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THE HON . J. B. ROBINSON , C. J.
66
MR. JUSTICE DRAPER.
MR . JUSTICE BURNS.

DOE DEM. MCGILLIS ET AL. v. MCGILLIVRAY ET AL.
4 Wm . IV . ch . 1 , sec. 17 --Grantee of Crown not in possession , Power to demiseWill, construction of - Joint tenants - Estate vesting in them at different times.
The effect of the exception, 4 Wm. IV. ch. 1 , sec, 17. in favour of a grantee of
the Crown who has never gone into possession, is, that while ignorant of the
fact of his land being in the actual possession of some other person, he is not
to be regarded as disseized, and consequently is in a condition to demise.
The testator devised certain lands to his brother's two eldest sons, “ in case of
their coming to Canada, and claiming the same .” .
Held by Robinson , C. J., and Burns, J. , that though the devisees took as
joint tenants, yet that either of them by coming to Canada could entitle him
self to his moiety .
Draper, J., dissentiente, who held that the condition in the will was entire, and
· while unperformed in any part no estate could pass.
Ejectment for east half of lot 37, 8th con. Lochiel.
On 14th January, 1822, the crown granted the whole lot
37 by patent to John B. McGillis, who , on 26th November,
1830, made his will , containing this devise : " I lastly be
queath to my brother Donald's two eldest sons the east half
of lot 37 in the 8th concession of the township of Lochiel,
in case of their coming to Canada , and claiming the same.”
The lessors of the plaintiff were the two eldest sons of
Donald McGillis. The testator died soon after making his
will.

Donald McGillis, one of the lessors of the plaintiff,

came to this country in 1848, from Scotland, before the day
of the demise laid in the declaration.

10

QUEEN'S BENCH , TRINITY TERM, 15 VIC .
At the time of the patent issuing the lot was wild and

unoccupied.
The defendant's counsel at the trial moved for a non

suit ; he contended that the will created a joint tenancy,
being made before the statute 4 Wm . IV. ch . 1 , and the
condition is, “ In case they ” (that is both) come to Canada ,
and only one has come.
The learned Judge (Draper J. , ) thought the estate had
not vested , but reserved the point, and the case proceeded.
The defendant gave evidence that about twenty -one years
ago one Wm. McGillivray was in possession of the lot, and
died in possession ten or twelve years ago, leaving Malcolm
his eldest son , who conveyed to Donald McGillivray ( one
of the defendants) by deed, dated 7th October, 1838 , and re
gistered 24th April, 1849. Consideration , 1001. for the 200
acres.

One witness swore that William McGillivray was in pos
session twenty -eight years and more without interruption
and that the defendant Donald, his son , had been in actual
possession ever since his death , which occurred about
twenty - eight years ago . This same witness swore that
William McGillivray had paid Donald McGillis for half the
lot-not saying for which half, nor which Donald McGillis
he bought from , nor when, nor on what part of the lot
William McGillivray or his sons had lived.
It was proved by another witness that on 13th Septem
ber, 1826, one Donald McGillis made a deed of this lot 38 to
William McGillivray for 601.
For the plaintiff it was then proved that the testator (the
patentee) had never taken actual possession of the lot , nor
ever knew that it was occupied ; that in 1830 , the testator
having made a deed of the west half of this lot to one of
his sons, that half was sold by that son to Wm . McGil
livray. There seems to have been some mistake about the
lot — the family supposing that the lot owned by their father
was a different one—and though they heard that one Don
ald McGillis had sold to McGillivray, yet they imagined it
was a different lot, and one they were not concerned in,
The learned Judge, at the conclusion of the case, still
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reserving leave to the plaintiff to move, directed the jury
to find for the defendant, considering that the devise had
not taken effect by reason of the non -fulfilment of the con
dition.

As to the Statute of Limitations, the jury found

that there had been 20 years' continued dispossession of the
patentee, and of those claiming under him , but that the
patentee had no notice of the land being occupied .
A verdict was taken for the defendant.
Van Koughnet, Q. C , moved that the verdict be set aside,
and a verdict entered for the plaintiffs, pursuant to leave
reserved at the trial. He contended that nothing could vest
till both came to Canada..

Brough shewed cause .
Cases cited :
& R. 38 ;

1 Saund. 180, 186 ; 1 Taunt. 571 ; 2 D.

1 M. & Mg. 130 ; Cro. Jac. 259 ; 2 Str. 1172 ;

2 Bro. C. C. 233 ; 1 Inst . 2196 ; 9 Mod . 210 ; 3 Ves . 89 ;
2 Ves. 233 ;

15 Ves. 48 ;

L. Ray. 64 ; Cro. Jac. 259 ;

Yelv. 183 ; 12 E. R. , 57 ; 1 Lord Ray . 312 ; 2 Vern, 477 ;
3 Atk . 330 ; 1 Wills. 159 ; Ch . Ca. 132 ; 1 Vent. 147 ;
1 P. W. 384.
ROBINSON , C. J. , delivered the judgment of the court.
The finding of the jury upon the point of possession
leaves this case free of difficulty, except as to any doubt
that arises on the legal effect of the condition in the will .
It was clearly not necessary, as a general principle, that the
patentee should enter, in order to give him a capacity to
devise ; he would be regarded as in actual possession by
virtue of his patent, so long as no one else was in adverse
possession claiming the fee. When he made his will in
1830, there was, it appears, another person in possession
and not in any privity with him , but yet not really claiming
adversely to him , or under any idea of interfering with his
right, but occupying the patentee's lot under an error ; and
he was not shewn to have been in actual possession of the
particular portion of the lot which is in question in this
action .
But it is not material to examine into the grounds of
William McGillivray's possession, or to what portion of the
lot it should be considered as extending ; because the jury
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having found that the patentee had no knowledge of the
occupation, the facts shew it then to be a case within the
exception of the 17th clause of 4 Wm . IV. ch . 1 , and the
effect of its coming within that exception I take to be, not
merely that a twenty years' possession held by another
under such circumstances does not bar him, but that during
the time that he is without knowledge of his land having
been taken possession of, he is not to be regarded as dis
seized , and consequently is in a condition to devise. And
before this statute was passed, we have held that a patentee
of lands is not disabled from devising merely because a
stranger may have goue upon the land without his know
ledge while it was still in a state of nature, and lived upon
it, but, for any thing that appears, not claiming title.
Then, as to the condition annexed to the devise by John
McGillis , the patentee : “ I give and bequeath to my brother
Donald's two eldest sons the east half of lot 37 in the 8th
concession of Lochiel, in case of their coming to Canada
and claiming the same. " This will being made in 1830,
the 148th clause of our statute 4 Wm. IV. ch . 1 , does not
apply to it, and we must therefore look on the devisees as
joint tenants. They may, however, sever in their demises,
as they have done in this declaration , and each may recover
for his moiety, which would be a severance of the joint
tenancy . We are to consider then whether the facts of
the case enable both or either to maintain ejectment under
the devise.

The condition of coming to Canada and claim

ing the estate, I take to be plainly a condition precedent to
the estate vesting ; and that the only question is, whether
one of the devisees (Donald McGillis) having come to this
country , and now claiming the land , and thus bringing
himself within the condition, can recover for his interest ;
or whether nothing vests till both the devisees have come,
on the principle that the will creates a joint tenancy, and
that the condition is entire.
It is certain that under the terms of this devise both the
devisees have the whole of their lifetime in which to per
form the condition ; consequently, it cannot be that either ,
by coming to Canada, can entitle him to the estate of

DOE DEM. M'GILLIS ET AL. V. M'GILLIVRAY ET AL.
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the other, because it remains open to the other to come at
any time and claim it.

Can one of them by coming to

Canada entitie himself to his moiety ? I consider that he
can , and that the case is no other than if the devisor had
devised to two infants on condition that they should live
to attain the age of twenty -one years. Such a will would , I
think, vest the estate in each as he came of age, and they
might be still joint tenants ; for it is allowed that the estates
of joint tenants may have a different commencement, as in
the case of Aylen v. Choppin ( Cro . Jac. 259 ; Yelv. 183; Doe
Marsack v. Read, 12 E. R. 57,) and Oats v. Jackson (Str.
1172 ) . In 1 Inst. 188 , it is said , “ In some cases there may
be joint tenants, and yet the estate may vest in them at
several times."
Conditions are to be construed liberally according to the
intention of the grantors, and in a will the intent is more
Now it is not reasonable to
especially to be regarded.
suppose that the testator could have meant that the estate
of either of his nephews should depend upon the conduct
of the other, in a matter in which neither could control the
other.
It is therefore reasonable to construe the will in
this respect distributively — that is, he gives to his nephews
this estate jointly , on the condition that the estate of neither,
shall vest till he comes to Canada ; but that the estate of
either, when he comes to Canada, shall vest for his interest
leaving the estate of the other to commence whenever he
comes.
I think, therefore , a verdict should be entered for the
plaintiff, on the
McGillis .

count which lays

a demise by

Robert

BURNS, J. — My opinion upon the construction of this
will is, that the lessor of the

plaintiff, Donald McGillis,

is entitled to recover the one undivided moiety of the half
lot devised. I think the words of the condition -- that is ,
“ in case of their coming to Canada, and

claiming

the

same,” — are to be read distributively, and do not necessa
rily mean that both must come before either can take. It
is in that respect like the case of a legacy given to several
persons to be divided on condition of their executing a re
lease of the testator's estate ; those who release are not to

14
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be deprived of their shares because others will not release.
Vide Haws v . Warner ( 2 Vern . p. 477 ).
The only difficulty in the case is the rule in cases of
joint tenants, as it is said there must be unity of time in
the vesting of the estate ; but I confess that I do not feel
myself pressed by that, after an examination of the authori
ties .

The case put by Lord Coke (Co. Lit. 188) seems to

be authority for the assertion that a unity of time is required
in the vesting of the estate ; yet in Shelley's case ( 101 A.)
it is said , “ If a man makes a feoffment in fee to the use of
himself and his wife that shall be , and afterwards he mar
ries, his wife shall take jointly with him, as it was held in
Lord Pawlett's case ( 17 Eliz, 3 Dyer, 340 ).”
Again, in
Samme's case (13 Co. 56 ) it is said “ that joint tenants
might be seized to an use, although they come to it at
several times ; and if a man maketh a feoffment in fee to the
use of himself and to such a woman as he shall after marry
for term of their lives, or in tail , or in fee ; in this case
after he marrieth a wife, she shall take jointly with him ,
although that they take the use at several times , for they
derive the use out of the same fountain and freehold , i. e ,
the feoffment." And again , " so if a disseizin be had to
the other at another time, they shall be joint tenants, but
the use of two, and one of them agreeth at one time, and
otherwise it is of estates which pass by the common law .”
See also Aylen v . Choppin , Cro. Jac. 259 ; Yel. 193 ; Earl
of Sussex v. Temple, 1 Lord Ray. 312 : Oats v. Jackson ,
2 Str, 1172 ; Gratton v. Best , 2 Bro. C. C. 233.
Sir William Blackstone says, in speaking of the case in
Dyer, that it was because the use of the wife's estate was
in abeyance and dormant till the intermarriage, and being
then awakened had relation back , and took effect from the
original creation. Mr. Woddesson, in his lectures, speaking
of what Sir Wm . Blackstone stated as to unity of time,
has this passage : " As to unity of time , or the necessity
that the estate of each joint tenant should be vested at the
same period, the learned commentator cites a case put by
Sir Edward Coke ; but this point, if not contradicted, is
rendered doubtful by many authorities .”

Mr. Thomas says

DOE DEM. M'GILLIS ET AL. V. M'GILLIVRAY ET AL.
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in his notes upon Shelley's case, that the point put is usually
referred to as an authority that though at common law joint
tenants cannot take at different times, yet that it does not
hold in reference to the leasing of uses or executory devises .
Mr. Crabb, in his work on real estates , adopts the same
view for he says (sec . 2304) that the rule seems to be con
fined to limitations at common law, and not to extend to
estates raised by way of use or by devise.

When it is said

that the title of joint tenants may be destroyed by the de
struction of any of its unities, that of time is excepted
for that being past , cannot be effected by any subsequent
transactions.
I do not consider it material at present to inquire into the
question, whether any difficulty may arise by reason of the
other devisee never coming to this country, but dying abroad
without claiming the estate : but, so far as the possession
is concerned, I think the will should be read distributively,
so that each becomes entitled to the possession as he comes
to this country ; and, as one of several joint tenants may
maintain ejectment for his proportionate share of the title,
the plaintiff here may recover. If the other devisee should
come to this country, and claim the property, it must be
under the same title ; and so soon as he does that, it would
have relation back to the time and mode by which and
when the title was created, and so no incongruity would
arise. The present action merely relates to the question of
whether the lessor of the plaintiff is entitled to a present
possession of an undivided moiety of the half lot, and I
must say I think he is.
DRAPER, J.- . The question arises.on the necessity of the
other devisee, John, coming to Canada, before the estate
devised will vest in either.
It will , I presume, be conceded that if neither of the

devisees had come to Canada, but had both died without
so coming, the devise would not have taken effect, and no
estate would have vested in either, I take it to be a clear
case of condition precedent. — Vide Johnson v. Castle,
Winch . 116 ; Acherley v. Vernon, Wiles , 153 ; Harvey v .
Aston, 1 Atk . 361 ; Randall v. Payne, 1 Br. Ch . C. 55 ; Ellis
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v. Ellis, 1 Sch . & Lef. 1 ; Lamphill v. Bayley, Pre. Ch . 562 ;
Long v. Dennis, 4 Burr. 2052 ; Garbet v. Hilton , 1 Atk . 318 ;
9 Mod. 218 ; Stackpole v . Beaumont , 3 Ves. 89 ; Falkland v .
Bertie, Holte, 230 ; 2 Ves. 233 ; Reeves v. Herne, 5 Vin . Ab .
343 , pl . 41 ; Gillett v . Wray , 1 P. W.384 ; Large v. Cheshire ,
1 Vent. 147 ; Lester v. Garland, 15 Ves . 48 ; Fry v. Porter,
1 Ch. Ca. 132 ; Patten v. Reddy, 1 Wils. 36 ; Elton v. Elton ,
1 Wils. 159 ; Reynish v. Martin , 3 Atk . 330 ; Snow v . Cutler,
T. Ray. 64.
Then , it is to be considered that this is a condition , to
create an estate - between which and a condition to destroy
an estate there is a difference ; " for a condition that is to
create an estate, is to be performed by construction of law
as near the conditions as may be , and according to the intent
and meining of the condition—albeit the letter and words
of the condition cannot be performed ; but otherwise it is
of a condition that destroyeth an estate , for that is to be
taken strictly .” — 1 Inst. 219, b.
I take it the condition of coming to Canada and claiming
this lot, is not a condition to create an estate within the

meaning of the aforesaid passage. The section of Littleton
shews that it refers to a deed , conditioned that the feoffor
shall make a conveyance or conveyances to parties , and
for estates set forth - or reserving a right of entry to the
feoffor in certain events. This is more like the case men
tioned in Plowden 7 a.,—That if one leases his land to A.
for so many years as J. S. shall name , A. may not enter
into the land before J. S. hath named the number of years
for perhaps he will not name any years,
shall never have an interest in the land.

and then

A.

For the words here do not first give an estate to the
testator's nephews, on a condition , for the breach whereof

;

the heir may enter ; but the estate is to vest on the perfor
mance of the condition , the condition is annexed to the
devise of the fee.

Till

the

condition is performed

the

estates descends to, and vests in, the heir-at- law : the devise
is executory - being of a freehold to commence in futuro,
without any previous disposition of the fee . - Cro. El . 878 ;
2 P. W. 28 ; 1 Atk. 422 ; 2 Ves. 521 .

-
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The devisees would have time during their lives to come
to Canada — but they must come — their heir cannot fulfil
the condition- Co. Lit. 209 a ; Lit. sec. 337 ; 2 And . 73 ;
Bothy's case, 6 Co. 31 .
The case of Lord Bertie v. Falkland ( 2 Vern . 333 , 12
Mod. 182) is very strong to shew that where an estate is
devised to vest on the performance of a condition ( vide I
Mod . 300)—i.e ., the marriage of the devisee with A. , which
marriage, from A's default, does not take effect - there the
estate cannot vest in the devisee.
In Acherley v . Vernon ( Willis, 158,) L. C. J. Willis says :
If it plainly appear to be the intent of the testator that
the devisee shall not have the benefit of the devise unless
he perform a certain act enjoined him by the devisor, this
is a condition precedent, and the devisee shall have no
benefit of the devise until he perform it, even though the
condition be never so unreasonable, if it be not illegal or
impossible ;" and a devise there was held to fail, because
the devisee, a married woman, did not execute a release
(a condition precedent), although it was urged that she
could not execute an effectual release unless her husband
joined with her in a fine, and he might refuse so to do ;
but it was answered that it was not therefore an impossible
condition , but only a condition which it was not entirely
in her power to perform .
And the whole condition must be performed.

For where

it is copulative_i. e., that there should be a marriage and
issue male - unless the entire condition be performed, no
estate will arise - Wood v. Southampton, Show. P. C. 83 ;
Com . Rep. 732. See also Snow v. Cutler, L. Ray. 64.
The testator died before the statute of 1834 was passed ;
and without the aid of that statute (sec. 48) , the words of
the will make the devisees joint tenants. There is no sort
of modifications to convert it into a tenancy in common .
It is laid down as a general rule that the estate must be
come vested in all the joint tenants at one and the same
instant, as well as by one and the same title .
There is a class of cases, however, which to a certain
extent qualify this rule ; such as Aylen v. Choppin, Cro.
9 U.C.Q.B.
2
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Jac. 256 ; Blandford v. Blandford, 3 Bulstrode, 101 ; Strat
ton v. Best, 2 Br. Ch . Ca. 233 ; Oates ex dem . Hatterly v.
Jackson , 2 Str. 1172 .
In all those cases, however, where the estate vested in
any one person , or in more than one , such person or per
sons became entitled to the whole, although the quantity
of their interest might be changed as others came into esse
entitled equally with themselves ; and if the first person,
or any one of the persons in whom the estate vested , sur
vived all the others — including those who came afterwards
into esse — such survivor would be entitled to the whole,
or would be entitled to the whole if no persons afterwards
came into existence who took a share. The estate was
entirely vested , or, as is said , the root was joint ; though
as to the several parties entitled, it may take effect in
possession at different times.
But here, the difficulty is to hold that under the words
“ in case of their coming to Canada , and claiming the
same,” the estate can vest until both come to Canada.

It

is in effect to read the will thus ; “ To my brother Donald's
two eldest sons the east half of lot No. 37, 8th con . Lochiel,
in case of either of them coming to Canada, and claiming
the same." For if it be conceded that the words of the
devise create only a joint estate, the right of survivorship
is the principle incident to this estate ; and there cannot be
such right unless there be more than one tenant ; nor can
the one party sever the joint tenancy before it has taken
effect. Therefore if the estate has vested under present
circumstances, it cannot be on a literal construction of the
words " in the event of their coming to Canada ,” which
has not yet happened ; but these words must be read “ in
the event of either coming to Canada ; ” for the whole estate
must, to bring it within the class of cases I have referred
to, vest in the first taker or takers — so that, if there should
never be any others entitled, such taker or takers would
have the whole - a construction which it appears to me
cannot be given to the words “ in the event of their coming
to Canada . " And, if the brother who had come, would not
(on the death of his brother without coming to Canada) be
entitled to the whole , then no joint estate has ever vested ;
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for there can be no joint estate to which survivorship is
not incident .
See the following cases : -Oates v. Jackson , 2 Str. 1172 ;
Tuckerman v. Jefferie, Holt. 370 ; Hawes v . Hawes, 1
Wil . 165 ; Burgess v. Robinson, 3 Mer.

7 ;

Dowsel v.

Sweet, Amble. 176 ; Humphrey v. Tuillem , Ambl . 136 ;
Davis v . Kemp, Carth . 45 ; 1 Eq . Ca. Ab. 216 , pl . 7 ; Carth .
3 ; Orl . Bridg. 387 ; 2 Leon. 120 ; 3 Leon. 18, 19 ; Holt.
222 ; Orl. Bridg. 384.
Upon the whole, it appears to me that the devise was to
the two to take as joint tenants, upon condition of their
coming to Canada, and claiming the estate ; and that in
the meantime, and until the joint estate vested, the pre
mises descended to the heir-at-law. And that no joint
estate could vest until the two devisees came to Canada
and claim.
If the devisee who has come to Canada is allowed to
recover, he surely can only recover a moiety.

The other

moiety cannot be vested in the co - devisee, for he has not
fulfilled the condition ; it must then remain in the heir -at
law. The devisee recovering must therefore hold an undi
vided moiety. He cannot be joint tenant with the heir ;
for there is no room for asserting any jus accrescendi as
between them . Nor do I think he can be tenant in com
mon with the heir ; for if he were, and died, leaving the
other devisee, his share ought to descend on his own heirs ,
and not survive to the other devisee ; and yet, if the other
devisee came afterwards to Canada he would have a right
to his moiety as joint tenant, which would carry with it
the right of survivorship , and so the first devisee would die
seized as tenant in common, and yet the estate would not
go to his own heir. Nor can it be said , I think, that the
devisee who has come -if he recovers5—can sever the joint
tenancy by any act of his own before his co- devisee comes
out ; for that would be to enable him to sever the joint
tenancy before it has come into existence . Nor can his
recovery of a moiety defeat the claim of the other devisee
who, whenever he comes to Canada , has a right to the
other moiety as joint tenant , and has the whole period of
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his lifetime to come out and claim .

The devisee who has

come has again no right to recover his moiety, except as
joint tenant ; joint tenant with the heir he cannot be, for
the reason given ; joint tenant with his co-devisee he can
not be until the latter fulfils the condition. If he recovers,
therefore, he recovers an estate which the will has never
given -- that is, a tenancy in common with the heir.
I think the defendant entitled to the postea, because the
condition is entire ; and , while unperformed in any part, no
estate whatever can pass by the will.

PHILLIPS V. MASSON ET AL.
Bankruptcy- 7 Vic. ch . (10– Ordinance L. C. 2 Vic. ( 3) ch . 36 --- Pleading Evidence- What not a fraudulent concealment of property.
Where the wife of a bankrupt in L. C. had a remainder in lands in U. C. ex
pectant on the death of her mother ;
Held , that there was no interest which could vest in her assignees, and that his
not disclosing such interest was not fraudulent.
Held also(DRAPER ,J. , dissentiente), that the certificate obtainedby a bankrupt,
under the ordinance of L , C. 2 Vic. ( 3) ch . 36 , prior to the passing of 7 Vic.
ch . 10, may be given in evidence under the general issue, in likemanner as
the certificate and confirmation thereof by the Court of Review, as provided
by the said act, may be.
Under the samepleadings evidence may be given of fraud on the part of the
bankrupt, in obtaininghis certificate.
Scirè facias to revive a judgment against the defendants,
Masson and Colquhoun.
go by nil dicit.

The latter allowed judgment to
Masson pleaded that after the recovery of

the judgment named in the scire facias, and before the
issuing of the sci. fa ., he became a bankrupt: concluding
to the country.
At the trial, before Draper, J. , at the last Spring Assizes
for Cornwall, the defendant, in support of his plea, produced
a certificate under the hand and seal of William Badgley ,
Esquire, therein described as one of the commissioners of
bankrupts in that part of the province heretofore known as
Lower Canada, bearing date the 11th September, 1841 , cer
tifying that defendant (whose estate has been assigned for
the benefit of his creditors, according to the provisions of
the ordinance of Lower Canada, 2 Vic. (3) ch . 36, and who
has made a full disclosure and delivery of all his estate,
and has in all things conformed himself to the direction of
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the said ordinance, by force of the ordinance, “ is absolutely
and wholly discharged from all the debts which have been
or shall be proved against his estate, assigned as aforesaid ;
and from all debts which are provable under the said ordi
nance and dues to any persons who were resident within
that part of the province of Canada heretofore known as
the province of Lower Canada, on the 31st day of May last,
being the day of the first publication of the notice of the
warrant issued for the seizure of the estate of the said
Guillaume A. Masson, and from

all demands against him

for or on account of any goods or chattels wrongfully ob
tained , taken, or withheld by him , according to the form of
the ordinance aforesaid ; ” and that he is " by force of the
ordinance aforesaid , for ever exempted from arrest and im
prisonment in any suit, or for any proceedings, for or on
account of any debt or demand whatever which might have
been proved against his estate, assigned as aforesaid."
The statute 7 Vic. ch . 10 , sec. 74, enacted that the certi
ficate of discharge obtained by any bankrupt from any of
the commissioners acting under the ordinance, at any time
before the passing of that act — or under any commission or
warrant in bankruptcy then subsisting, or which should be
issued before the act came into effect — should , from and
after the passing of the act, be deemed valid and effectual
as a discharge to such bankrupt throughout the province
from all debts due by him at the date of such commission ,
and made provable under such coinmission .

The 73rd sec.

of that statute repealed the ordinance of Lower Canada,
saving the validity of all proceedings had thereunder. The
64th sec. enacted that any bankrupt sued , after his certi
ficate is confirmed, for any debt due or demand provable
under the commission against him , “ may plead in general
that the cause of action accrued before he became bank
rupt, and may give this act and the special matter in evi
dence ; and such bankrupt's certificate and the confirmation
thereof shall be sufficient evidence of the trading, bank
ruptcy, commission and other proceedings precedent to the
obtaining such certificate.”

The 61st section makes provision for the granting of cer
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tificates, and declares that no certificate shall be a discharge
to the bankrupt, unless the judge granting it certify under
his hand and seal to the proper Court of Review that such
bankrupt has made a full discovery of estate and effects,
and in all things conformed to the provisions of the act, and
that there does not appear to be any reason to doubt the
fulness of such discovery ; nor unless the bankrupt make
oath in writing that such certificate was obtained fairly and
without fraud ; nor unless the allowance of such certificate
shall, after such oath , be confirmed by the Court of Review ,
against which confirmation any of the creditors of the bank
rupt may be heard before such court.
No proof of the ordinance of Lower Canada was given,
but it was admitted that the plaintiff resided in Lower
Canada, and that the defendant resided in Upper Canada
some time before his bankruptcy.
The certificate was admitted to be genuine, as it pur

ported.

A duly certified copy of the original list of the

bankrupt's creditors put in

before the commissioners of
bankrupts, was also put in, shewing his debts to amount
to 7591. 68. id. The name of W. S. Phillips & Co. appeared
therein as creditors for 411. on judgment .
This was the evidence given by defendant in support of
the issue; and for the plaintiffs it was objected that the
statute 7 Vic. did not give this general form of pleading,
except in cases of bankruptcy under the act ; and that to
set up a discharge under the ordinance of Lower Canada ,
a special plea was necessary. It was intimated that the
judge's opinion inclined in favour of the objection, but he
overruled it pro forma .
The plaintiff then averred that the defendant had frau
dulently concealed and withheld from the creditors and
assignees under his bankruptcy certain real estate and
effects, which he was possessed of or entitled to in Upper
Canada at the time of his bankruptcy, and gave in evidence
duly certified copies of the inventory of the defendant's.
effects as disclosed by him-of the schedule of his estate ,
debts and credits, shewing a loss of 4211. 58. 7 ! d .--of
several examinations of the bankrupt , and of an affidavit
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made by the bankrupt, 11th September, 1841 , that the sche
dule given in was just and true ; that he had delivered to
the messenger all his estate (as set forth in the inventory ),
except such parts as were exempt from attachment, or had
been necessarily expended for the support of himself and
family ; and all books, accounts and papers relating to his
estate in his possession when the messenger demanded
them ; and that he had delivered to the assignee all such
estate, books and papers has had since come to his posses
sion ; and that no part of his estate or effects was made
over or disposed of in any manner for the future benefit of
himself or family, or to defraud his creditors.
The plaintiff then put in (by admission ) a copy of the
will of John Flanigan , dated 3rd August, 1828 , devising to
his daughter Nancy , her heirs and assigns forever, the half
of lot Number 8 , in the rear of the first concession, and the
whole of number 9 in the 1st concession Charlottenburg,
containing 150 acres ; and to his daughters Margaret and
Nancy one hundred acres each in the township of Nepean ,
to have and to hold to them , their heirs and assigns, and
containing this clause - after the first devise to Nancy, and
after several other dispositions of real and personal property ,
and before the devise of the land in Nepean— " I do hereby
authorize my loving wife Margaret to have the charge, sole
management, and enjoy the profits thereof as heretofore, of
all my real and personal property during her natural life,
or so long as she shall be capable of so doing - after which
the same is to go to my children, as hereinafter and before
mentioned and devised ."

It was admitted that the land in Charlottenburg was held
by the testator under a lease for 999 years. The testator
died not very long after the date of the will ; and Nancy
was married to the defendant about sixteen years before
the trial. There was issue of the marriage one child , about
fourteen years old . Then it was proved that the defendant
had, before going to Lower Canada, occupied the property
in Charlottenburg, or some part of it, which was demised
to Nancy ; that an allowance has been, and still is , paid to
them out of this property by the occupant , a brother of
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Nancy's ; that the land in Nepean has been sold ; and that
within the last three years the defendant has received 501. ,
part of the proceeds , and is to get a further sum of 251. on
this account ; and that Margaret, the widow of the testator ,
was still living
The jury were directed to enquire whether the defendant
did withhold and suppress from the knowledge of the com
missioner and assignee in bankruptcy any interest he had
in right of his wife under the will ; and that if he did
so, it was evidence of fraud on his part, which, if found ,
would entitle the plaintiff to recover ; and in the event of
their finding this fraud, they should find for the plaintiff
leave being reserved to defendant to move to enter a verdict
for him , if he ought in law to have succeeded .
The jury found for the plaintiff.
The Solicitor General shewed cause against the rule nisi
to enter a verdict for defendant, or for a new trial on the
law and evidence, and for misdirection. He contended ,
that to avail hiinself of a certificate of bankruptcy obtained
from a commissioner acting under the ordinance in Lower
Canada, the defendant must plead it specially ; but if the
certificate were receivable under the general issue autho
rized by that statute (7 Vic. ch . 10, sec. 64), then the plain
tiffs could give evidence of fraud in obtaining it, without
pleading it (8 T. R. 609 ; 1 Ea . 6 ; 4 D. & R. 638 ; 2 H. Bl .
654 ; 5 Ea. 124).

That the bankrupt had an interst which

could have been sold . —4 U. C. R. 390 ; 7 U. C. R. 585 .
Van Koughnet, Q.C. , contra . The 64th sec. of 7 Vic, is
the same as the English statute 5 & 6 Vic. ch. 122 , sec. 42.
Where the certificate is granted after action brought, it
must be pleaded specially.—3 M. & S. 549; 1 B. & Al . 22 ;
6 Bing. 686 .
The 60th sec . of 7 Vic. does not apply to a certificate
obtained under the ordinance. The 74th sec, makes such
certificate a discharge, and sec. 64 allows the act which
makes it a discharge, and the special matter-namely, the
certificate — to be given in evidence under the general issue.
The 74th sec. admits no question of fraud - for it makes
the certificate so obtained conclusive.
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He contended that Masson had no interest which could
pass to the assignees, for his wife had no present right ,
but merely a chattel interest to which she would be entitled
on the death of her mother ; and at any rate, that land in
Upper Canada could not pass in Lower Canada as bank
rupt's property.
ROBINSON, C. J.—Our statute 7 Vic. ch . 10, was precisely
the same in its language as the English act 6 Geo. IV. ch .
16 , sec. 126 , under which it has been determined that the
plea of bankruptcy, in the general form authorized by the
act, may and should conclude to the country , although it
introduced new matter ; and it follows as a consequence
therefrom, that the plaintiff may , without replying fraud,
which he cannot do, give in evidence under the similiter
anything that would make the certificate of discharge void .
--1 P. Wm . 259 ;

10 Mod. 248 ; 4 T. R. 156 ; 6 Bing. 686 ;

8 M. & W. 624 ; 2 M. & S. 549 ; 3 Camp. 499 ; 1 B. &
Ald. 23.
If, therefore, in this case the defendant could give the
certificate of discharge in evidence under the plea that is
on the record , it would follow that the plaintiff was at
liberty to meet it by evidence of any fraud that would
make it void . But the first question is , whether this general
plea was admissible in the case, or only in cases of bank
ruptcy and certificates granted under 7 Vic. ch . 10, and
confirmed by the Court of Review . So general a form of
pleading would not have been sufficient at common law ,
as the court held in Pitt v . Chapelow (8 M. & W. 634) .
Then it is only to be considered whether the statute 7 Vic.
ch . 10 authorized it in this case. It is the 74th clause alone
which gives to the certificates granted in Lower Canada
the effect of a discharge, and that clause says nothing
respecting the manner in which such certificate shall be
pleaded.
If the compendious and convenient form of plea which
the legislature does authorize by the 64th clause in respect
to certificates granted in Upper Canada, extends (and which
I dare say they may equally have been willing to extend )
to those granted in Lower Canada—if that form can be
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held to be made available under the 7th Vic. ch . 10, it can
only be under the 6tth clause, which provides “ that any
bankrupt who shall, after his certificate has been confirmed
have an action brought against him for any debt provable
under the commission, may plead in general that the cause
of action accrued before he became bankrupt, and may give
that act and the special matter in evidence, and such bank
rupt's certificate and the confirmation thereof shall be suffi
cient evidence of the trading, bankruptcy , commission, & c .”
The statute in all its clauses up to the 64th clause had
reference only to proceedings which were to take place
under that statute , and we should not know till we came
to the 73rd and 74th clauses that any other proceedings in
bankruptcy were in contemplation for any purpose. The
73rd clause repeals the ordinance 2 Vic . ( 3 ) ch . 36, under
which this defendant was made a bankrupt, but provides
for the completion of proceedings begun under it. The
74th clause enacts " that the certificate of discharge ob
tained by any bankrupt from the commissioners acting
under the ordinance in Lower Canada, or under any com
mission or warrant in bankruptcy then subsisting, or which
shall have been issued before this act shall come into ope
ration, shall, from and after the passing of this act, be
deemed valid and effectual as a discharge to such bank
rupt throughout Canada from all debts due by him at the
date of such commission, and made payable under it. "
As to any certificates of discharge to be granted under 7
Vic. ch . 10, they are required by the act to be confirmed
by the Court of Review established in Lower Canada and
Upper Canada respectively. Whatever certificates might
have been granted by the jurisdiction acting in Lower
Canada, required , for all that appears, no confirmation by
any judge or tribunal distinct from the judicial officer who

;

granted them ; and the one granted in the case before us
seems, from the form of it, to be in itself ipso facto a
discharge.
Under these circumstances the question is, whether the
C4th and 74th clauses can be read together, so that what is
said of certificates in the 64th clause can be taken to apply

as well to the certificates spoken of in the 74th clause as
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to those certificates which are the subject of the several
clauses preceding the 14th clause, and to which the 64th
clause no doubt will apply, whether it will for any other
purpose embrace the others or not.
It is a doubtful question . I believe one of my brothers
is of opinion that only those certificates can be taken to be

referred to in the 64th clause, or rather can be affected by
it, which shall be granted under the act, and not those
which had been granted under the ordinance. I incline to
the opinion that a more comprehensive construction may
properly be given to that clause ; and as I have little or no
doubt that the intention was to embrace all certificates, we
should , I think , give it that construction, if it can be done
without unduly extending its meaning. I do not, on con
sideration , see that any difficulty arises from the use of the
word “ confirmed ” in the 64th clause.

It is true that all

certificates to be thereafter granted would require to be
confirmed under the act, and that the expression is there
fore proper as to them ; but I do not think it .therefore fol
lows that only those certificates as were thereafter to be
confirmed by courts of review can be treated as coming
within the 64th clause. If that were so, then any bankrupt
arrested after the passing of the act for a debt provable
under the commission must find bail or lie in gaol, although
he holds a certificate granted under the ordinance , which
under the 74th clause is made a discharge from the debt ;
and there is rather an important provision in the 64th clause
of which he would not have the advantage, though I am
persuaded it must have been meant to extend to such per
sons, and that it has been always so construed. And so
also the 76th clause of the statute could not, if the con
struction must be so narrowed, be extended to persons who
had obtained their certificates under the ordinance , but
there can be no doubt, I think, that the legislature — though
they do in that clause , as well , as in the 64th, speak of
persons who shall have obtained their certificate, and the
confirmation thereof - do not mean to confine the provision
to those whose certificates should under the statute be con
firmed by courts of review.

They only meant, I think, both
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in the 64th and 76th clauses, to require that the certificates,
in order to confer the privileges given by those clauses,
should be certificates finally upheld , not certificates requir
ing confirmation , which they might or might not receive.
And we must consider that the 74th clause is in itself an ab
solute confirmation of all certificates that had been granted
under the ordinance repealed by that act, making them
valid and effectual as a discharge throughout the province ;
and I think , therefore, that as no other confirmation of these
can be required , they may be held to be on the same footing
as the other certificates, which are, in the other manner
pointed out by the act, made final discharges. If we do
not so treat them in general, inconveniences would follow ,
and the act would be plainly defective in several respects ;
and if we do for any purpose hold them to come within
the 64th and 76th clauses ( and there may be others, as, for
instance , the 65th clause), then I think we should hold that
they may be pleaded in the general form allowed by the
64th clause ; and my opinion is, that we should so deter
mine. I thought so on the argument, but was disposed
afterwards to think that the use of the words “ shall have
been confirmed,” would exclude them , but a closer exam
ination of the act has brought me back to my first opinion ,
that the privilege of pleading the bankruptcy in a general
form, and giving the act and special matter in evidence ,
applies to these certificates as well as to the others.
Then the second question is, whether the certificate in
this case was not made void by the alleged concealment of
property .
The 60th clause makes such concealment a ground for
avoiding the certificate ; and though the provision does
not apply in this case, it has been held that on common
law principles a certificate obtained by fraudulent imposi
tion would be void. As to what was proved in this case,
my opinion is, that nothing that is shewn respecting the
leasehold property in Charlottenburg could have that effect,
for there was nothing there that could vest in the assignees.
The testator's widow was to enjoy that estate for her life,
and we cannot judicially say that anything would remain
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As to any income the bankrupt might have

received in fact from it as a matter of favour, unless he still
retained the money in his hands, which is not shewn or
pretended , no information need have been given of that ;
and whatever might be his hope of future assistance being
afforded to him or his wife from it, that could constitute
no item of property in contemplation of law, for he had no
claim to anything. As to the land in Nepean, the sale
was made within three years (it is stated ) —that is, in or
about 1848—more than six years after the certificate was
obtained, and indeed after the passing of the statute 7 Vic.
ch . 10.
That statute, in the 74th clause,

makes all certificates

theretofore granted an absolute discharge, in such unequi
vocal terms that it should be nothing less than fraud appa
rent that can entitle us to refuse giving effect to them .
Now here the bankrupt's wife had a remainder in 100
acres in Nepean, expectant on the death of her inother ;
the interest was hers - he could not sell it, nor compel her
to sell it,

and it would not vest in the assignees ; it was

moreover, land not situate in Lower Canada ; and it is not
shewn that under the ordinance it was his duty to make a
return of property so held. We must suppose that it would
not be his duty, for his creditors had no claim legal or equi
table to expect to have their debts paid from the legal estate
of his wife.
DRAPER, J.-It appears to me that the statute of Canada
does not extend to permit the general forms of pleading
discharge by bankruptcy, in a case where the bankruptcy
proceedings were under the ordinance of Lower Canada.
The statute 7 Vic. makes a certificate of discharge under
that ordinance available as a discharge throughout Canada,
but, in my opinion , leaving the party to plead it according
to the usual form of pleading, not extending the provisions
of the 64th section to a case like this.
BURNS, J. - First : Is the general plea of bankruptcy and
denial thereof sufficient to permit the defendant to give in
evidence his certificate obtained under the ordinance of
Lower Canada, and for the plaintiff to avoid the certificate
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.by proving that the defendant did not make a disclosure of
property which would by law pass to the assignees ? I
think it is , and that it was not required to plead the cer
tificate specially. The 73rd section of the general bankrupt
law repealed the ordinance of Lower Canada, and the 74th
section declares that certificates obtained before the passing
of the General Bankrupt Law shall be deemed valid and
effectual as a discharge to such bankrupt throughout this
province. The difficulty as to whether the general plea of
bankruptcy is sufficient, is created by the expression used
in the 64th section , where it is said the certificate shall be
available after it shall have been confirmed ; and such cer
tificate, and the confirmation thereof, shall be sufficient
evidence of certain facts . The question is , whether the
language of the 64th section , where it says that the defen
dant may plead in general that the cause of action accrued
before he became bankrupt, and may give the act and the
special matter in evidence, is to be construed as applicable
to the cases of the certificates mentioned in sec. 74, or is to be
restricted to the certificates, which are confirmed, as pro
vided for by the General Bankrupt Law. The 61st section
enacts that no certificate shall operate as a discharge until
confirmation by the Court of Review .
This provision was
a great change from the provisions of the ordinance, under
which the certificate, so soon as granted by the commis
sioners of bankrupts, operated as a discharge. The General
Bankrupt Law imposed the duty upon the bankrupt of ob
taining a confirmation of his certificate, which under the
ordinance was not required. The object of the legislature
in the 74th section was to render the certificate, which , only
had operation in Lower Canada , available to bankrupts
throughout the Province ; and we are to consider whether
the legislature intended, or whether the language of the
64th section is such that we must construe it as an intention
that although the certificate so obtained under the ordi
nance should operate as a discharge throughout the province,
yet there was and is a difference in the mode of pleading
them . If the 64th section is to receive this limited con
struction , then those bankrupts who have received certifi
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cates prior to the General Bankrupt Law are in a much
worse position than those who have received them since
that time.

Thus, if such a

bankrupt were arrested , he

could not be discharged upon entering common bail, but
would be driven to plead the matter specially, and must
remain in prison till the determination of his plea, unless
the court would interfere summarily. Again, if a judgment
were obtained against the bankrupt before the bankruptcy,
and he were taken in execution , notwithstanding he might
have obtained such certificate of discharge, yet the court
could not summarily discharge him for want of the confir
mation.
Again , no bankrupt who had obtained such a
certificate as obtained in this case could be entitled to the
advantage offered him under the 76th section , because here
again is the same term , the confirmation of the certificate.
The 73rd and 74th sections shew that although the ordi
nance was repealed, yet that the preceedings under com
missions then in course of being worked were to go on ,
and they would go on, I apprehend , under the new law,
because there is no special provision for their mode of
being worked.
I do not suppose the legislature ever meant that any
difference should exist between the position of parties who
had obtained certificates upon the passing of the general
law , and those who had obtained them since ; all that
was intended was, that the additional restriction of having
the certificate confirmed should be imposed upon the bank
rupt. The whole difficulty may at once be reconciled by
reading and construing the 74th section as a legislative
confirmation of those certificates so granted under the ordi
nance. It may be said that if the 74th section is to be so
construed, and that the 64th section shall be applicable to
certificates of that description , yet that the plaintiff could
not shew that the certificate was void , because of the bank
rupt having concealed his property ; but we have only to
read the words such certificate, and with intent to defeat the
object of this act, mentioned in the 60th section as applica
ble to all certificates under the repealed law, and the cer
tificates mentioned in the general law . I see no violence
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done to the words by so construing them : and unless we
do so, we must suppose the intention of the legislature to
have been, that one mode was to prevail as respects one
class of persons, and another as regards another class ; and
this I cannot think when one general law to place all
apparently upon the same footing seems to have been
meant and intended. If the 74th section is to be construed
by itself, irrespective of the other provisions of the act,
then , although the bankrupt who had obtained his certifi
cate in Lower Canada, in respect of those matters I have
already mentioned, would be in a worse position than one
who obtained his certificate since the passing of this act
yet in other respects he would be much better off ; because
if the certificate is to be deemed valid and effectual as a
discharge throughout this province from all debts due by
the bankrupt at the date of the commission, and made
provable under the commission as the section declares,
then it would follow that the creditor could never set up
any of the matters mentioned in the 60th section to defeat
the operation of the certificate.
The provisions of the 60th section, enabling a creditor to
defeat a certificate, are confined to any such certificate as
may be obtained by virtue of the 59th section , which shall
not release or discharge the bankrupt unless the same be
obtained, allowed and confirmed, according to the provisions
of the act. The result of this would be, that though the
creditor could shew that the bankrupt had property in
Upper Canada where he set up the certificate which should
and ought to have been disclosed and surrendered to his
assignees, yet he could not be allowed to ( unless he could
at common law )

impeach the

certificate, and he could

only to a plea, setting up such certificate simply deny its
existence, and could not contest its validity.

I cannot

think the legislature contemplated such a result as leaving
the party to contest the certificate obtained in Lower
Canada on common law principles, when it extended the
operation of the certificate to discharge debts in Upper
Canada which the bankrupt owed ; for it is to be observed
that not another provision of the ordinance is extended to
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Upper Canada. It would be satisfactory to know how
the provisions of the 74th section are construed in Lower
Canada, in reference to certificates obtained under the
ordinance, though I do not see that it would make any
difference with us, because in Lower Canada the effect of,
and the proceedings upon, a defence under a certificate
obtained under the ordinance would be construed under
the ordinance.

I think it more reasonable to construe the

provisions of the act, both in favour of the creditor and the
bankrupt , as applicable to extended

certificates, than to

treat them as totally isolated under the 74th section , and I
think the language of the preamble of the act favours that
view ; and that language is this , that it was desirable to
repeal the ordinance and to provide by a general law of
the province for the discovery and securing of the estates
and effects of bankrupts, for the benefit of their creditors
and for the administration and distribution thereof, and also
for the relief of such traders as shall, without any fraud
or gross misconduct, have become unable to pay all their
debts in full, and who shall have made a full disclosure and
discovery of all their estates and effects.
Secondly : The next question is, whether the defendant

has omitted to make a disclosure of his property and effects
that is, of such estate and effects as may be distributable
among the creditors. And here a difficulty would arise if
the provisions of the general law be not applicable, because
the ordinance is not introduced , and we do not know by
that what property is declared to pass to the assignees ; but
under the 31st section of the general law such property
of the bankrupt, both real and personal, which he could in
any way have lawfully sold, assigned or conveyed , or which
might have been taken in execution on any judgment, is
declared to vest in the assignees. I do not see that the
property in question, which is devised to the wife of the
bankrupt after the determination of her mother's life -estate,
the mother still being alive, is anything that the bankrupt
could have sold , assigned or conveyed, or that could have
been taken in execution . The bankrupt, with his wife,
might have disposed of her interest, but she could not be
3
9 U.C.Q.B.
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compelled to do so ; and if she did it voluntarily , she would
be entitled to the proceeds.
I think the defendant was entitled to have succeeded at
the trial.

MUNICIPAL COUNCIL OF ESSEX, KENT, AND LAMBTON , v. C.
BABY.
Motion to set aside interlocutory judgment and cognovit - Principal and surety ,
The defendant was one of two sureties in a bond on which the obligees sued.
An arrangement was made between his principal, his co-surety and the plain
tiffs, to which he did not consent as to himself,but to which he offered no
objection asregarded his principal and surety . Subsequently an action being
brought on the bond against him , he allowed judgment to go by default, and
gare a cognovit reserving any means he might have in equity to relieve him .
self. He now applied to set aside the judgment and cognovit, which, under
the circumstances, the Court held could not be done. Qucere : Whether the
release given by the warden tothe principal and one ofthe sureties, as men
tioned in the statement and judgment of the Court was binding at law ?
The defendant, C. Baby, was one of two sureties in a bond.
An action being brought on this bond , 30th July, 1850, an
arrangement was proposed on 2nd October, 1850 , at the
consideration of which defendant was present ; and it was
then proposed that the principal , J. B. Baby, and the other
surety, Hall, should be released on certain payments being
made by them . The now defendant, who was the other
surety, did not object to being held liable at all if his prin
cipal was released, but only objected to the amount it was
intended he should contribute ; and in consequence the ar
rangement was not concluded . This arrangement failing,
the council gave directions to their attorney to proceed in
the action on the bond, whereupon an arrangement was ef
fected between the principal, J. B. B. , one of the sureties,
Hall, and the council. Confessions were taken from them ,
and a release given them by the warden of the council ,
sealed with the seal of the council, saving the council's right
of action against the other surety , the now defendant, C. B.
This was on the 8th of October, 1850. The council then
brought their action against C. B. , and he allowed judg
ment to go by default, and afterwards, to avoid the neces
sity of an assessment of damages at the assizes, gave a
confession of judgment on or about the 11th of April, 1851 ,
with a condition attached thereto, that the actual amount
of damages should be determined by arbitrators (at whose
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meetings C. B. subsequently attended ,) and that he should
rely on a suit he had instituted in Chancery for any re
lief from any liability from the bond sued on in this action.
In the spring of 1850, an action by J. B. B. against C. B.
had been arranged , by C. B. admitting that upwards of
17001. was due to J. B. B. A verdict had been also found
in another action brought by J. B. B. against C. B. for
1000l. ; and on the 25th October, 1850 , C. B. gave a release
to J. B. B. of all claims whatsoever, which he might by
any means have against him, either in law or in equity.
He, defendant, now applied to set aside the interlocutory
judgment and confession, and filed an affidavit, stating that
he was no party to the arrangements between the council and
his principal and Hall — admitting however that the proposi
tion was named to him before completed ; that the arrange
ment itself was made known to him on the 9th October,
1850, and that he considered himself discharged ; but that
the council proceeding against him he took the advice of
counsel, stating, as he then believed , that no release under
seal had been made to the other obligors in the bond ; that
being advised that he had no defence at law , he took the
course above mentioned, and that it was not till the 18th or
19th of May, 1851 , that he knew positively of the existence
of the release under seal.
A. Prince, shewed cause against the rule nisi to set aside
interlocutory judgment and confession . He contended that
it was not necessary that defendant should have been a
party to the arrangement between the council and the obli
gors of the bond ; it was enough if he knew of and assented
to it. - Philpott v . Aslett (a) . His discovery of the release
being under seal would be no sufficient reason in equity ,
and he referred to the defeazance in the cognovit which
confined him to equity for any remedy. He , defendant,
had released his principal before plaintiff released him, and
so the reason in Smith et al . v. Winter (b) for discharge
fails. He could have no remedy against his principal ( c).
(a) 1 C. M. & R. , 85 ; Blight et al. Esors v. Brewer, 3 Dow) . 266 ; Davison
v. Franklin, 1B. & Ad. 142 ; Flight v. Chaplin, 2 B. & Ad. 112.
(6) 4 M. & W. 454.
(c) Bucks Rep. 517 ; Poiltbee v. Stubbs ; Owen v. Homa'l, 18 Ves. 20 ;
14 Jur . 321,
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J. H. Cameron , Q.C., contra , insisted that the arrange

ment was without the defendant's consent, which is all
that is material. He referred to the defeazance as support
ing this application . He denied that defendant had released
his principal from such liabilities as would preclude him
from recovering for this.
ROBINSON, C. J. , delivered the judgment of the court.
It is on these statements and papers that the plaintiffs
resist the application now made to us by the defendant
to set aside the interlocutory judgment and cognovit, and
let him in to plead the release given to J. B. Baby by the
warden , as discharging him , the defendant, from all liability
under the bond sued on this action.
The application is founded on an affidavit of the defen
dant, in which he swears that he was not in any way a party
to the arrangements by which the suits against J. B. Baby
and Hall were discontinued ; and these cognovits, taken for
1000l. each , payable on the 1st of January, 1852 ; and he
speaks of the arrangement as a fact " which he afterwards
learnt,” though he admits “ that the agreement or proposi
tion was named to him before it was completed ; ” that he
declined to accede to it, owing to J. B. Baby having then
sued him on his bond as surety for Wood : that the above
arrangement having come to his knowledge through John
Prince, Esq., the counsel for the plaintiffs, ( the District
Council,) by letter written 9th October, 1850, informing him
that J. B. Baby and Hall had been discharged by the plain
tiftis, he considered himself altogether discharged from this
action, which conclusion Mr. Prince afterwards confirmed
by expressing his opinion to that effect in presence of him ,
the defendant, and of the plaintiff's attorney, and the war
den of the county : that the plaintiffs have, nevertheless,
continued to proceed in this action, and that he in con
sequence advised with counsel as to what plea he should
put in stating the above facts ; and also, that there had been
no sealed release of J. B. Baby and Hall, which the defen
dant believed then to be the case : that he was advised he
had no defence at law, because there was no release under
seal, and that he could only seek relief in equity : that he
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did , in consequence, file a bill in equity, to restrain further
proceedings in this action ; that the notice of assessment
for the assizes in April, 1851 , was given to him, and in
order to save trouble and expense, he proposed to give a
cognovit for 10001., with such defeazance as is attached
to the one given by him on the 14th of April , 1851 : that
on the 19th of April, 1851 , he had occasion to refer to Mr.
Vidal , (attorney for J. B. Baby and Hall) to learn the
exact nature of the arrangement between the plaintiffs and
them , when he was told that he thought he had obtained a
release from the plaintiffs, under the hand and seal of the
warden of the united counties : that the first time he was
satisfied or knew positively of the existence of the said
release under the hand and seal of the warden , was on the
18th or 19th day of May last past, and that he has now as
certained the fact to be, that when the arrangement was
made, Hall and J. B. Baby both received releases under
seal from the municipal corporation ; but of this fact, he,
this deponent, was entirely ignorant until after the execu
tion of the said cognovit.
June, 1851.

A copy is

This affidavit is sworn to 3rd
annexed to this affidavit of the

releases given to J. B. Baby and Hall. They are both in
the same terms. That to the treasurer, J. B. Baby, is as
follows :
“ Know all men, that I, George Hyde, warden of the
united counties of Essex , Kent, and Lambton, on behalf of
the municipal corporation of the said counties , in consider
ation of 1000l to me on behalf of the said united counties
well and truly paid by the said J. B. Baby, have remised ,
released and forever discharged, and by these presents do,
for and on the part of the said municipal corporation , re
mise, release, and forever discharge, the said J. B. Baby, his
heirs, &c., of and from all and all manner of actions, causes
of actions, suits, debts, dues, sums of money, accounts,
bonds, judgments, claims, and demands, whatsoever, in
law and equity, which the said municipal corporation of
the united counties of Essex , Kent, and Lambton , ever had ,
now have, or can, shall, or may have, for, or by reason of
any matter, cause or thing whatsoever, against him, to the
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date of these presents, save and except from claims, de
mands or action and judgment upon or on account of a
certain cognovit, executed by the said J. B. Baby on the
day of the date of these presents, confessing debt to the
amount of 10001., payable on 1st of January, 1852, and
which is the true consideration above mentioned .”
This release is dated 8th October, 1850, and professes to
be executed by George Hyde, as warden as aforesaid, affix
ing the seal of the municipal council of the united counties
of Essex, Kent, and Lambton .
The defendant's affidavit is supported by one of Mr.
Vidal, stating that he was attorney for J. B. Baby and Hall,
in the suits brought upon their bond ; that as such he made
a proposal to the plaintiffs on the 8th of October, 1850, that
they should give their cognovits for 1000l. each , payable
on the 1st of January, 1852, without interest, upon the plain
tiffs agreeing to release them from all claims they had
against them , leaving the action against C. Baby to be
proceeded with if they thought proper to do so ; that C.
Baby was in no way a party thereto ; that on the 19th of
April, 1851 , he first informed C. Baby of the existence of a
release under the hand and seal of the warden (a) of the
united counties to J. B. Baby and Hall, and stated that if
he ( Vidal) had not yet received it, he was to get it from
the attorney of the council.
And he furtherswears that he believes that the first time the
said C. Baby knew of the existence of the said release in fact
was on the 18th or 19th day of May last ( 18.51).
We find it impossible, on a view of all these proceedings,
and the statements contained in the affidavits, to grant the
application. In the first place, there is a question which is
strictly a legal one, whether what is shewn as a release to
J. B. Baby from the municipal .corporation can be held to
have any legal effect in discharging him from his bond. In
the affidavits it is sometimes spoken of as being a release
under the hand and seal of the warden ; in others it is said
to be under the seal of the corporation.

In what is placed

(a) Pitman on Surety, 180 ; Smith et al v . Winter, 4 M. & W. 451 : May.
hew et al. v . Crickett et al 2 Swan. 135
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before us as a copy of the instrument the seal of the cor
poration is said to be affixed. How the fact was, does not
appear, but there seems to be no doubt that it is not the
corporation who releases, but Mr. Hyde, the warden , on
behalf of the corporation . And it is not shewn that either
any by -law was passed authorizing the release , or any re
solution come to by the council in session, and authenticated
by their seal or otherwise.
The mere affidavit of

the

warden , stating in general

terms that, by the authority of the council he negotiated,
does not enable us to see that there is in fact any such re.
lease in existence as can discharge the bond .
But then , on the broad ground of merits , we are asked
to take away from the plaintiffs the double proof they have
of the debt first, by the defendant's having deliberately
and intentionally suffered judgment by default ; and next
by his having afterwards confessed judgment for the express
purpose of rendering an assessment of damages unneces
sary , and to throw it open to dispute their right to recover,
by pleading that they have released his principal, and have
therefore as a legal consequence, whether intending it or

not, discharged him .
We ought not to do this , in order to give the defendant
the means of placing himself in a position different from
that in which it was intended he should stand when the
arrangement in question was come to, if to place him in
that position would be an unjust surprise upon the plaintiffs,
and would have the effect of relieving bim from

a lia

bility which he allowed them to suppose he would still
abide by
This is an application to the discretion of the court
which ought always, as Lord Tenterden observed in Davi
son v . Franklin , ( 1 B. & Ad . 144 ,) to be exercised so as best
to advance the ends of justice.

Now , it would be stating

the case perhaps too favourably for the side of the defendant,
if we were to say that the papers before us make it at least
doubtful whether we should be advancing the ends of jus
tice if we should relieve him now from the judgment and
confession, in order that he might set up the release to the

1
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treasurer as a bar to a recovery against himself. I appre
hend the inference would appear irresistible to any one who
examines the proceedings and affidavits filed, that such an
interference would have a most unjust operation.

The defendant does not deny that he was a party to the
when the first attempt at a compromise was

discussion

made ; and, although it was proposed in the settlement that
J. B. Baby and Hall were to be released on certain pay
ments being made, and that the defendant was to contribute
to those payments, he does not assert that he objected to
being held liable at all, and for any amount, if his principal
should be released ; and he does not deny, what is sworn on
the other side, that that proposition only fell through because
he objected to the amount which he was required to con
tribute as one of the obligors, and this by reason of the
treasurer having proceeded against him on his other bond
as security for Wood .
Indeed, in his affidavits he adınits
this .
Then the defendant, though he swears that he was igno
rant of the precise fact of J. B. Baby and Hall having
received releases under seal until after he had executed the
cognovit, does not swear,

and I should think from Mr.

Prince's affidavit, and other statements on the subject, he
would not declare, that he did not so early as 9th October,
and long before April, 1851 , when he confessed judgment,
well understand that the basis of the arrangement of the
8th October, 1850, was, that only a certain sum was to be
exacted from each of his co-obligors , and another certain
sum from himself, and that those payments, and nothing less
were to acquit all . If he knew this, and did not object or
remonstrate, but allowed the matter to be concluded on
that footing, or acquiesced in it, though tacitly, after it was
concluded, and gave the confession and took the defeazance
shewing that the intention was that his co-obligors were to
pay certain sums, and no more, and he to pay what the ar
bitrators decided and no more , and if he had reason to sup
pose that without his giving the confession the case must
have gone on against him, we could not with any propriety
interpose for the purpose of enabling him by the application
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of a strict technical rule of law to defeat what he had de
liberately agreed to .
We think that , considering the position in which the de
fendant stood in regard to J. B. Baby, and virtually to the
counties, in consequence of his liability as surety for Wood,
and on his own account for the same moneys of the district
which were in question in all the suits , it would be most
unreasonable that it should be in his power to avail himself
of such defence as he desires to set up .
And it is plain, we think, that signing the cognovit under
the circumstances, and at the time he did, and with the un
derstanding to which he has attached his signature, he has
confined himself to his chance of the remedy, whatever that
may be, which he is seeking in a court of equity.
I do not apprehend that the court of equity , which has a
concurrent jurisdiction in such matters, would find them
selves disabled from enquiring whether this is a case for re
lief ; and if we thought they might do so ,we should still ab
stain from setting aside the judgment or confession .
If the defendant did not know that a sealed release had
been executed , it was only because he did not inquire into
the particulars of what had been done.
He knew that the agreement was to release them in ef
fect on certain terms, and as soon as he inquired he learnt
the further fact of the sealed release, which was but a natur
al consequence of the agreement, and which it was not pre
tended was intentionally concealed from him .
There are other points in the case which militate against
the application, but which we think it unnecessary to enter
into.
Rule discharged .

DoE PRINCE ET AI . v. GIRTY.
Misdircction - New Trial — Possession how far prima facie evidence of seizin
Registry -- Release inoperative for want ofprior estate.
Where the court differed from the ruling of the learned judge at Nisi Prius on
one point, but considered the verdict for the defendant well found on the other
grounds, they granted a new trial at the option of the plaintiff, on his paying
the costs by a certain day.
A. in 1842, conveyed to B.'s son, then a minor, This deed was never registered.
B. swore that he bought the land from A., but being in difficulty, had the deed
made to his son ; that he had always continued in possession , but on this point
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the evidence was contradictory. A.'s heir in 1819 made a deed o! release to
B. , and B. conveyed to lessors of plaintiff --both these deeds were registered .
Held , 1st, that the mere factsof B. being in possession when he conveyed to the
lessors of the plaintiff could not be relied on as prima facie evidence of seizin
after A. had been shewn to have been in possession previously, and to have
conveyed to B's son. Held also, that there being no evidence that the deed
from A.'s heir to B. was for valuable consideration , B. could not displace his
son by reason of the prior registry of that deed ; and for the same reason,
the lessors of the plaintiff could not claim to be preferred. But held also, that
the deed from A.'s heir to B. being a mere release, and (if B.'s son were in
possession) , there being no estate on which it could take effect , was inopera
tive.
Held also, that the production of the register's book in which a memorial is re
corded, is good evidence of the title being a registered title.
And semole, that the register producing an examined copy taken from his book ,
without bringing into court either his book or the memorial, would be good
evidence.

Ejectment for south -east part of 20 in 4th concession of
Gosfield, 66 acres.
The plaintiffs claimed under an indenture of bargain and
sale made 27th November, 1850, by Prideaux Girty to them ,
reciting that Henry Wright, son and heir of William Wright ,
had on 29th September, 1849, granted , remised , released
and forever quitted claim unto the said Prideaux Girty, his
heirs and assigns, all his right, title and estate in and to the
premises , and by that indenture Prideaux Girty grants, bar
gains, sells, releases and confirms to the lessors of the plain
tiffs the premises now in question in fee, describing them as
being then in the occupation of the said Prideaux Girty and
his family, or his tenants, the consideration expressed being
3001. The plaintiff gave no evidence of Prideaux Girty's
title , but relied on evidence that he was in possession when
he made this deed .
Prideaux Girty was examined as a witness on the trial ,
and stated that his title was under a deed which was pro
duced and proved on the trial, being the deed poll recited in
the deed to the lessors of the plaintiff. It was a deed poll
whereby Henry Wright, describing himself as eldest son
and heir- at-law of William Wright deceased , in considera
tion of five shillings to him paid by Prideaux Girty, granted ,
remised and released, and forever quitted claim to Prideaux
Girty, his heirs and assigns, all his right, title, interest and
estate in the south -east part of lot No. 20, in the 4th conces
sion of Gosfield , containing 66 acres more or less, to hold
the above granted premises, with all his right, title, interest
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and estate in and to the privileges and appurtenances to
the said land and tenements belonging to the said Prideaux
Girty in fee.
The grantor, for himself, his heirs, executors and admin
istrators, covenanted that he would warrant and defend the

same to the said Prideaux Girty, his heirs , &c. , against the
lawful claims of all persons claiming by, through or under
him or them , and none other.
His wife joined in this conveyance and barred her dower,
This deed was registered 23rd September, 1850.

The

deed to the lessor of the plaintiff was registered 28th No
vember, 1850.
It was proved however that on 18th June 1842, a deed of
bargain and sale had been executed by William Wright,
then living, by which he conveyed this land in fee to Simon
Peter Girty. This deed was unregistered. Prideaux Girty
swore upon his cross examination that that deed was made
at his instance at the time of its date ; that he bought the
land from William Wright, but being in difficulty had the
deed made to his son (the now defendant), without the
son's knowledge , who was then a minor, and that he never
delivered it to the defendant.
He swore that he went into possession of the land in
1842, and had constantly lived on it with his family till
27th November 1850, when he conveyed it to the lessors of
the plaintiff.

But upon the point of possession there was

some inconsistent evidence as to the defendant being in
possession on his own account and leasing to another ; the
apparent inconsistency probably arising from Prideaux
Girty wishing at times to allow it to be thought that the
beneficial interest was in Peter, as the formal title appar
ently was by the deed of 18th June, 1842, which he had
himself procured to be made to him .
When this latter deed was produced , the plaintiff's
counsel endeavoured to rest his case still on evidence of
Prideaux Girty's being in possesion when he made the
deed to the lessors of the plaintiff; but the learned judge
(Sullivan) ruled that it being shewn that Mr. Wright was
admitted by Prideaux Girty to have been seized , either his
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deed of the 18th June, 1842 , conveyed the estate to the
defendant, or the plaintiff must continue seized ; and that
the deed to the defendant could not be treated as enuring
to the benefit of Prideaux Girty.
The plaintiff then endeavoured to sustain his case by
relying on the deed poll from Henry Wright of 29th Sep
tember, 1849.
But the defendant's counsel insisted that Henry Wright's
deed could not pass any estate, because he was not himself
then in possession , but another person, claiming under the
deed made in 1842 by his father.
The learned judge considered that Prideaux Girty being
in possession on 27th November 1850, might then legally
take a deed from any one to confirm his title.
Then it was objected that the deed of 29th September
1849 , being registered , was entitled to priority over the un
registered deed to the defendant of 18th June, 1842 ; and to
prove that the title was a registered title before 18th June ,
1842, was to impose on the person taking under that deed
the necessity to register at his peril. The deputy registrar
was called, who produced the memorial of a deed dated
20 August 1841 , from Henry Laughton to William Wright,
on which was noted that it was registered on 4th August
1841. , He swore that this memorial was filed and registered.
It was objected that it was necessary to produce and
prove this deed of 2nd August, 1841 , or to account for its
non -production, and

prove

its

execution.

The

learned

judge ruled so, and that the register's book would not help,
and on that ground directed a verdict for the defendant.
A. Prince moved for a new trial on the law and evidence ,
and for misdirection , and the rejection of proper evidence,
citing (besides the cases referred to in the judgment of the
court) Doe Bothell v. Martyr (a).
J. Wilson shewed cause . The points taken by counsel

are all noticed in the judgment of the court .
ROBINSON, C. J. delivered the judgment of the court.
Upon the question whether the fact of the title being a
(a) 1 B. & P. New Reports, 332.
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registered title before the deed 18th June, 1842, was made
was suffiiciently proved at the trial; we do not apprehend
that there can be any doubt that the production of the regis
ter's book is all that need be shewn for that purpose - Doe
dem. Brennan v. O'Neill (a) ; and I think that production
of the memorial and proof of a transcript of it being recor
ded in the proper book is all that can be necessary . I as
sume also that the registrar producing an examined copy
taken from his book without bringing into court either his
book, or the memorial, which are public archives, not to be
removed without necessity, would be equally admissible.
The learned judge held that the deed which is alleged to
have been recorded must be produced and proved ; but this
has not in any case, so far as we know, been held to be
necessary , and we do not think that on principle it should be.
The jury therefore, we think , were not rightly directed
on that ground ; but it appears to us that the learned judge
was right in considering that on other grounds also the
plaintiffs did not support their case.
They could not rest on their mere possession as prima
facie evidence of seizin , after they had shewn Wright seized
in 1842, and a conveyance from him to this defendant.
They had then to overcome this evidence of title in Peter
Girty, and they rested on the deed made to Prideaux Girty
by Henry Wright, the son, on 29th September, 1849, and
contended that that should prevail over the prior deed to
Peter Girty, because it was registered , and the other not ;
but could it be said that Prideaux Girty, taking a deed un
der such circumstances, appeared upon the evidence to be
a bona fide purchaser for value, entitled to be preferred to
the defendant under the Registry Act ? He does not shew
that any consideration whatever had passed from him as a
purchaser since he himself took the deed of 1842 to his son ,
the defendant, from Henry Wright's ancestor, which deed
his assignee now seeks to set aside as fraudulent and void .
How could we recognize Prideaux Girty as a person who
has bona fide purchased the estate for value since that deed
was made, and entitled on that ground to prevail against it,

( a ) 4 U. C. R. 8 .
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to the prejudice, for all we can tell, of the defendant, or of
some person who may have dealt with him , or trusted him
as the owner, and who was enabled to do so by the wit
ness's own act in taking that deed . He withholds this
deed from registry, which he swears he had taken to serve
some purposes of his own, and then would be claimirg to
treat it as fraudulent and void as against himself because it
has not been registered.
In Doe dem. Cronk et al. v. Smith

( a ), we held that it

forms a necessary part of the proof in every case, when the
person taking the subsequent conveyance seeks to avail
himself of the Registry Act, that he should shew himself to
have been a purchaser for value, which must surely mean ,
upon a transaction, and for a consideration, distinct from
and independent of the transaction in the first deed, but the
very contrary was shewn here. And this is independent of
the objection that the deed to Prideaux Girty was a mere
release for a nominal consideration , and that there was no
previous estate for it to operate upon . Upon that point we
must consider, that if this defendant, the grantee in that
deed , was in possession when that deed was made, then
there really was nothing for the release to act upon , for his
possession would be referred to his own title, and at any
rate , unless Prideaux Girty was actually in possession then,
the objection must prevail. The evidence on the point of
possession is not quite clear, but on the ground that the
deed to this defendant divested the title from William
Wright, the father, and that upon the evidence of Prideaux
Girty his deed was not entitled to prevail under the Regis
try Act over this prior deed, we think the verdict for the
defendant was proper.
It is objected on the plaintiffs' side that whatever may be
the fact or the defect of proof in regard to Prideaux Girty
being a bona fide purchaser for value, still they, the plain
tiffs, are such purchasers from him, and that so, as between
them and the defendant, the unregistered deed must be held
to be fraudulent and void under the second clause of the
Registry Act.

Assuming this to be so by analogy with
(a) 7 U. C. R. 376 .
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what has been repeatedly held under the statute against
fraudulent conveyances to defeat creditors, and indeed
under the very words of the Registry Act, which says that
the unregistered shall be held fraudulent and void as against
any bona fide purchaser for value, not only as against the
person taking immediately by the deed , which is to gain
priority by registry, still the difficulty remains, that no evi
dence whatever appears to have been given of value given
by the lessors of the plaintiff, any more than by Prideaux
Girty. Something was said of this deed being a mortgage ;
it is an absolute conveyance in form ; but no evidence was
given of what the actual consideration was, or whether
there was any .
There are some points in this case which make it resem
ble a peculiar case in this court, of Doe dem . Major v . Rey
nolds (a), to which it is material to refer.
Upon the evidence, the plaintiffs did not, in our opinion ,
entitle themselves to recover ; but, as we do not concur in
the ruling on which the verdict for the defendant was di
recover
rected, though we think the plaintiffs not entitled
on what was proved , and as the facts of the case have not
been fully elicited, we grant a new trial if the plaintiffs
desire it, on payment of costs within one month , otherwise
this rule to be discharged .

DOE DEM. HENDERSON V. SEYMOUR ET AL.
Trespassers on Crown Lands - Ejectment byvendee of Crown - Agent's receipt for
Land - Power of Government to cancel their contract with vendee after
receipt — 3 & 4 Vic. ch . 78, sec. 31 ; 4 & 5 Vic. ch , 100, sec. 18 ;
12 Vic. ch . 31, sccs. 2, 3.
The plaintiff in 1846 purchased some Clergy Reserve Land from a government
agent, and obtained from him receipts for partial payment. The defendants
were then living on the land, and had been living there since 1840, having
made valuable improvements. On the 2nd August, 1849, an order of council
was made, that on defendants making the required payments, plaintiff's money
should be returned to him, and the sale to kimcancelled. When the present
action was brought, an order of the Executive Council was made 6th August,
1850, recommending that the Attorney-General be authorized to defend the
suit .
Held , that at the time plaintiff received his first receipt from the government
agent, defendants being mere intruders on Crown Lands, he acquired a right
to eject them under 12 Vic . ch. 31, sec. 2, and that the Crown could not at
its pleasure divest him of that right, nor change a wrongful occupant into a
rightful occupant, to the prejudice of their own vendee .

( a ) 2 U. C. R. 311.
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Ejectment for E. } of 27 in 3d concession North of Egre
mont road in Warwick .
DOE DEM. HENDERSON V. WESTOVER.
Ejectment for W. 1 of 25 in 4th concession North of
Egremont road in Warwick .
DOE DEM. HENDERSON V. McCORMICK .
Ejectment for W. 1 of 27 in 3rd concession North of
Egremont road in Warwick .
The case against Seymour was first tried .

The plaintiff

put in a receipt signed by Patrick McMullen, as crown
land agent, dated at the Western District agency , Sand
wich, December 7th , 1846 , for 281. 108. currency , received
from the lessor of the plaintiff, being for the first instalments,
including the inspection fees, on the following clergy lots
in the township of Warwick-viz. , No. 27 in 3rd conces
sion North of Egremont road , No. 25 in 4th concession
North of Egremont road, and No. 27 in 2nd concession
South of Egremont road . " He produced also a receipt
signed by the same crown lands agent, dated Western
District Agency, Sandwich , 4th December , 1847, as fol
lows— “ Received from James Henderson Esq. ( lessor of
plaintiff ), a draft on George Thomas, Esq. , agent Upper
Canada Bank, Chatham , for the sum of 251. 88. 10d. to be
applied to the payment of the second instalment ” on the
same lots as are specified in the first receipt.
This was the plaintiff's case, the receipts being relied on
as sufficient evidence of title under our statute 4 & 5 Vic.
ch . 100, sec. 18, which by a subsequent act has been made
to comprehend the case of vendees of clergy reserves.
For the defendant there was put in, 1st, an order in coun
cil, made 2nd August, 1849, approved of by His Excellency
the Governor General, in which it was recited that Robert
Seymour, Samuel McCormick , Richard Burdett, and Elea
zar Smith of Warwick , had petitioned to be confirmed in
the possession of Clergy Reserve Lots No. 27 in the 3rd
concession , and 25 in 4th concession North of the Egre
mont road in Warwick, the said lots having been in their
occupation during a number of years, with buildings and

DOE DEM. HENDERSON V. SEYMOUR.

49

other improvements ; that their application had been op
posed by Mr. James Henderson (the lessor of the plaintiff,)
on the ground that the lots in question were sold to him by
the District agent in December, 1846 , and that he declined
relinquishing his right thereto : that the opinion of the
Solicitor General had been taken thereon, who had reported
that he had considered the petition and papers, and was of
opinion that the evidence established the occupation of the
lands in question by the petitioners, and the existence of
considerable improvements at the time of the sale to Hen
derson : that notification of such occupation and improve
ment had been made to the agent of government, whose
conduct, viewed in the most favourable light, had been cul
pably negligent : that the injustice to the occupants by
depriving them of their improvements would be so great,
and bear so hardly on so many families, that he thought
the option to purchase should be offered to the occupants,
and that on their making the required payments, Mr. Hen
derson's purchase money should be repaid, and the sale to
him cancelled .
The council recommended that the opinion of the Solici
tor General should be approved and adopted, and an order
of the Governor General in council was made accordingly,
2nd August, 1849 .
There was also put in an order of the Executive Council
made 6th August, 1850, on the petition of Robert Seymour,
Richard Burdett, and Erastus Westover, (Seymour and
Westover being the defendants in two of these ejectments),
stating themselves to have purchased under the order in
council of 2nd August , 1849 , and representing that two of
them had been served with writs of ejectment at the suit of
James Henderson, Esq , on the plea of his prior purchase ,
and the council recommended that the Attorney General
should be authorized to defend the suits.

The defendant also put in a receipt dated 27th December,
1849, signed by the crown land agent, Mr. McMullen , ac
knowledging the payment of 141. 15s. Od. for two instal
ments, rent, & c. , on east half of lot 27 in 3rd concession north
of Egremont road in Warwick.
4

This receipt is in fact a
9 U.C.Q.B.
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letter from the agent to Seymour, in which he also recom
mends him to arrange this matter with Mr. Henderson.
The learned judge ( Sullivan,) rejected evidence offered by
the defendant that he had been in possession of the land
since 1840, and had built a house on it, and that he offered
to purchase before the sale to Henderson , not thinking such
evidence material.
It was objected by the plaintiff's counsel that what was
shewn could not prejudice the plaintiff's right under his
purchase made in 1846. The learned judge directed a
verdict for defendant, reserving leave to enter verdict for
the plaintiff, if this court should be of opinion that under
the facts shewn , the defendant could be treated by the
plaintiff as a trespasser under the 18th clause of 4 & 5 Vic.
ch. 100, being in with the assent of the Crown , and whether
such assent, not under the great seal, is sufficiently shewn
under the orders in council.
The same evidence and same questions apply in the
three cases , and in each case a verdict was found for the
defendants.
Galt obtained a rule nisi to enter a verdict for the plain
tiff, or for a new trial, on the law and evidence, and for the
reception of improper evidence, contending that the defen
dants were wrongful occupants, and not in privity with the
Crown at the time the plaintiff received his first receipt
from the government agent, by which his right to eject in
stantly accrued (a ), and which no subsequent act of the
government divested, and as they were not shewn to have
been in possession in 1836 they were not protected by the
statute (b).
Richards for Westover and Seymour, and J. Wilson for
McCormick , shewed cause . They contended that govern
ment had a right to cancel the sale with plaintiff; also, that
as government defended this action , in effect the action
was against the Crown , and that the statutes (c) could
not apply to the Crown and overrule its acts.

Those

statutes only apply to wrongful occupants, which , as the

(a ) 12 Vic. ch. 31, sec. 2.
(6) 3 & 4 Vic. ch. 78, sec . 31.
(c) 4 & 5 Vic, ch. 100 ; 12 Vic . ch . 31.

DOE DEM. HENDERSON V. SEYMOUR.

51

government desired to maintain their possession, they can
not be considered : and that as against the Crown the
receipt plaintiff had received could not operate as a patent.
ROBINSON, C. J., delivered the judgment of the court.
These cases all turn upon the question whether the lessor
of the plaintiff can avail himself of the 18th clause of the
4 & 5 Vic. ch . 100 , and can maintain ejectment upon his con
tract of purchase and receipt for instalments against the
defendants.

It is contended that he cannot, because the government
before he brought his action (not before he made his pur
chase) had shown a willingness to recognize the defendants
as being occupants entitled to pre -emption, and a disposi
tion to protect them and to cancel their sale to the lessor of
the plaintiff. This brings up a question of some nicety
which we can only decide on reason and principle, without
expecting to find aid from any case in point, because the
state of things created by our statute is peculiar to this
country. The Land Sale Act, 4 & 5 Vic. ch . 100, sec. 18,
provides that when a purchaser of Crown lands has bought
land from a district agent, he shall make his payments to
the district agent, who , upon the receipt of any purchase
money, shall give the purchaser a receipt in a certain form
which in these cases has been complied with ; and that
such receipt shall authorize the purchaser to take immedi
ate possession of the lot so sold , and to maintain actions or
suits in law or equity against any wrongful possessor or
trespasser on such land , as fully and effectually as if the
patent deed had issued on the day of the date of such
receipt.
This provision has, by an act passed subsequently, been
extended to the case of clergy reserves sold by the govern
ment.
Can the lessor of the plaintiff make use of the privilege
of this clause against any of these defendants, considering
the circumstances under which they stand ? If he can ,
then he is clearly entitled to succeed, otherwise not, for he
has had no previous possesion to rely upon, and holds only
his receipt, which however, is equivalent to a patent, if he
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is at liberty to treat the defendants as wrongful possessors.
or trespassers.
It is clear, and has been so held in this court in several
cases (a ), that an intruder upon the lands of the Crown
gains no seizin or privilege by his possession ; that he con
tinues a mere trespasser after the Crown has granted the
land to another, as well as before, and may be proceeded
against as such by the patentee, whose estate is complete
without entry, notwithstanding such tortious holding by
the intruder. In Bacon's Abridgement, Prerogative E. 6 ,
the law in such cases is thus stated by Chief Baron Gil
bert : “ So there can be no tenant at sufferance against the
King, but he who holdeth over is an intruder, because no
laches can be imputed to the King for not entering.

There

fore if the King be seized in fee of the manor of B., and a
stranger erect a shop in a vacant plot of it, and take the
profit of it without paying any rent to the King, and after
the King grant over the manor in fee, and the stranger con
tinue in the shop and occupy it as before, this is no dissei
zin , but an intrusion on the King's possession , for that the
King's title appears on record, and the entry in pais, which
is not an act of equal notoriety, will not divest it out of
him. If then the King is not disseized, his conveyance of
the freehold is good , and the grantee is seized by virtue of
it, and consequently cannot be said to be disseized by the
stranger who has made no entry on him after the King's
conveyance, but only continued the old interest which he
had before the grant, and so remains an intruder still, and
liable to an action of trespass or ejectment for it .”
It is not shewn, and I think is not asserted , that either of
these defendants entered under any claim of right, or by
any privity with the Crown, or that they were anything but
mere intruders up to the time of the sale to the lessor of
the plaintiff, when the district agent, on behalf of the govern
ment, made that contract with him and gave him that re
ceipt, which the statute says shall give him the same right
to maintain actions against any wrongful possessor as the
King's patent could do.
(a) Doe Fitzgerald et al. v. Finn , 1 U. C. R. 81, 82.
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There is nothing in the case to shew that the defendant
in each case was not a wrongful possessor, on the 7th De
cember, 1846, when the lessor of the plaintiff paid the first
instalment on his purchase, and took his receipt, or that he
was anything more than what is familiarly called a squat
ter. If we are right in assuming that to be so, then , in my
opinion, he was a wrongful possessor, whom the purchaser
had acquired the right and power under the statute to eject.
It is true that the government afterwards, in 1850, upon

a petition preferred to them by the defendants, manifested
a disposition then to protect them , and to annul the sale ;
in other words, to revoke what the statute had as against
wrongful possessors made equivalent to a patent. It is not
shewn that this was by reason of any prior contract that
had been made with the defendants, and that had been un
fortunately overlooked, or because their possession had been
in any manner authorized or recognized at any time by the
government, but only because, entering for all that appears
without right, they had been in occupation for several years,
As between indi
and had made large improvements ..
viduals this would make them not the less wrongful possessors
and trespassers ; and in contemplation of law , they must be
at least as much so as regards the Crown . It has, I
.confess, the appearance of being a perversion of sound
principle, and detrimental to morality, to afford to wil.
ful trespassers the privilege of a pre - emption right by
reason of their illegal occupation. It would have been
better, perhaps, if it had been always a maxim that a mere
intruder, instead of being the person who should in prefer
ence to all others be allowed to acquire a title, had been
always made to understand that a grant would be made to
anyone rather than to him. But , from considerations which
were thought to justify it, the opposite policy of favouring
these intruders has been generally I believe, the policy of
the government in this province for a long tiine, if not from
the first.
Here, however, it comes in conflict with what the statute
law has made a legal right. I think there is nothing what
ever before us to show that the intention to sell to these
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particular occupants, and the assent to their occupation ,
were not both after the 7th December, 1846 , when the receipt
was given to the lessor of the plaintiff ; and the Crown could
not, in my opinion, at its pleasure divest the right which it
had granted, and not as an act of bounty, but for a valuable
consideration .
The government has not a discretion to change a wrong
ful occupant into a rightful occupant to the prejudice of
their own vendee. If up to the time of the sale to Hen
derson the Crown had not anthorized the occupation of the
defendants, then they were in fact wrongful possessors ; and
continuing so up to and after the time of the date of the
receipt, we see no legal principle on which we can hold
them not liable to be treated as such by the bona fide pur
chaser. We are not determining what the Crown may or
may not have it in its power to do for cancelling its con
tracts with Henderson , and putting an end to its legal effect
as regards his rights, and the rights of others ; but, as the
matters stand , we consider that we cannot deny the plain
tiff's right to recover against these defendants on producing
his receipt, and in the absence of fraud .
The argument on the other side is, that the government,
being now willing to protect the possession of the defen
dants against

the

consequences of

their

own

sale

to

Henderson, they are no longer trespassers or wrongful
occupants within the intention of the act, and that
Henderson must be looked upon now as using his receipt
against the government rather than against “ wrongful
possessors," since the government has taken upon itself the
defence of these ejectments. We cannot say that any such
legal consequences can be deduced from the mere fact of
the willingness of the government in 1849 to maintain them
in possession. The holder of receipts upon the Crown sales
has under the statute, acquired legal rights which it would
be dangerous to disregard , and which , we think , we have
no authority to disregard ; for we cannot tell what interests
and arrangements may in such cases have beem acquired
under the receipts in which the public are entitled to place
confidence, at least when they have not been obtained by
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Inconveniences and injury, on the other hand ,

may follow from the statutes 4 & 5 Vic., ch . 100 , sec, 18 ,
and 12 Vic. ch . 31 , secs . 2 and 3 , if the discretion of the Crown
in dealing with inchoate rights to public lands is held to be
thus diminishel ; but we cannot legislate in order to guard
against such inconveniences.
The statutes have, to a considerable extent, interfered
with the control which might always have been exercised
before, so long as the patent had not been granted. Whether
such enactments are on the whole prudent and beneficial,
or otherwise, as they stand, is to be considered elsewhere .
There can be no other question in these ca es, except this
whether the assent of the government in 1849 to allow these
defendants to continue in possession, and their order in
council cance'ling the sale, disables the former purchaser,
who has paid his money, from treating them as trespassers
and wrongful occupants.
If he had paid all his purchase money and obtained his
patent, he could undoubtedly treat them as trespassers ; for
they have no right acquired before his which they could set
up against him ; then, if he cannot eject them upon his re
ceipt, he cannot “ maintain his suit against the person who
undoubtedly is as to him a wrongful possessor as fully and
effectually as if he had his patent.”
It might have been well if the act had contained a pro

vision reserving to the government a right of control until
the patent should issue, by providing that in case they
should at any time before the patent should issue recognize
the possession of any person to be rightful, it should not be
competent to their vendee to treat such a person as a tres
passer under the statute, but we do not think there is any
such reservation implied .
So far as the regulations which have been made by orders
in council respecting the sale of clergy reserves bear on
these eases , they do not make in favour of the defendants ;
for they shew that the government do not by their rules con
template the confirming any possession which was origin
ally taken without authority, unless it had been held five
years before the 1st January, 1841 , or unless such occu
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pant should apply to be allowed to purchase before the 1st
January , 1847.

The case is required to come within both

of these conditions, and these cases before us come within
neither, according to the evidence.
I have felt that the question , now for the first time
brought up, required to be carefully considered on several
accounts.

The late statute, 15 Vic., ch . 31 , sec. 3, extends

the privilege of maintaining actions before patents issue to
the holders of location tickets or licenses of occupation ;
but the legislature there were careful to

reserve to the

Crown a proper control over the grant, for they only give to
the holders of such tickets or licenses this right, “ so long
as the said location ticket, or license of occupation, be not
revoked by an order in council .” By making no such
reservation in regard to vouchers granted upon sales, they
seem to have considered that the government should not
have a right at their pleasure to undo a sale by an order in
council any more than an individual can. It seems to have
been intended that in such cases where there has been any
thing wrong, which should vitiate the contract, the Crown
should be left to its legal remedies for annulling it.

And

this would seem reasonable, because if a purchaser, after
paying one or two instalments, is exposed to the chance of
having his purchase annulled, and the land sold to another
merely because the government is willing to overlook what
was really an act of trespass and to recognize a claim to
indulgence which it was not bound to recognize, the same
thing might be done after he had paid his ten instalments,
and had involved himself in a liability to others, relying on
his title being confirmed .
No doubt the government in these cases before us were
displeased that their agent had been inattentive, as it seemed ,
to the fact, which he might or ought to have known , of
the possession held by these defendants ; and though it does
not appear from what is before us that he could have known
anything which would have shewn him that his sale of the
lands to the lessor of the plaintiff was wrong in itself, or
contrary to the regulations of the government, yet they
were willing to save the defendants from the hardship of

1
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losing their improvements, though illegally made — but I.
think that nothing which they did with this view could
annul the effect given by the statute to their receipt held by
the vendee as evidence of his title.
And my opinion is , therefore, that in each case the ver
dict should be entered for the plaintiff.
DRAPER, J.—The 4 & 5 Vic. ch . 100, séc. 18, provides
that the local agent for the commissioner of crown lands
should give receipts to purchasers, specifying the number
of the lot,

or the land purchased ;

" and such receipt

shall bear date on the day on which it is actually signed, and
shall authorize the purchaser to take immediate possession
of the lot so sold ; and to maintain actions and suits in law
or equity against any wrongful possessor or trespasser on
such land as fully and effectually as if the patent deed had
issued on the day of the date of such receipt.”
This statute however extends only to the sale of crown
lands ; not to clergy reserves.
The imperial statute 3rd and 4th Vic. ch. 78, sec. , 1 ,
authorizes the Governor of Canada, by and with the advice
of his Executive Council , and under such regulations as
might be by him from time to time in council established
in that behalf, and approved by the Queen in council to
sell , grant, alienate , and convey in fee simple all or any of
the clergy reserves .
Under this act the Governor, with the advice of the Ex
ecutive Council , made certain regulations, which, on the
21st October 1841 , and the 10th December, 1842, were
approved by the Queen in council ; by which the commis
sioner of crown lands was appointed to act in the sale of
clergy reserves. The 4th regulation provided for the inspec
tion of the reserves to be returned upon oath, such returns
to show whether the reserves were occupied, improved, or
vacant; and if occupied or improved, by whom , or under
what authority or claim , if any be asserted — the extent,
nature, and value of the improvements ; the value of the
land apart from such improvements, the nature of the soil,
and such other circumstances as may affect the valuation .
By the fifth the Governor in council was authorized to
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approve, alter, or annul such returns.

The 6th provided

that parties considering themselves aggrieved by the returns
might have their cases considered , on petition to the Gover
nor in council.
The 7th was, “ That upon the confirmation
of any such return, the same shall be communicated to the
commissioner of crown lands, and the land contained in
each return shall be considered open for sale, at the price
stated in such return , as confirmed, including the value of
the improvements, to the first person who shall apply for
and pay the same.” The 9th was, that where any reserves
shall be offered for sale which have been leased or

where any reserves offered for sale shall have been im
proved without authority, for the space of five years next
before the 1st January, 1841 , the agent for the sale shall allow
privilege of preëmption to the lessees or their assignees,
“ in case there shall have been no lease to occupants for
the space of twelve calendar months after such land shall
have been offered for sale .” And in case of any sales to
such lessees or occupants, interest on the purchase money at
the rate of six per cent. per annum shall be added thereto
from the time the lease expired, or if no lease, from the
time of such occupation, as the same may be reported by
the inspectors ; and the value of improvements made upon
such lands shall not be charged as part of the purchase
money. No. 10, provides for the payment of the purchase
money-two sixths down , the residue in four equal annual
instalments, with interest ; the first instalment to become
due on 1st of January next after such sale.

Any pur

chaser to anticipate the time of payment. By the 11th , the
agents of the commissioner of crown lands are to effect
sales and receive moneys . By the 13th, on production of
the agent's receipts at the principal office, the amount shall
be credited on the purchase ; and on payment in full the
coinmissioner shall certify the same, and letters patent shall
issue to the purchaser.

A notice was given in the Gazette

of 31st January, 1846, that the disposable clergy reserves
in the Western district would be open for sale on and after
the 10th March, 1846, on application to the resident agent,
Patrick McMullen, Esq .; and the above regulations Nos. 9
and 10, were appended to that notice .
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On the 14th March , 1846 , notice was given that by a
recent order in council the following alterations had been
made in the sale of the reserves : 1st. One-tenth of the
purchase money in hand ,

the remainder in nine equal
annual instalments, payable as before, on the 1st of January .

2nd. On lots occupied without authority, in place or interest
as required by the late regulation , rents to be charged at
fixed rates given .
3rd. The privilege of pre- emption
granted by late regulations to lessees and their assignees
whose leases expired previous to the 1st January, 1841 , as:
also to occupants without authority prior to the same date ,
shall not be considered to extend to such lessees or their
assigns, or to such occupants as do not on or before the
1st January, 1847, make application to the crown land
commissioner for the purchase of the clergy lots which they
respectively occupy, and who do not on or before that day
pay all rents which may be due according to the present
regulations.
On the 8th April, 1846, sales of clergy reserves in Upper
Canada were suspended “ for the present ;” and I do not
find public notice of its being resumed .
The provincial statute 12 Vic. ch . 31 , sec . 2 , extends
the 18th section of 4 & 5 Vic. ch . 100, and declares that
said section shall be deemed at all times to have extended
to sales of clergy reserves, crown reserves, school lands,
& c ., & c. The language of the third section tends strongly
to shew in what case the Governor in council could exercise
a power of revocation .
It did not appear that the present defendant, though
an occupant, as was stated in the agreement in 1841 , was
so for five years next before the 1st January, 1841 , so as to
acquire a right of preëmption under the 9th regulation ; nor
did it appear that he was entitled to the protection of regu
lation No. 3 of 14th Mareh , 1846 , for he made no application
before

the 1st

January, 1847,

for purchase ;

nor is it

asserted that he, on or before that day, did pay the rents
due, according to the regulations, for his past occupation.
On the other hand, we must, I think, assume that an in
spection took place under No. 4 of the 1st set of regulations ;
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that the return was approved under the 5th of these regula
tions, and was communicated to the commissioner of crown
lands, according to the 7th of the same regulations ; under
And as
which , if so, the land would be open for sale.
under regulation No. 11 , the agent had power to sell
and give receipts, the lessor of the plaintiff, at the date
of his purchase and payment of his first instalment, became
the purchaser under the imperial statute, and the regula
tions made in conformity therewith , and under the pro
vincial statutes 12 Vic. and 4th & 5th Vic. entitled to
immediate possession, and to maintain actions and suits
against any wrongful possessor or trespasser on such land ,
as if he had a patent deed.
Then , is defendant a wrongful possessor or trespasser ? I
cannot presume that he was not when the agent sold the

lot to the lessor of the plaintiff, and received the first and
second instalments of the purchase money .
I cannot bring myself to the conclusion, that after such a
sale, and under the facts established, the defendant is not a
trespasser as against the lessor of the plaintiff by reason of
the order in council . The sale made under the statute, and
the regulations made under its authority, and therefore
quasi part of the statute, giving a title as against any person
in possession who can show no title of earlier date , or at
least bring himself within those provisions and exceptions
of the regulations which would show he was not a wrongful
possessor ; and I do not think an order in council can either
revoke the statutory effect of the receipt, or give a new and
different character to the occupation .
BURNS , J.-The statute 4 & 5 Vic. ch. 100 , sec. 18 ,
enables the vendee of the crown to maintain an action of
ejectment against any wrongful possession of a trespasser
upon such lands as the crown, through his agent, may sell ;
and the provisions of this statute being extended by 12 Vic .
ch . 31 to the clergy lands, and the land in question in this
action having been sold under the provisions of the 3 & 4
Vic. ch . 78 , regulating the disposal of the clergy lands, two
questions present themselves for determination - first wheth
er on the 7th December, 1816 , the date of the sale to
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Mr. Henderson, the defendant was in the wrongful pos
session of the land ; and secondly, if he were, whether the
Executive Council could by order in council cancel the sale
to Mr. Henderson, and authorise a sale to the defendant ;
or whether an order in council could confer a right
upon the defendant to successfully resist the plaintiff's
action.
It is not shewn that the defendant did , or that in fact he
could, claim the provisions of 3 & 4 Vic., ch . 78, as operating
in his favour ; on the contrary, he had no right of preëmption ,
and therefore the land was to be sold to any one who chose
to become the purchaser.

The defendant has no cause of

complaint that he was deceived in any way - his complaint
must lie against himself, that he went upon the land trust
ing to chance in his favour, or that he was negligent of his
own interest. If he had any equitable cause for his claim ,
he was certainly liable to be ejected by the Crown at any
moment ; and in this position , without any expressed desire
on his part to become the purchaser, for anything we see to
contrary, the Crown sold to Mr. Henderson , who appears
not to have known the land was occupied in any way.
Mr. Henderson paid the instalment of his purchase, and
took the agent's receipt ; and from that moment the act of
parliament began to operate in his favour, and conferred
upon him certain privileges. On the facts proved it is im
possible to hold otherwise than that the defendant was a
wrongful possessor of the land at the time of the sale, and
that Mr. Henderson then was by virtue of the act entitled
to the immediate possession ; and if there was nothing else
in the case , there could be no room for argument.
T'he next question is, whether there has occurred anything
since, which displaces the rights Mr. Henderson so ac
quired by virtue of the act of parliament. The defendant
petitioned the Executive Council, in 1849, on the subject, to
be confirmed in the possession of the land, and upon the
report of the Solicitor -General the Council on the 1st August,
1849, authorised that the option of the purchase should be
offered to the defendant, and that if he made the required
payments, then that Mr. Henderson's purchase

money
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should be returned to him . It appears the defendant
availed himself of this ; but Mr. Henderson's money was
not returned to him. No complaint is made against Mr.
Henderson in any way ; but the Council were guided by
the Solicitor -General's report, which says, that the agent's
conduct was most culpable, viewed in its most favourable
light as respects the defendant. After the lessor brought
his ejectment, the council directed by order that the Attor
ney -General should be instructed to defend . Nothing is
said in the order of council about cancelling the sale to
Mr. Henderson ; but it is to be looked upon , if valid in
any way , that a compliance by the defendant, with the terms
that the fact of such compliance virtually cancels the sale
to Mr. Henderson ? Suppose the defendant had never com
plied with the terms, was the sale to Mr. Henderson then
to stand good ? Were the rights which the statute confer
red upon him, subject to be divested upon the defendant
complying with the terms of the order in council ? These
questions suggest themselves upon the idea that the order
in council was intended to confer a new right upon the
defendant not that a right existed which the council only
intended to recognise ; for it is not pretended that the
defendant had any rights which rendered the sale to Mr.
Henderson illegal in any way ; and therefore the order in
council can have, and in fact has, no reference back to any
thing beyond the 7th

December, 1846 , which would or

could prevent the operation of the act of parliament in Mr.
Henderson's favour.

It was recommended, and the order in

council is, that upon the defendant making the required
payments, in case he exercised the option of purchase, Mr.
Henderson's purchase money should be returned to him .
It is clear that the sale then to Mr. Henderson was but
conditionally revoked, and that he became vested with all
the rights conferred by the act of parliament in the mean
time . Whether, since the statute, the Crown can condition
ally or otherwise revoke a sale once made, is not the
question to be decided in this action : that may be con
tested by the crown taking proceedings to dispossess the
vendee under the contract ; but the true question here is
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whether the Crown can clothe an occupant with an autho
rity to resist a right conferred by an act of parliament. The
defendant has claimed before the council an equitable right,
which right the Crown endeavours to sustain by stating
that upon the occupant complying with certain terms a
sale shall be made to him, and that the Attorney General
be instructed to defend the action. Now, if the government
could sell to the defendant after selling to Mr. Henderson,
of course the sale could have equally been made to any
other person ; and I see no reason for arguing that the
second vendee would be clothed with any of the rights con
ferred by the statute—most certainly not as against the first
vendee. Then , in what other situation does the defendant
stand here ? He is the second vendee, because it is said
there are equitable circumstances in his favour.

Can the

crown, if it cannot confer a right upon a second vendee, to
dispossess a first vendee, confer a right to resist an action
which is given by act of parliament ? The order in council
must be reduced to this effect, for it can have no other, as is
seems to me, and then the question is simply this — whether
the crown, notwithstanding the provisions of the act of
parliament, retains a power to authorize an occupant to
resist an action.

If the patent had actually issued at the

payment of the money instead of the receipt, the case
would never have been argued ; and what difference can
there be when the statute says the purchaser may bring his
ejectment as fully and effectually as if the patent deed had
issued on the day of the date of the receipt.
Whatever right the crown may have to avoid the contract
entered into with Mr. Henderson, or to resist the perform
ance and fulfilment of it with him ; it is perfectly clear to
me that to hold that the crown could, either from equitable
circumstances connected with the occupant of the land, or
from the culpable negligence of their officers, in which the
purchaser did not in any way participate, or was necessary
to authorize the resistance of legal or equitable proceedings
by those who at the date of the sale were in wrongful pos
session, would be subversive of the act of parliament.
I think the defendant was a wrongful possessor of the
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lands in question ; and that nothing has occurred since the
purchase by the lessor of the plaintiff which prevents him
from maintaining the action of ejectment against the de
fendant.

Per cur. - Postea to plaintiff.

BROWNE ET AL. V. G. S. BOULTON.
Promissory note -Due diligence in presentment to makers.
The plaintiffs sued on a promissory note made by one Clarke, payable at no par
ticular place, and indorsed by defendant. The note was left at the bank in
Cobourg, where the maker then resided , for collection ; and the clerk who was
to present it being examined , stated that before the note became due he heard
that the makerhad left Cobourg ;that on its becoming due he went to the
house in which Clarke had formerly resided, and found only a woman , who
could give him no information respecting Clarke. He made enquiries of more
than one person who had known Clarke well , but their answers, as to where
Clarke bad gone, were conflicting. Witnesses were called for the defence,
of whom Clarke's partner was one, who stated that no secret was inade of his
intended departure, that his furniture was advertised, and that they could at
any time have given correct information as to his place of residence.
Held , per Cur., that at least application should have been made to the places to
which Clarke was said to have gone, and that due diligence had not been used
to discover his residence ; the question being whether the action against an
indurser would lie without its being shewn that the defendant could not by
using due diligence at some time before action brought, have presented the
note to the maker .
And semble, that the question of diligence is not wholly a question for the jury.
The plaintiffs sued on a promissory note, made 10th
September, 1847 , by Charles Clarke, payable to the order of
the defendant, for 2501. in fifteen months with interest and
indorsed by the defendant to McCuaig & Co. , and by them
to Joseph Pierson, and by him to M. W. & C. Browne, and
by them to the plaintiff's.
The declaration averred in the first count that Clarke
did not pay the said note, “ although the same was duly
presented on the day when it became due, of which the
defendant had notice, & c.”
In the second count the plaintiff averred, that when the
note became due -- namely, 13th December, 1848, -diligent
search and enquiry was made after the said Clarke, in order
that the note might be presented and shewn to him for the
payment thereof, but that he could not on such search and
enquiry be found, nor could his place of abode be discovered ;
nor did he then or at any time before or since pay the said
money, & c. , of all which the defendant had due notice, &c.
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The defendant pleaded — first, denying presentment to
Clarke ; secondly, to the second count, he pleaded that
diligent search and enquiry were not made for and after
the said C. Clarke, as in that count alleged.
The case turned at the trial upon the question whether
due diligence had been used to find C. Clarke, the maker
of the note. In a memorandum endorsed on a copy of
notice, put in at the trial , the clerk of the Commercial Bank

at Cobourg, where the note it seems was lying , stated :
“ The note alluded to ( C. Clarke's , 2501. ) was presented for
;

payment at his residence , but on enquiring if he were in ,
a servant girl said he had removed ; and on my asking her
Previously to my going
where to, she could not tell .

;

there, however , I asked a gentleman , Mr. Goodeve , if he
knew where Mr. C. Clarke had removed to, he said he
understood to Woodstock ; and on asking another, Mr. W.
G. Strong, he said he believed to Chatham . "
This clerk , Mr. Ruthven , was examined on the trial, and
swore that he had lived since June, 1846 , in Cobourg and
knew Charles Clarke well, whose family had usually lived
in Cobourg but that he was often absent ; that this note ,
being left at the bank for collection, he, witness, having
heard a few days before the note fell due that Mr. Clarke
and his family had left the town , went with it to the house
in which he had lived, and that getting no admittance at
the front door he went to the back door, which was opened
by a woman ; and on his enquiring after Charles Clarke
she said he did not live there and that she did not know
him ; that he had moved and she knew nothing about him .
He had the note in his hand , and he said he held it out to
her.
He then went to a Mr. Goodeve, and asked him if he
knew where Clarke was to be found , and he said he
believed Clarke had gone to Woodstock . A Mr. Corrigal
was present, and expressed surprise at hearing that Clarke
had left the town . He then called and enquired of a Mr.
Strong where Clarke had gone, and he said he believed to
Chatham. He thought that he asked Mr. Sydney Smith
the same question , and that he said Clarke had removed
5
9 l.C.Q.B.
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to Brantford or Woodstock-witness could not say which .
All these were persons who, the witness said , knew Charles
Clarke well , and he did not ask any others.
He delivered the notice of dishonour to the defendant the
same afternoon that he took the note to Clarke's former
residence, when the defendant made some remark that the
presentment was not proper. The notice expressed that
the note had been that day presented at Charles Clarke's
residence.
This witness swore, on cross -examination , that he had
exchanged visits with Mr. Charles Clarke, that he had not
seen him for two months, and did not know of his breaking
up housekeeping or of his things being sold by auction :
that he knew his brother Mr. Benjamin Clarke, who resided
in Cobourg at the tiine, only two doors from the bank ; that
he, the witness, had heard casually some days before that
Mr. and Mrs. C. Clarke had left Cobourg, but did not hear
that he had been living at his brother's ; that he knew Mr.
Charles Clarke's sister and a relative of his, Dr. McNab,
who lived in Cobourg ; that he did not expect to find C.
Clarke when he went to his late residence for he knew he
had removed ; that he made no enquiry of the woman as
to who was then living in the house ; that he went to Mr.
Benjamin Clarke's to ask him, but his store was closed ;
that he went to the house, but the door was not answered ;
that he did not go to Mrs. McNab, the sister of Mrs. Charles
Clarke, or to Dr. McNab ; that he did not think of them ;
that he knew a son of Charles Clarke's, employed in D.
Boulton's office, but did not go to him, and that he made
no enquiry of the defendant about C. Clarke before or when
he gave him the notice ; that he applied to Mr. Goodeve
because he was near the bank and knew C. Clarke well.
For the defence, Mr. Benjamin Clarke was called, who
swore that he is brother of C. Clarke, and had long livud
in Cobourg as well as C. Clarke ; that C. Clarke left his
furniture in his late residence till about the middle of
November ; that he had

been living

with the witness

shortly before that ; that no secret was made of his going ;
that his furniture was advertised ; that he had been at
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Woodstock before and taken a house, and that his goods
were directed to Woodstock ; that he was visited by his
friends at the witness's house. The witness swore, that if
he had been asked he could have told at any time where
his brother had gone to ; that he has lived at Woodstock
ever since ; that he went up about 6th December, the last
trip of the steamer ; that his last place of residence in
Cobourg was the house at which Ruthven called ; his cir
cumstances were very bad before he left ; that the house
was unoccupied some time, and that the witness could have
told on 13th December, or for a week before, where Mr.
Charles Clarke had gone to.
Mr. Weller was called, and swore that he had known C.
Clarke for many years ; that he stayed about three weeks
with his brother B. Clarke before he went away ; that he
said he was going to Woodstock , and witness always knew
where he had gone to.
The learned judge ruled that no presentment had been
proved, and that the plaintiffs could therefore not recover on
the first count, which alleged a presentment; but in regard
to the second count, he considered the evidence was suffi
cient to prove due diligence, and he left it with that direc
tion to the jury. It would have been prudent, he said, to
have asked this defendant, the endorser, where Clarke was,
because his answers might have bound him ; but he could
not hold that the clerk was under any necessity to do so,
or that he was bound to enquire of C.

Clarke's relations.

He left it to the jury to say whether, under the circum
stances, the inquiries were pursued far enough.
The defendant's counsel moved for a nonsuit at the con

clusion of the plaintiff's case, and objected to the learned
judge's charge ; contending that as the bank clerk had
heard nearly a week before the note became due that Mr. C.
Clarke had removed, he was bound to have made his in
quiries

earlier ;

and

that if he had done this he could

have presented the note at Woodstock within the proper
time, and at least within some reasonable time.
The defendant, by Vankoughnet, Q. C. , obtained a rule
for a new trial on the law and evidence , and for misdirec
tion .
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Hagarty, Q. C. , shewed cause.

Authorities cited : Story

on Bills, 327 , 346 , 352 ; 3 Kent's Com . 44 ; 1 C. & K. 585 ;
Byles, 152 ; 2 C. & K. 547 ; 2 Str. 1087 ; 3 Campb. 262 ;
Story Pro . Notes, secs. 236, 238 , 241 ; 6 Ea. R. 3 ; 7 Ea. R.
43 ; Co. Litt. 56 b : 1 B. & C. 246 ; 8 B. & C. 391 ; 12 Ea .
R. 433 ; 16 Ea. R. 112.
ROBINSON , C. J. , delivered the judgment of the court.
The learned judge reports that he considered the verdict
to have been given with a view to the second count only ,
and on the ground that the plaintiffs had used due diligence
to find the maker of the note.
We think there is no room for doubt in this case, when
the facts are duly considered .

It is no question for us in

this or any other such case, whether the defendant ought
to waive the legal difficulty and pay the note , whether in
strictness liable or not. We have to determine upon the
single question, whether upon the evidence he is in law
liable ; and we must be governed in this case by the same
principle which must govern us in all others, when the same
question shall be raised under similar circumstances.
The contract of an indorser of a note is, in effect, that if
the maker does not pay the note according to its tenor,
when duly demanded of him , he the indorser will pay it.
He is secondarily liable— the maker is first liable ; and the
holder has no right to call upon the indorser till he has
demanded the note of the maker, and has failed in obtain
ing payment.
The usages of commerce, sanctioned by law, also require
that the holder should present the note to the maker in due
time. And upon the superadded condition of presenting in
due time, questions often arise, as to whether the delay has
been fatal to the right to call on the indorser ; and that will
depend on the special circumstances by which the delay is
endeavoured to be accounted for.
Bateman v. Joseph , (a) cited by Mr. Hagarty on the
argument, was a case of this kind , or rather there the dif
ficulty was only about two or three days delay in giving

(a) 12 Ea. R. 433.
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notice to the indorser, for the presentment had been made
in due time.
But here the plaintiff is seeking to hold the defendant
liable in a case in which he has never yet called upon the
maker of the note at all , and the question is whether that can
be done in any case, without its being shewn that the plaintiff
could not, by using due diligence, have presented the note
to the maker, not on the exact day when it fell due, or
within a week , or a month afterwards, but whether he could
not have presented it before bringing his action against the
indorser ; because if he could have done so, he was bound to
do it, the defendant's undertaking being only to pay in case
the maker when called upon should not pay.

The note in

this case was not made payable in any particular house or
place of business , but was a mere promise in general terms
by Charles Clarke to pay this defendant or order 2501. in
fifteen months; there was therefore no place pointed out at
which the holder might have called with his note, expecting
to have it paid without its being incumbent on him to look
after the maker.
There being no such place of reference given to him , he
was under the necessity of finding the maker if he could,
and presenting the note to him , and until he had done so ,
he could have no right of action against the defendant,
unless indeed he could give such evidence as would war
rant a jury in saying that up to the time of bringing his
action it was impracticable for him, even using all due
diligence , to have found the maker of the note . The
absconding of the maker of the note or his removal from
Upper Canada, would have excused him from presenting it
to the maker , and without that the facts might have been
such as would reasonably account for the note not being
presented till long after it should 1 have been presented in
due course .
But what were the facts here ?

We

were

referred

in the argument to Hine v . Allely (a), where the holder of
an

accepted bill treated it as

dishonoured

( a ) Nev. & Mg. 433.

because he
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had gone to the house of Peter Perry the acceptor and
found it closed, and the court held that it was dishonoured
in other words, that the bill , by being taken to the house
named, had been duly presented ; but there the bill was
drawn upon Perry at No. 6 , Budge Row, and therefore by
his acceptance he engaged to be ready there with funds to
pay it when due , and the court said the bill was dishonoured
as soon as the indorsee went to the house at which it was
made payable, and found it closed. The note in this case was
payable generally, which makes all the difference. Then
holding such a note, the person going to present it, went to
a house in which Clarke had lived , but from which he
knew some days before that he and his family had wholly
removed , and he then asked a stranger who knew nothing
of Clarke if he was there, and received the answer which he
must have known he would receive, that he was not there .
It cannot be held that anything done on that occasion was
a presentment, and it has not been relied upon as such ; but

yet the holder of the bill , after asking one or two personswhom he happened to see, or chose to enquire of — where
Clarke was, and being told that they thought he had re
moved either to Brantford or Woodstock , does not then or
at any future time either follow up his enquiries to ascer
tain where Clarke was, nor apply at Brantford or Woodstock ,
to one of which places he was told he had removed ; but
he seems to have been under the impression that what he
had done would serve under the circumstances as a pre
sentment ; not that it would enable him to prove that he had
inquired diligently , and could not make a presentment.
Accordingly , he goes immediately to the defendant, the
indorser, and delivers him a notice of a presentment as
having been made by him to Clarke on that day ; and though
he was told by the defendant that what he had done was
not sufficient, he appears to have thought his duty was
closed , and that seems to account for his taking afterwards
no steps to gain better information, and for his not acting
upon the information which he had obtained . Probably
an erroneous idea of what was a legal presentment oc
casioned him to rest satisfied with what he had done , and
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made him imagine that after he had given notice to the
indorser there would be no use at all events in inquiring
further.

He knew that Clarke had a brother living within

two doors of the bank, and was acquainted with him ; but
finding him out on the day he gave the notice he never
went back afterwards to ask him whether it was to Brant
ford or Woodstock that his brother had removed, though
he must have supposed that if he had done so he could
have learned at once. Then he knew also Clarke's son and
sister, both living in the same town with him, but made no
enquiry of either of them.

The note fell due in December

1848, an 1 this action was brought in March following.
No attempt was made to prove on the trial that on any
day that intervened the plaintiff might not have learned
without difficulty where Clarke had removed to ; and, for all
that appeared, Clarke might have visited Cobourg more than
once within that period.
The plaintiff should at least have shewn that he had
applied to the place or places to which he was told Charles
Clarke had gone, and should have given such evidence as
might have satisfied the jury that he had been unable to
find him even up to the time of bringing his action . If
Clarke had been a subscribing witness to a deed required to
be proved on a trial, would the kind of evidence given here
have been sufficient to account for not producing him, so
as to let in secondary evidence ? We think clearly not.
It is contended that it was for the jury to say whether
due diligence had been used , and that that question was in
fact submitted to them.
That point however may be stated too generally. Where
it is obvious that nothing like what the law deems dili
gence has been used , the court will direct the jury that the
party has not made out an excuse that can relieve him.
In Beveridge v. Borgis (a) , Lord Ellenborough at once non
suited the plaintiff, because he had not shewn due diligence
to find out the indorser and give notice to him.
And, even treating it purely as a question proper for the

(a) 3 Camp. 262.
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jury, still it should go to them with a proper direction. If
Mr. Ruthven , who took the bill to Clarke's late residence,

5 had done nothing more than ask the woman whom he found
scrubbing there if she knew where Clarke was, and had
relied upon that as a sufficient attempt to find him , surely
the jury could not be held to have arbitrary discretion
to call that due diligence. And I think what was done in
this case fell so far short of what might have been done ,
and of what in reason ought to have been done, that the
case stands on no better ground than if no questions at all
had been asked of any one ; for there was an omission to
apply to the most obvious sources for information ; and
what is even more fatal, there was an omission to make
any use of the information that was obtained . If Mr.
Clarke had been the only party to the note, can we imagine,
from anything proved on the trial, that the payee of the note
would have given up the debt as lost from
trace him ?

an inability to

“ In Co. Lit, it is laid down that reasonable time shall be
adjudged by the discretion of the justices ; and so it is of
reasonable fines, customs, & c. , upon the true state of
the case ; for reasonableness in these cases belongeth to the
knowledge of the law ; it is therefore to be decided by the
justices.

And this being said of time, the like may be said

of things uncertain , which ought to be reasonable ( as in this
case reasonable diligence ); for nothing that is contrary to
reason is consonant to law .”
I refer to Bayley on Bills, ch . 7 , sec. 1 ; Chitty on Bills,
280 , 367, 9th Edn . (a) . The jury, I think, should in this case
have been directed that due diligence had not been used ; for
that it was not shewn that there could have been any diffi
culty in finding out the residence of Clarke before action
brought, or indeed before the note came to maturity. if any
diligence had been used by the holder, who was aware of the
fact of his removal for some days before.
Rule absolute - new trial without costs .

(a) Story on Bills, secs. 327, 346, 352 ; Story on Prom. Notes, secs. 236, 238 , 241.
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PECK ET AL. V. PHIPPON.
Endorsement of note by payee after action brought.
A. was indebted to plaintiffs, and to get time offered them a note with an indor
ser, The plaintiffs agreed to accept one, and A. made a promissory note pay
able to plaintiffs, and procured the defendant to endorse it in blank, and de
livered it so indorsed to plaintiffs. Plaintiffs discounted the note , having in
dorsed it under defendant's indorsement. The note having been dishonoured
plaintiffs took it up ,struck outtheir indorsement, and again indorsed the note
above the defendant's name, adding to their own name “ without recourse ,'
and then sued the defendant.
Held , that though the plaintiffs had not indorsed the note when the defendant
indorsed it, and though their indorsement, making them stand as first indor
sers on the note, was not written on it until after action brought, yet that
such indorsement by plaintiff's was sufficient.
Semble, also, that defendant is estopped from denying that plaintiffs' name was
indorsed when it ought to have been .
Assumpsit by plaintiffs as indorsees against defendant as
indorser of a promissory note for 138l. 8s. 9d. , dated the
15th March, 1850, by one Kerr, in favour of certain persons
designated therein by the name and style of Peck , Bradford
and Richmond, or order, six months after date , payable at
the Branch Bank of Montreal at Belleville, and indorsed
by the payees to defendant, who indorsed to plaintiffs.
Averment of non -payment by the maker on presentment,
and of notice to the defendant. Counts for money paid,
and on an account stated.
Pleas : 1st. That defendant did not endorse.
defendant had not notice of non - payment.

2nd . That

3rd . That the

defendant indorsed for plaintiff's accommodation and with
out value.

4th. That the payees named in the note did

pay the said note when it fell due. 5th . That the payees
named in the note, and who indorsed the same to the
defendant , were and are the plaintiffs, and that the plain
tiffs are the payees of the note and the persons who indorsed
it to the defendant, and are liable to him as such indorsers,
in the event of his paying the note.
Non -assumpsit to the other counts.
Replication takes issue on the 1st and 2nd pleas. De
injuria to the 3rd .
Similiter to the 4th . To the 5th -- that Kerr before making
the note was indebted to the plaintiffs, and it was agreed
between them that in consideration that Kerr would procure
defendant to endorse and become surety as indorser to the
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plaintiffs, that plaintiffs would give time till such note fell

..

due to Kerr : that Kerr thereupon made the note , and that
defendant, for the accommodation of Kerr, indorsed it to
plaintiffs, with the intent of thereby becoming surety as in
dorser to the plaintiffs : that Kerr then delivered the note to
plaintiffs, who gave time to Kerr for the payment of the
debt and that no part thereof has been paid .
Similiter to the last plea.
Rejoinder takes issue on the replication to the 3rd plea .
The replication to the 5th traverses the agreement stated
between Kerr and the plaintiffs, and that defendant in
dorsed the note with the intention of becoming surety to the
plaintiffs.
At the trial , before McLean, J. , at the last spring assizes
at Belleville, it was proved that the note lay at the Branch
Bank of Montreal at Belleville for payment, and was pro
tested for non -payment, and notice was duly given to the
defendant. At the time it fell due and was protested the
defendant's name was on it apparently as first indorser,
and under his name was written
Pay Q. Macnider,
cashier, or bearer.

Peck , Bradford &

Richmond.”

When

produced at the trial this latter indorsement had been struck
out with a pen, as had also the words which were written
between “ cashier ” and “Peck, Bradford & Richmond," —
namely, “ or bearer, without recourse to us .” But when pro
66
Peck ,
duced there was written above defendant's name
Bradford & Richmond , without recourse ."

A witness was

called , who substantially proved the facts stated in the 4th
plea, and that when plaintiffs got the note from Kerr it
was indorsed by defendant, and they afterwards indorsed
their names on it without recourse .
It was objected by the defendant that this evidence did

not prove that the plaintiffs indorsed the note to the defen
dant, and that when the note fell due defendant was not
liable as indorser for want of a previous indorser to him :
and the objection was reserved for the consideration of the
court.
Kerr for the defence, proved that one of the plaintiffs of
fered him six months' time to pay them if he would get an
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indorser ; that he took this note to defendant, who at first
objected to endorse it, but Kerr told him that if he did
indorse he would not be liable , as in case of his being called
upon he could turn round upon the plaintiffs, who must
be prior indorsers. Defendant knew that plaintiffs were to
get the note, and Kerr told him he owed them that amount,
and his indorsement would get Kerr six months' time from
the plaintiffs. Defendant then did indorse it ; and Kerr
handed it to the plaintiffs.
The jury found for the plaintiffs, subject to the opinion of
the court on the point reserved.
Benson moved for leave to enter a nonsuit, or for a new
trial, on the ground that the verdict was contrary to law
and evidence. Walbridge shewed cause-citing + T. R. 470 ;
16 M. & W. 584, 834 ; 12 Jur. 1050 ; 6 C. B. 486 ; 14 Jur.

;

851. Benson contra, cited 1 T. R. 167 ; 3 U. C. Reports,
290 ; Byles on Bills, 107.
ROBINSON, C.J.—The only question really is, whether the
indorsements by these plaintiffs, which now stands in its
proper place in the note , cannot avail them , because it was
not written there until after the action brought. The action
would otherwise lie, by reason of what is alleged in the re
plication and was proved on the trial, for it places this case
within the decision in Wilders v. Stephens, (a) and distin
guishes it from the case of McKay v. Doty, ( b) which was
before us this term . I mean , that the objection that the plain
tiffs, being the persons who indorsed to the defendant, can
not sue him upon the note being indorsed back to them , is
met by the facts stated in the replication, and in that respect
there is no difficulty.
Upon the other objection — that the indorsement by Peck
& Co. to the defendant was not proved so as to support
the plaintiff's title to sue on the note as indorsed by the
defendant, because there was no such indorsement on the
note when the defendant put his name on it—no case that
we have hitherto had before us presented such a question ,
though we have had cases where the point was whether a
(a) 15 M. & W. 208. (8) This case being similar in every respect to Bishop v.
Hayward, 4 T. K. 470, it has been thought unnecessary to report it.
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subsequent indorsee of a note payable to A. B. or order
had any remedy upon it, where the payee A. B. had never
indorsed it. The question is, whether, as the delivery or
transfer of the note for value is the substance, and the
indorsement only the form , the name may not be written
at any time --we think it may be. The defendant in this
case, it is clear , indorsed this note expressly in order to
make it a satisfactory note to Peck & Co. , the payees, the
note being made to them , by Kerr their debtor, which is the
natural order of the transaction . To make the defendant's
indorsement available to them , it is necessary in point of
form as they are the payees, that their indorsement should
precede his.

He must be supposed to have known this.

And as a person knowingly indorsing a note in blank is
estopped from saying that it was not a perfect note when
he signed it, we think on the same principle this defen
dant is estopped from denying that Peck & Co's. name
was put on when it ought to have been , in order to make
his indorsement effectual. If Peck & Co's. indorsement
had never been put on , the case would have been very
different.
DRAPER, J. - Wilders v. Stevens ( a) shews that a prior
indorser may sue a subsequent indorser where the latter
indorser, under the circumstances, would have no recourse
against such indorser.

Morris v. Walker (6) is very like the principal case .
The declaration was on a promissory note , payable to the
order of 0. M., indorsed by O. M. to defendant and by
defendant to plaintiff. Plea : that O. M. , in the declaration
mentioned as the payee of the note, and as the indorser
thereof to defendant, is the same person as the plaintiff.
Replication --that the maker of the note was indebted to the
plaintiff: that it was agreed between the maker and the plain
tiff that the maker should give the plaintiff a promissory
note, whereby he should promise to pay to the order of the
plaintiff,& c.; and that plaintiff should give time to the maker
until such note fell due, provided that maker would procure
defendant to indorse the note to plaintiff for and on account
(a) 15 M. &. W. 208 .

(6) 14 Jur. 851.
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of, and to secure payment of the debt due from the maker
to plaintiff, and by the way of guarantee to plaintiff for
such payment ; of all which defendant had notice, and agreed
Demurrer — that replication
thereto and thereupon , &c.
was a departure from declaration .
The court agreed with the decision in Smith v. Marsack
(a) , that the replication was no departure. Lord Campbell
says: “ It was recognized in Bishop v. Hayward (6) , that the
present right of action might exist. It appears from Britten v.
Webb (c) , that a special declaration founded partly on an
agreement and partly on the custom of merchants, where the
facts were similar to the present, could not be maintained .
It follows that the declaration in the present form is right,
and that the plaintiff may leave unanswered the endorse
ment by himself to the defendant until the defendant has
brought it forward as a defence , and the answer thereto by
the replication is no more a departure from the declaration
than it would have been if contained therein. The repli
cation is in no respects inconsistent with the declaration .
It explains and fortifies the declaration, without setting out
any new cause of action . ”
The direct authority of Bishop v. Hayward for the
position that the plaintiff must not declare so as to disclose
that he is indorser to the party whom he makes defendant
by reason of his re-endorsing to himself (the plaintiff ),
remains unimpeached.
Lord Campbell, however, only
cited it in Morris v. Walker for the sake of the excep
tion to the universality of its application contained in
Lord Kenyon's words—“ I do not say but that there may be
circumstances which ,

if

disclosed

on the record, might

entitle the plaintiff to recover against the defendant on this
note .”

And , “ I admit that cases might happen in which

the plaintiff might have stated that he was substantially
entitled to recover on this note-e. g. that his own name
was originally used for form only , and that it was under
stood by all the parties to the instrument that the note ,
though nominally made payable to the plaintiff, was sub
stantially to be paid to the defendant : but if such were

(a) 6 C. B. 486.

(6) 4 T. R. 470.

(c) 12 B. & C. 483.
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the case, the note should be declared on according to its
legal import.”

In Britten v. Webb, an attempt was made

to prove certain circumstances sufficient to entitle the plain
tiff to recover .
But it failed ; the court upholding the
authority of Bishop v. Hayward, as determining that no
action was maintainable on the bill, “ because that would
produce circuity of action .”

The modern cases however,

establish that if the plaintiff avoids shewing himself to be
payee and first endorser, and compels the defendant to set
forth that fact, and to rely on the circuity of action which
such a state of things establishes, and which would have
been fatal to the plaintiff had his declaration stated the
precise truth in that particular, the replication may disclose
the “ special circumstances ” which entitled the plaintiff to
recover, by showing that in truth no such circuity of action
can exist, because by a special agreement, notwithstanding
the form of the note or bill , the plaintiff never was to be
liable to the defendant by endorsing the bill to him ; but
that defendant was by his re -endorsement to become liable
to plaintiff. And this decision renders it unnecessary for
any pleader to try his skill in framing a declaration which
would not be bad on the authority of Bishop v. Hayward ,
as involving a circuity of action ; or on the authority of
Britten v. Webb, as disclosing a special contract void as
against defendant, for want of a sufficient consideration
moving from plaintiff to defendant, to induce him to endorse
the bill.
BURNS, J. , concurred .

Per Cur. —Rule discharged.

MONTREAL MINING COMPANY v. CUTHBERTSON .
Foreign judgment— Plending -- Want of process— Montreal Mining Company Liability for calls-Penalty for not payiny.
The first count of thc declaration was on a judgment of the Superior Court of
Montreal.
Defendant pleaded that he was not al any time served with any process issuing out
of the : aid court, at the suit of the plaintiffs, for the causes of action for which
the said judgment was obtained ; nor had he at any time notice of any such
process : nor did he appear in the said court to answer the said plaintiffs :
Helit bad on demurrer, ivasmuch that thepleading did not snew that the pro
ceedings were so conducted as to deprive the defendant of the opportunity of
defending himself.
The second
count was for calls on certain shares in the stock of the said company .
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Plea - that defendant was not at the time of action brought, nor is he, the holder
of the said shares or any of them : Held , bad on demurrer, inasmuch as it
assumed that if a person ceased to be a stockholder after the call was made
he would no longer be liable ; whereas the provision in the statute 10 & 11
Vic. ch. 68, sec . 13, is expressly otherwise.
Assumpsit—1st count on a judgment obtained by plain
tiffs against defendant in the Superior Court of Montreal,
by reason of the non -performance by defendant of certain
promises, and for a penalty and for costs, & c.
2nd count, for calls on certain shares in the stock of the
said company
Second plea to 1st count—that though the said judgment
was in fact obtained by the plaintiffs against the defendant,
he the defendant was not at any time served with any
process issuing out of the said Superior Court of Montreal ,
at the suit of the said plaintiffs, for the causes of action
upon which the said judgment was obtained as aforesaid ,
nor had he at any time notice of any such process ; nor did
he, the defendant, at any time appear in the said court to
answer the plaintiffs in the said action on which the said
judgment was so obtained .
Demurrer to 2nd plea - assigning for cause that it is not
alleged in the said second plea that the judgment men
tioned in the said Ist count was irregularly obtained or was
irregular or void ; that it is not denied that the said judg
ment is still in full force and effect ; that all the facts in the
said plea alleged may be correct, and yet the said judgment
be regular, &c .
Demurrer to third plea - assigning for causes that the
said 3rd plea puts in issue an immaterial allegation in the
second count of the plaintiff's declaration—to wit, that the
defendant was the holder of the said shares at the time of
the commencement of the said suit-- whereas, if the defen
dant were the holder of the said shares at the time when
the said calls were so made, he is liable therefor ; and in
that the said third plea is no answer to the 3rd count of the
declaration , and contains an immaterial issue, &c.

Prince, for the demurrer, referred to Becquet v . McCar
thy (a ) and Douglas v.

Forrest

( a) 2 B. & Ad . 951.

(b) , as supporting the

(6) 4 Bing. 686.
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demurrer to the second plea ; and the statute 10 & 11 Vic .
ch . 68, sec. 13 , as sustaining the demurrer to third plea.
J. Wilson, contra , cited Fergusson v . Mahon (a) ,

and

objected to the declaration on the ground that the style of
the foreign court was not set forth .
ROBINSON , C. J.-The pleas demurred to are both bad , I
think .
The second plea, although it does not conform to a pre
cedent to be found in Mr. Chitty's work has been adjudged
bad in several recent cases, because it assumes that if the
defendant was not served with process, and had no notice
of process , and did not appear, it must necessarily follow
that the judgment was rendered against him

contrary to

natural justice—as being rendered against a man who had
no opportunity of being heard and no means of defending
himself ; but the inference that the defendant had no oppor
tunity of defence does not follow from what is stated in the
plea, since he may have had notice of the proceeding
that is, of the action going on , and all the notice that he
could have required, and that the nature of the case gave
him any reason to expect or any motive for desiring.
He may have accepted declaration without process, or
the proceeding in this foreign court may not be commenced ,
as in ours, by any writ. The defendant should have denied
notice or knowledge of the proceeding. In Cowan et al .
v. Braidwood (6) and Reynolds et al. v. Denton (c) , there
are express decisions shewing this plea to be insufficient.
The 3rd plea is also bad ; for it assumes that if a person

ceases to be a stockholder after the call has been made
upon him, he can no longer be sued upon the call ; but the
statute is expressly otherwise, though in one part of the
13th clause there is an inaccuracy of expression which is
remedied in a subsequent part of the clause.
The language of the clause clearly shews that it will be
sufficient if the person sued shall be shewn to have been a
shareholder at the time of the call, and it would be unrea
sonable if it were otherwise.

(a) 11 Ad. & E. 179.

( 6) 1 M. & Gr. 882 ; 2 Scott, N. R. 138 .
(c) 3 C. B. 187.
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The defendant took some exception to the plaintiffs’
declaration , though I find no note made on the demurrer
book of his exceptions. We do not however find any sub
stantial defect in the declaration.
It was very informal , no doubt, not to mention the style
ofthe foreign court in which the judgment was obtained ;
but any exception on that ground is cured by the defen
dant's pleas, for he clearly recognizes

the judgment to

which the plaintiffs refer, and objects only to the manner
in which it was obtained.

Whatever doubt there may be about the right to recover
a penalty of ten per cent. for not paying the call (which
depends on the right of the corporation te make such a
by - law ) , that, as was remarked by the plaintiffs' counsel ,
only goes to a part of the cause of action for which the
plaintiffs are suing, and could not therefore entitle the
defendant to judgment on demurrer, notwithstanding his
pleas are bad.
If the case were otherwise in this respect, we should have
had to consider whether we could properly, under the cir
cumstances, examine into the particulars of the judgment
upon the merits ; but, as it is, there is no reason why we
should go into that question..
DRAPER, J.-In Reynolds v. Fenton (a ) a similar plea to
the 2nd was held bad.
Tindal, C. J. , says, it does not .
shew substantially that the defendant

“ had no means of

being present in the Belgian court whilst the proceedings
were going on against him therein .”
And Maule , J. , dis
tinguishes Ferguson v . Mahon , which was in debt on a
judgment in the Common Pleas in Ireland , by saying,
“ The court there could take judicial notice that the law
of Ireland is the same

with the law of this country with

regard to the commencement of this suit by process ; ”
but how do we know what is the mode of commencing a
suit in Lower Canada ?
The 3rd plea is obviously bad ; for it does not deny that
the defendant was the holder when the calls were made ,

(a) 3 C B. 187.
6

9 U.C.Q.B.
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and his making a transfer afterwards would not discharge
him from liability for such calls. The 13th section expressly
provides that in order to maintain any such action it sball
be sufficient to prove by one witness that the defendant, at
the time of making such call, was a shareholder, &c.
I do not at present think the plaintiffs had any right to

make a by-law such as is stated in the judgment in the
first count, imposing a penalty of ten per cent. for not pay
ing calls when due. It is very easy to perceive that this is
indirectly enabling the plaintiffs to recover sixteen per cent.
on the amount of calls for the first year ; and the language
of the act, while enabling the plaintiffs to forfeit shares,
does not say a word about imposing penalties.
But this is
no ground for holding the declaration bad , or for discharg
ing the defendants from the whole demand.
BURNS, J., concurred .
Per Cur. - Judgment for the plaintiffs.

DOE DEM. CONNORS V. ROE.
Judgmen : rgainst casual ejector — No placita or continuances entered on the roll.
The judge in chambers having made an order to set aside the judgment which
hail been entered up against the casual ejector, for irregularity, the judg.
ment roll having no placita or continuances entered in it :
Held, that judgment should not have Leen set aside for want of them , and
order rescinded .
Mr.

Patterson obtained rule nisi, to rescind an order

made by Mr. Justice Sullivan on the 26th March last,

set

ting aside the judgment entered against the casual ejector,
for irregularity.
Mr. Vankoughnet shewed cause.
The judge's summons on which the above order was
made was granted the 12th March , 1851 .
It was to
shew cause why the judgment and all subsequent

proceed

ings should not be set aside and James Weekes, who was
tenant in possession of the premises, and had been dispos
sessed under the said judgment, be restored to possession ,
and allowed to appear and plead, on the ground that the
judgment was signed against good faith, and that it was also
irregular, the judgment roll being improperly made up,
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having no placita or continuances entered on it, and being
entitled as of Hilary Term , 12 Vic. , and judgment not signed
till Trinity, 14 Vic.
On this summons Mr. Justice Sullivan made an order
that the judgment against the casual ejector and all pro
ceedings upon it be set aside, and Weekes be restored to
possession , without costs, on condition that no action be
brought for the dispossession .
It was stated that Mr. Justice Sullivan made this order
on the decision being cited to him which was made in this
court in Doe dem. Burnham v. Simmons (a) .
ROBINSON, C. J. , delivered the judgment of the court.
All that is in question is whether the judgment was
rightly set aside for irregularity. It appears only to have
been set aside on that ground ; and the affidavits seem suf
ficiently to repel the charge of proceeding against good
faith .
The affidavit, to support the objection of irregularity ,
states that the judgment roll is headed or dated of Hilary
Tesm 12 Vic.; and that judgment was signed against the
casual ejector on the 16th October, 1850 , without any placita
or continuances entered on the said roll .
We think there was an inadvertence in applying the
decision made by this court in Doe dem. Burnhain v.
Simmons to the case which was before the learned judge
in chambers ; for in the former case, what the court had to
determine was whether the trial was regular which took
place upon a nisi prius record, wanting those entries of
placita and jurata , which formed an indispensable part of
every nisi prius record before the making the 40th rule of
court, Hilary 13 Vic. , and which it is expressly provided by
the 45th rule of the same terın are not to be considered as
dispensed with under the 40th rule in actions of ejectment,
but that in such actions the proceedings shall continue as
heretofore,
So far therefore as the nisi prius record would have been
irregular in any action before that rule, for want of any
(a 7 U. C. R 598.
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placita or jurata, it must still continue to be irregular in
actions of ejeetment. But the question in this case was a
different one : the want of continuances after judgment,
when not cured by the statutes of jeofail, would still be
allowed to be made at any time - Humble v . Bland ( a ) ;
Doe Mears v. Dolman et al . (b) ; Sir W. W. Wynne v. Mid
dleton (c) ; Rex . v. Ponsonby (d — and we think that judg
ment should not have been set aside for want of them .

ATTORNEY -GENERAL V. STANLEY ET AL.
Information for Intrusion- Effect of the plea of “ Not Guilty .”—
21 Jac. I. ch . 14.
66
Information for intrusion - Plea " not gnilty," with the words per stat." in
the margin . The crown gave evidence of their title commencing within
twenty years before the information brought, but gave no further proof of the
trespass and intrusion , and the defendants gave no evidence . Held per Cur.
that a general verdict could not be entered for the crown,
Semble - that the crown was entitled to a writ of amoreas manus.
The Attorney General, for the Queen , filed an informa
tion on the 3rd February 1851 , stating that certain lands,
tenements and hereditaments on Stanley - street, late March
street, in the city of Toronto, on the 1st February, 1851 , and
long before and afterwards, were in the hands and posses
sion of the Queen of right, as appears by record, and that
these defendants, with force and arms, & c. , intruded upon
the possession of the Queen, and have taken and yet take
the profits to their own use , and have that trespass yet con
tinued , in contempt of the Queen, & c. , and prays process of
law against them to make them answer to the Queen for
the trespass.
On the 25th February, 1851 , defendant Malkimes, by his
attorney, pleaded that he was not guilty of the trespass and
intrusion on any part thereof, &c.
On the 29th March , 1851 , the other defendants, by their
attorney, pleaded not guilty in the same terms, and both
these pleas were marked in margin of the N. P. record " by
statute.”
On the 14th April , 1851 , the Attorney Generaljoined issue
( a) 6 T. R. 255.

(6) 7 T. R. 618. (c) 1 Wilson 125. (a) i Wilson 303 ; 32 H
8, ch. 30 ; 4 & 5 Anne, ch, 16, sec- 2,
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on the above pleas, and an award of ven . fac. was entered
on the record to try the said issues .
At the assizes in May, 1851 , the Attorney General put in
an inquisition upon a commission of escheat, whereby it
was found by a jury, on 9th December, 1850 , that one
Taylor Rayland had been seized of this property ; that he
died seized on the 1st January, 1815 , without heirs and
without having made any disposition of it by will. No
other evidence ef any kind or for any other purpose was
given or offered .
The jury gave their verdict for the crown.
Halliman obtained a rule nisi to enter a verdict for
defendants.
Gamble shewed cause. He objected, the rule should have

been

entitled

• The Queen against

Stanley ” —not

the

Attorney General ; that he was under no necessity to do
more than prove the title of the crown to the possession ;
and that the inquisition and return shewed that Taylor
Rayland had died seized in 1845 without heirs ; that con
sequently the
claimed ,

Crown

or

those

under whom the crown

were proved to be in possession within twenty

years, and that nothing more was necessary to be proved
to entitle the crown to a verdict (a) .
Skelton and Halliman, contra , argued , that the general
issue per statute put in issue the fact of the defendants'
intrusion, and the title of the crown also ; and as to this
latter, that it was not enough to produce the inquisition and
return , but that the facts stated therein as constituting the
title of the crown should have been proved , as the plea per
stat. put them as much in issue as it did the general alle
gation of title contined in the information ; but that, at all
events, admitting that the inquisition and return were suffi
cient evidence of title, it was necessary to prove that the
defendants were intending trespassers on the crown , and
for want of this proof the verdict was wrong. The entitling
of R. N. was correct (6) .
a ) Attorney General v. Sir J. St. Aubyns et. al. , Wight, 196 ; Attorney Gen
eral v. Hallett, 1 Exch . 219.
(6) Case of Alton Woods, 1 Rep. 40, b ; Port :r's cas ., 1 Rep. 16, b.
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ROBINSON, C. J. -An information of intrusion is in fact

an action of trespass at the suit of the crown , not brought
to gain possession or establish title, except incidentally.
The judgment is not in the nature of a seizin or posses

sion, but only that the defendant be convicted and com
mitted for the fine ; and it includes judgment for any
damages that may have been given for the trespass, and
includes also an amoveas manus — that is, upon the judg
ment for the intrusion , an injunction issues for the posses
sion against the defendants and all claiming under them .
Before there can be judgment for the intrusion in this
case the issue must be disposed of.
The only issue is ,
“ not guilty.”

It is insisted that, after the jury were sworn

to try the truth of that issue, the crown , without offering
any evidence of an intrusion , was entitled to a verdict of
guilty - for that the plea of “not guilty,” as it stands upon
the record , amounts to a confession that the defendants are
guilty.
If it does , it must be entirely because the words “ by
statute ” stand in the margin of the plea on the record.
Whether we are to assume or not that the defendants by
those words refer to stat. 21 Jac. I, ch . 14. , is the question .
I suppose they did , for I know of no other that can affect
the right of pleading.
But that statute reqnires no such marginal note, nor
authorises it, nor gives any effect to it, nor says anything
about it. I look on the plea just as I should if it were not
there. It is neither better nor worse with it, and those
words in the margin neither affect the question of what
evidence the crown may or must offer, nor what may or
must come from the defendant.
The crown proved no intrusion, but only gave evidence
of a title commencing in 1845 , and the defendants gave no
evidence. If the crown had shewn their title to have com
menced in 1820, I think the effect would have been just the
same, as regarded the verrlict to be given on the plea of not
guilty.

If the Attorney General had shewn a title

com

mencing in 1820, and an intrusion by the defendants in
1850, there should have been a verdict of guilty against the
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defendants, and for any damage proved.
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If he had shewn

a title commencing in 1850 and intrusion just afterwards,
the consequences would have been the same.
And the stat . 21. Jac. I. ch . 14, could have no operation
till the defendants shewed the crown to have been dispos
sessed for twenty years, and then they would have shewn
their right, in consequence of that, to remain in possession
till the crown proved title, though they, the defendants, had
set out no title on record .
Before that statute, the moment a defendant pleaded not
guilty merely, setting out no title in himself, the king, as
his title appeared of reeord, could have his writ of amoveas
manus, but of course no judgment " quod capiatur pro fine,"
nor any damages, till he had proved an intrusion which was
denied .
The questian before us is not whether an amoveas manus
can go , but whether a general verdict can be entered for
the crown on the plea of not guilty without any evidence
of intrusion, the defendant having done nothing and said
nothing, but put on record a plea denying the intrusion,
which we see is marked " by statute " in the margin of the
record .
The only intent and effect of 21 Jac. I ch . 14, is to enable
the defendant, when he has shewn dispossession of the crown
for more than twenty years , to keep possession (when he is
in possessiun) till the king has proved his title.

It gives no

double plea , it gives that protection under the plea of not
guilty which the crown had not before. The question
raised here is one of mere form when no costs follow a ver
dict and judgment against the defendant.

If costs did fol

low, it would be one of substance, but principles by which
the disposal of the case on the record must be governed would
still be the same. At present I do not see but that the
crown is entitled to an amoveas manus on the general issue,
as before the statute, because the defendants have proved
nothing to bring them within the statute ; but I do not see
that a verdict can be entered against the defendants on the
plea till an intrusion is shown .
The effect of the statute I take to be, that the defendant
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may more safely plead the general issue—that is, denying
the trespass— when the crown has been twenty years out of
possession, without fear of an amoveas manus going till
the crown has shewn title, and this whether the defendant
has intruded or not ! but I do not see that it affects the
consequence of a general issue as a plea, as regards the fact
of trespass, and the necessity of proving it, at least till the
defendant gives evidence of dispossession of the crown , and
thereby may be taken to declare, perhaps, that the does not
disclaim having any connection with the title or possession,
as he was understood to do before the statute when he
pleaded “ not guilty .”
Whether the crown can have an amoveas manus, and
when , is a different question from whether the crown can be
said to be entitled to a verdict on a plea of “ not guilty ” to
the intrusion .
If the effect of the statute can be to save the defendant
from the danger of an amoveas manus going before the trial,
and consequently before he has shewn anything as to the
dispossession of the

crown, which would bring his case

within it, I think at least his plea should , in the body of it,
have shewn that it was a plea pleaded under the stat. 21
Jac. I. ch . 14 ; I do not see how we can say that it gives
any advantage to hiin on the one hand, or dispenses with
the necessity of any proof on the other hand , merely because
we see a marginal note in the record made up by the crown
officer.
In what manner parliament may have meant the defen
dant to avail himself of the protection intended to be afforded
him by the 21 Jac. I. ch . 14, is not clear, either in the
statute itself or in what can be met with in the books upon
information and intrusion ; whether, if he desires to show ,
as a case under the statute, that the crown has been dis
possessed for more than twenty years, in order that an
amoveas manus may not issue before the title has been
tried , he should, in the body of his plea of not guilty, state
that he pleads it under the statute averring the fact of
dispossession, or might move to stay amoveas manus, or
might plead in bar of such writ at the same time that he
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pleads the general issue, seems doubtful.
double plea to the alleged trespass.
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That would be no

However this may be, I am of opinion that the Crown
did not shew a right to recover on the only issue raised, or
by reason of any matter shewn .
DRAPER , J. - Wightwick , 196 , and Plowden, 337 , 561 ,
shew that the information for intrusion is but a personal
suit and in effect nothing more than trespass, though defen
dant may be amoved by a writ - Finch 241 .
The statute 21 Jac . I. , ch. 14 , enacts , that " whensoever
the king, and such from or under whom

the king claimeth ,

and all others claiming under the same title under which
the king claimetl , shall have been out of possession by the
space of twenty years , or shall not have taken the profits of
any lands, tenements or hereditaments, within the space of
twenty years before any information of intrusion brought
or to be brought to recover the same, in every such case the

defendant may plead the general issue, if he so think fit,
and shall not be pressed to plead specially, and in such
cases the defendant shall retain the possession he had at the
time of such information exhibited until the title be tried ,
found or adjudged for the king.”
As a general rule, in an information of intrusion into
crown lands , a defendant eannot simply deny the title of
the crown, but must especially shew his own title ( a ) on
which he relies, against that of the crown as stated on the
record . And ( per Parke B. in Attorney General v. Hallett)
on such an information a defendant is supposed to be in
possession of the lands claimed by the crown, and he must
maintain his possession and shew it to be legal. If not
guilty or non intrusit generally be pleaded, nothing but the
fact of intrusion is in issue, and the defendant in possession
may be immediately evicted . Here the plea is not guilty
per statute - invoking the aid of the statute of James — thus
putting the crown on proof of title and possession within
twenty years, without disclosing by what title the defendant
claims the possession against the crown, and thus depriving
the crown of the right of traversing the title alleged by the
(a) 4 Inst. 116 ; Leigh v . Hudson, 2 Dy. 238 , b.
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plea, instead of maintaining the information and the title
by matter of record therein alleged (a). It seems to me
that such a plea admits the defendants to be in possession ,
and that the only question is whether enough has been
shewn to entitle the crown to a verdict on the title, the plea
per statute being in the nature of a traverse of the title of
the crown .
The information states that certain lands, tenements and
hereditaments situate on Stanley Street, late March Street ,
in the City of Toronto, on the 4th February , 1851 , and long
before aud always after were in the hands and possession
of our Lady the Queen jure coronæ , and of right ought to
be, as appears of record, and that defendants intrude. The
defendants plead not guilty per statute .
crown .

Verdict for the

There is also a formal objection to the making up the re
cord, which is done according to the rule of Hilary, 1850.
See Attorney General v. Parsons (b).
If the defendants' plea is to be considered as putting the
intrusion in issue-- the case not being within the statute ,
because Taylor Ragland, through whom the title of the
crown accrues, died in possession in 1815 --then , without
trying that issue, the crown is entitled immediately to evict
the defendants in possession, and need not proceed for
damages for the trespass. And , if the plea is to be con
sidered as under the statute , then it amounts to a claim to
hold the possession until the title is tried , found and adjudged
for the king, because it amounts to an assertion that neither
the crown nor those claiming under the same title have
been in possession within twenty years ; but the moment
the injunction taken on the commission of escheat was
put in , that defence failed . The crown's title of record was
established and the possession within twenty years , which
I take were the matters put in issue by the plea under the
statute, and not that defendants were in possession, which
it seems to me the plea so pleaded admits when it involves
(a) Rex. v. Bishop of Worcester, Vaughan 53, 62 ; Rex . v. Jervice et al. in
Quare Impt, Sir T. Jones 8 ; Keilew 175, a pl. 7 ; Keilew 192, pl . 3.
(0) 2 M. & W. 23.
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the claim to retain possession until the title of the crown is
proved. So that in either view of the case the crown is
entitled to evict the defendants, if in possession ; and even
if the plea as pleaded is a traverse of the intrusion and of
the crown title, the moment the latter is proved the defen
dants should, if in posession, be evicted , and the crown
need not, as it appears to me, proceed for damages for the
trespass.
BURNS , J. concurred .

Per Cur . — Judgment against the crown on issue raised .

DOE DEM . MCGILL V. LANGTON .
By -law imposing tax on wild lands - Sale of land for arrear of such taxes4 & 5 Vic. ch . 10.
The Municipal Council of the district of Colborne passed a by-law imposing a
tax per acre on unoccupied or wild lands, for the purpose of improving the
roads and bridges and liquidating the debt of the district . Held , that the by
law was bad , inasmuch as the council had no power to impose a tax for
repairing theroads and bridges generally, nor to contine suchtax to unoccu
pied lands only, nor to impose a tax of so much per acre, instead of an assess
ment of so much in the pound on the assessed value, and the land having
been sold for arrears of such taxes in addition to arrears which had accrued
under the statute ; Held , that the sale was nevertheless void , and that the
Sheriff's deed was inoperative and conveyed no title.
Quære, whether the district council could direct land to be sold for payment of
taxes, imposed not by the provincial statute but by their by-law ?
Ejectment for lot 10 in the 1st concession , township of
Belmont, county of Peterborough .
Demise laid the 1st of January 1851 .
Plea and consent rule by present defendant.
Lease, entry and ouster confessed.
It was admitted that the lot in question was sold for
arrears of taxes by the sheriff of the county of Peterborough,
(then the district of Colborne) on 3rd October, 1849 , and that
the defendant became the purchaser at such sale, and is
now possessed thereof as vendee of the sheriff : that long
before and at that time the lessor of the plaintiff was seized
of said lot in fee, and if not barred by said sale, is still the
lawful owner : that said lot was always, up , to and at the
time of the sale unoccupied , and up to the time of sale
there was no sufficient distress thereon : that said lessor
resided out of the district ; and that the lot was a surveyed
lot, and returned as unoccupied by the treasurer of the
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district : that on the 11th November, 1842 , the Municipal
Council of the district of Colborne, passed a by -law in the
following words :
“ A by-law to make provision for levying rates and as
sessments on lands and other ratable property throughout
the district of Colborne.

Passed November 11th , 1842.
“ Be it therefore enacted by the Municipal Council of the
districă of Colborne, in council assembled :
“ 1. That for the purpose of raising a sufficient sum of
money to meet the expenses of this district, the sum of one
penny per pcre be assessed and levied on lands within this
said district, in lieu of the taxes heretofore imposed by law.
“ 2. That for the like purpose (in lieu of the present
rate of assessment imposed by law) the sum of two pence
in the pound be assessed and levied on all ratable property

(except lands) in this district, according to the rates now
established by law.
“ 3. That the said rates be levied and collected by the
collectors of the townships, and paid over to the treasurer
of the district, as is by law required.
(
“ 4. That for the purpose of improving the roads and
bridges , and liquidating the debt of the district, there be
raised and levied on all lands unoccupied and not included
in the assessment roll in lieu of the present wild land tax,
the sum of one penny per acre, which said sum of one
penny per acre, with any increased rate as is hereafter
provided, shall be equally proportioned towards the erection ,
maintaining or keeping in repair any new or existing road
or bridge in the township in which such sum has been
raised, and the liquidation of said debt of the district.

5. That when the rates and assessments upon any piece
or parcel of land shall be suffered to remain in arrear and
unpaid for the space of two years, the rate and assessment
shall be increased to one penny halfpenny per acre for
each and every year the said rate and assessment shall re
main unpaid .
6. That the rates and assessments hereinbefore directed ,
be levied in the manner now prescribed by law .
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7. That the sum to be raised in any one year during the
continuance of this by -law , shall be limited to 4,0001.; and
that in case the said rates assessed within the district shall
in any year exceed the sum of 4,0001., then and in such
case the said rates shall be apportioned and assessed equally
upon all the said property, and reduced accordingly .
8. That this by - law shall commence and take effect on
and from the 1st day of January 1843 .
G. A. HILL ,
(Signed)
Warden .
The lot in question was sold for taxes claimed to be due
from and after 1st July, 1840 , to 1st July, 1848 .
The taxes from 1st July, 1840, to 1st January, 1843, were
imposed by the Quarter Sessions, under 59 Geo. III . ch . 7 ;
after the rate of one- fifth of a penny per acre, together with
one-eighth of a penny per acre under 59 Geo. III. ch . 8.
The above by-law professed to come into effect on and
upon the 1st January, 1843.
Under this by-law one penny was imposed per acre for
the years from 1st January , 1843 to the 1st of July 1848 .
No more than one penny per acre had been levied since

1st January, 1843.
The amount of each year's taxes , including the increase
for being in arrear, stood as follows, for 200 acres :
From 1st July 1840 , to 1st July 1841 .
1842 ....
1841 ,
1843 ...
1842 ,

£0
0
0

8 0
8 0
12 4

(The 1st six months under statute, the last under by-law ).
1844 ....
0 16 8
1843 ,
0 16 8
1845 .
1844,
66
1846 .
0 16 8
1845 ,
1847 .
0 16 8
.1846,
66
1848 .. ... 0 16 8
1847 ,
Arrears in all ...

. £5

11 8

The said lot was advertised for sale 1st of July, 1848 ,
No question arose on the
and sold 3rd October, 1849 .
mode of advertising ; or of authority given to the sheriff ;
or on the details of sale, &c.
The lot was sold under the authority of the district
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council , and for arrears of taxes as aforesaid , claimed under
said by -law ; and it is the validity of a sale for taxes under
the rate of assessment imposed by that by -law that is now
in question .
Hagarty, Q. C., contended that the sale to the defendant
was illegal and no estate passed thereby ; that the by -law
was wholly inoperative and void, and an excess of authority
on the part of the council ; that this by -law did not direct
what part of the sum proposed to be raised should be borne
by the land ; nor in any way settle or shew the amount
necessary to be raised on a equal assessment of all assess
able land ; that the by -law did not distinctly state the pur
poses for which the same was passed, or such assessment
required, nor the sum required to be raised thereunder ;
that the by -law , especially in the 4th section , directed a
levy of one penny per acre, for purposes wholly unfixed, and
vague as to the amount required ; that there was no power
given to enforce the rates imposed by the council, by sale of
the lands, nor did such by -law shew how such rates were
to be recovered ; that the by-law was contrary to law in
assessing land at so much per acre, and not imposing a rate
on its assessscd value ; nor was any value stated ; nor
whether the sum per acre might not be more than two
pence in the pound on assessed value.

D. B. Reid, for the defendant, contended that the by-law
in question was legal ; and the taxes thereby imposed such
as the council had power to direct should be raised and lev
ied ; that too much was directed to be raised and levied by
the by-law , or the sheriff directed to sell the land for the
purpose of levying a greater amount of taxes than the
council had a right to impose, the sale of the land was legal,
and the purchaser acquired a good title ; if there was some
amount of taxes in arrear, subjecting the land to be sold for
non - payınent thereof, though not the amount the sheriff was
directed to make ; that the title of the purchaser was good
-the by-law not having been quashed or rescinded, and the
authority given to the sheriff not having been moved against
or set aside.
If the court should be of opinion that under the facts the
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lessor of the plaintiff was entitled to recover in this action,
it was agreed that there should be judgment as by confession
entered for him , with one shilling damages.
If the court should be of opinion that the defendant was
entitled to judgment, then a non- suit should be entered .
ROBINSON, C. J. , delivered the judgment of the court.
As connected with the question raised by this special
case, I have found it material to refer to the statutes 59 Geo.
III. ch . 7, secs. 2 , 7, 14 , & 15 ; 59 Geo. III. ch . 8 , sec. 3 ;
ö Geo. IV. ch. 7 , secs. 7 & 8 ; 4 & 5 Vic. ch. 10, secs 39,
41, 42, 51 & 57 ; 12 Vic. ch . 81 , sec. 41 , (pt. 22) 155 , 156,
13 & 14 Vic. ch . 67 , secs. 6 , 11 , 12, 46 ; 14 & 15 Vic.
ch . 109 , schedule A, No. 21 ; 14 & 15 Vic. ch . 110 , sec . 6 ,
as well as the by -law itself, of which the validity is im
peached .
Some of the statutory provisions which I have just refer
red to are no further than material to the decision of any
question now raised , than as they may serve to throw light
upon the intention of the legislature in their former pro
visions.
The case submitted to us has been fully and carefully
stated.
On examining the by -law of the district of Colborne of
11th November 18+ 2 , it seems too clear to admit of doubt,
that it was one beyond the competence of the district council
to pass ; and if so, it cannot be held valid for the purpose of
sustaining any proceeding which depends on its legality.
The fact that it has not been quashed nor complained of
within any limited time, would nut make it binding, for
even in regard to by -laws that may be passed and specially
promulgated under the late act 14 & 15 Vic. ch . 109, their
not being moved against within a certain time and quashed,
will only establish their validity , " so fur as they shall orilain
or direct anything within the proper competence of the cor
poration to ordain or direct .”
The legislature has been careful to insert that qualifica
tion, which , if they had been silent in respect to it, we must
still have implied, or the most monstrous confusion and in
justice might have followed.
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The district council of Colborne when they passed their

by- law, were acting on the authority given them by the
statute 4 & 5 Vic. ch . 10, but they disregarded its provisions ,
and executed their delegated authority in a manner contrary
to that law, as well as to the existing assessment laws of the
province.
It is not perhaps necessary for disposing of this case that
we should absolutely determine the point, whether a by -law
so general in its terms as this is with regard to the objects to
be accomplished by it, can be held legal ; but I incline to
think that the 4 & 5 Vic. ch . 10, sec. 39 , required, that when
the councils resolved to raise money for making or repairing
road , they should in the same or some other by -law , specify
the particular road which they intended to make or repair,
and the sum of money which they intended to raise for the
purpose ; for otherwise there could be no basis for their cal
culation , and no means of making that apportionment which
the law required.

And I am quite clear that they had no power to pass a
by-law levying a tax, not for making or repairing certain
roads or bridges only, nor for making or repairing roads or
bridges in any one year, but generally, “ for improving roads
and bridges ,” and confining the burthen of such tax to un
occupied lands only, nor could they legally throw upon un
occupied lands alone a tax not only for the year, but perpet
ual , for liquidating the debt of the district.
Nor could they legally impose , as they assumed to do, a
tax of so much per acre, instead of an assessment of so much
in the pound on the assessed value. I consider the inten
tion and effect of the 4 & 5 Vic. ch. 10, secs. 39 & 41 , to be ,
that the council having determined to raise a certain sum for
a certain purpose within the scope of their authority, were
bound to raise the sum by assessment to be laid on equally
by a rate proportioned to the value assigned to each des
cription of taxable property by the existing law, and that
their rate should either bear equally on all descriptions of
property assessed , or if they pleased they might make a
special provision in regard to the land , not the unoccupied
land merely, but all the land , to this effect, of the specific
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šums to be levied for the year, for the particular purposes
described in their by - law , they might assign a specified por
tion — that is, a certain amount in pounds and shillings — to
be raised upon the land ( i.e. all the land in the district), which
sum must be raised by assessing it at so much per pound ,
as might be necessary on the estimated value of such land,
as fixed by law for the purpose of taxation, taking care
that all their rates on the land for the year for all purposes
should not exceed 1 d. per acre.
Instead of following the direction plainly given by the act
this by-law imposes on wild lands alone, not on all the
lands of the county a tax per acre, not a rate per pound
on the value of the acre, so fixed by law , which tax is
raised not for any particular purpose so defined , that it can
be seen whether one hundred pounds is to be raised or
ten thousand, but for the purpose “ of improving the roads
and bridges, and liquidating the debts of the district ; ” the
one object being indefinite in its nature, because it might
absorb an expenditure of hundreds of thousands of pounds
continued through generations; and the other, as to public
debts, being equally undefined in the by - law , though neces
sarily in its nature capable of being ascertained as to
amount. But the effect of this by -law is to throw upon the
proprietors of unoccupied lands the whole burthen of im
proving the roads and of paying the public debt -

a provision

as clearly unreasonable as it is illegal.
Then the by -law limits the sum to be raised in any one

year to 4,0001.
But if without making any questionable distinctions
between unoccupied lands and other lands, and without
deviating from the law of the land in taxing by the acre,
instead of by a rate on the assessed value, not to exceed
in the result so much per acre , the district council had
passed a by -law laying a perpetual burthen on all the
ratable property of the district of 4,000l. per annum, to meet
the expenses of the district, and to make and repair roads
and bridges, and to liquidate the public debt, I think such

7

a law , though free from several exceptions to which this
law is liable, would still have been inconsistent with the
9 U. C. Q. B.
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letter and spirit of the statute 4 & 5 Vic., and of our assess
ment laws, and therofore void.
But then it is to be considered , that in this case the
land has been sold not entirely to make the tax imposed
by this by -law which we must hold to be illegal, but that
28s. out of 51. lls. 8d. was an arrear accrued under the
provincial statute ; and Mr. Read contended, that as part of
the sum was thus rightfully levied, whatever the case may
be as to the other, that will enable us to treat the sale as
not wholly illegal, and thus uphold the title of the purchaser ;
but we think we cannot assent to that argument. The
whole land was sold to make up the one sum — we cannot
divide it, and hold that part of the land was legally sold ,
and part not. We cannot distinguish ; and the owner had
no means of redemption but by paying all .
It has been made a question in this case, whether the dis
trict council could legally direct lands to be sold for payment
of taxes imposed not by the provincial statutes, but by their
by -laws. That is a point certainly not clear upon the face
of the District Council Act : I mean it is not clear what the
legislature intended, and not clear either, I think, what
powers may be assumed in that respect under the language,
very general in its nature, which is used in the statute.
After frequently perusing the 39th , 41st, 42nd, and 57th
clauses, I am not satisfied whether the legislature intended
that the district councils might abrogate the rates imposed by
59 Geo. III. ch . 7 & 8, upon lands, and substitute others for
them ; the 42nd clause seems to give them the authority ;
but on a careful consideration of it, the point is not clear.
Admitting that they could not merely abrogate them, but
substitute others of much larger amount, then the question
would be — first, whether, independently of the 57th clause
of the act, the district councils could sell the lands for pay
ment of such taxes as they might impose on lands ; and if
not, then, whether that clause gives them the power, and
whether they could legally, as they did by this by - law , not
merely impose a rate, and provide for its collection , but
add an accumulated tax by way of penalty in case of
default, and direct the whole to be made by the sale of

DOE DEM . M'GILL V. LANGTON .

99

I think at present they could not impose the
accumulation by way of penalty, because I take it to be a

the land .

strict principle that a power delegated by the legislature
to impose taxes on the subject cannot be extended by any
" latitude of construction . There must be clear and express
authority for whatever is done in that way ; and the statute
gives them power only to impose rates for certain objects,
and to collect those rates — not to raise half as much again
as is wanted by way of penalty.

As to the power of sale,

it is not necessary after the opinion we have given on the
other points of this case, that we should also determine
that : I only therefore state it to be my present impression
that without the 57th clause the district council could not
have provided for the raising of their rates by sale of the
lands. I take it the principles of the common law, which
regulate such matters, are against it where the statute law
of the land does not expressly give the authority, which the
recent assessment law does, but which none of the previous
statutes had done .

Whether the 57th clause, by a fair construction , does give
that authority, seems to me a very doubtful point. I think
it was not intended , or some provisions would have been
inserted regarding sales of land ; but it is difficult to say
that the words are not such as to include the sale of lands
where necessary .
For the reasons already given, I consider the by -law
void as regards the rate imposed by it in the 4th section
that the sale was illegal, and that a verdict should be
entered for the plaintiff.

Per Cur. — Verdict to be entered for the plaintiff.
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CÆSAR V. NORTON.
Debt on bond - Pleading - Demurrer.
Debt on bond, whereby the defendant bound himself under a penalty to make to
the plaintiff a good and sufficient deed , clear of all incumbrances , of a certain
strip of land , within the term of eightyears.
Plea ; that within the said eight years the council of the district of London
made a certain by-law, establishing a public road over and upon the said strip
of land ; whereby the defendant was and has been since prevented making a
good and sufficientdeed , clear of all incumbrances, of the said strip of land,
to the said plaintiff.
Held , on demurrer, plea bad.
Held also, that the soil and freehold of roads, laid out under 4 & 5 Vic. ch . 10 ,
does not vest in the crown .
The defendant bound himself under a penalty to make
a good and sufficient deed , clear of all incumbrances, of a
certain strip of land to the plaintiff, “ in the term of eight
years."
Being sued on his bond and the condition being set out
on oyer, he pleaded that the plaintiff agreed to buy the
strip of land from him for a road for the plaintiff's use ;
" that after the making of the bond, and before the eight
years had expired — to wit, on 7th October, 1848 , the council
of the district of London, by a by - law duly made and passed ,
established a public road over and upon the said piece or
strip of land ; and by the said by-law established the said
piece or strip of land as a public road, without the consent
and against the will of the defendant : that the said piece
or strip of land has ever since been and now is a public
road duly established in the township of South Dorchester,
of which the plaintiff had notice ; and that by reason
thereof the defendant could

not, after

the

passing

of

the said by -law , and within the said eight years, or since ,
make a good and sufficient deed clear of all incumbrances
to the said plaintiff, of the said piece of land.
The plaintiff demurred to this plea as forming no answer
to the action.

Becher, for the demurrer, as to the effect of a condition
becoming impossible, referred to Paradine v . Jane ( a ) ;
Tufnell v. Constable ( b ) ; Marquis of Bute v. Thompson (c ) ;
Vin. Ab. 111 , 231 , 234, 237 ; Com. Dig., Con. L. 13 —when
he made the bond he took the risk, for he knew the law .
( a) Alleyn , 27 .

(6) 7 Ad. & Ell. 798.

(c) 13 M. & W. 487.

CÆSAR V. NORTON .

101

The land does not now vest in the crown or any public body
and if so, why does not the defendant convey the fee (a).
John Wilson contra-It clearly appears that the land was
to be given for a road , i. e., a private road — this is admitted
by the pleadings, and that

plaintiff had the use of it ;

it was afterwards desired to make a public road, and it
was legally made such . The soil of such road vested in the
district council.4 & 5 Vic. ch . 10. It was the intent
of the act to vest the fee in the county : the defendent is
therefore excused from the penalty of the obligation .-- Co.
Lit. 206 ; Doe Anglesey v . Church wardens of Rugby (6).
ROBINSON , C. J., delivered the judgment of the court.
After a good deal of hesitation, I have come to the con
clusion that the plea is not a good defence.
This is a case in which the condition being possible to
be performed at the time of making the obligation, it is
averred to have become impossible by the act of the law
that is, by a change made in the law , which now disables
the defendant from performing the condition .
No doubt where that is the case, the effect in general is
not to make the bond single, but to avoid it altogether.
The obligation, as the books express it, is saved . - Co.
Littleton , 205 , 6 ; Bac ; Ab. Condition N.; 1 Salk. 198 ; 6
Q. B. R. 107 ; 7 Ad. & Ell. 805 .
But then comes the doctrine, Cy -pres. The defendant must
do whatever he can towards fulfilling it. It is not enough
for him to say that he cannot do all that he engaged to do,
and therefore will do nothing. He must shew that he has
done whatever he can do for performing the condition ; and
then shew himself disabled by the act of the law, and with
out any concurrence of his own from doing more.
I refer to Com. Dig. Condition L, G. 14 ; Alleyn's
Rep. 27.
Now by statute 50, Geo . III. ch. 1, sec. 35, it is provided
that the soil and freehold of any road laid out under the
authority of that act shall be in the crown . This road was
not

laid out

under that act, but under 4 & 5 Vic. ch .

(a ) 1 Salk . 198 ( n ).

(6). 6 Q. B. R. 107.
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10, secs. 39, 51 , 52, and I do not find any provision in this
latter act declaring that the freehold of all new roads laid
out under the statute, shall be in the crown ; nor do I find
anything in the 4 & 5 Vic ., ch. 10, that necessarily implies
it. And it would not be just to make that consequence
follow by any latitude of construction, unless we could see ,
which I do not, that means are provided by this latter act
for remunerating the proprietor for the land taken from
him. The 10th clause of 50 Geo. III. did not contain a
provision for that purpose, but one which does not appear
to me capable of being applied to roads laid out under
4 & 5 Vic. ch. 10.
The legislature could not have meant absolutely to divest
the proprietor of his land, and make it the soil and freehold
of the king, without making him some recompense for it ;
and the latter regulations on this subject contained in 12
Vic. ch. 81 , sec. 195, do not apply to this proceeding, which
took place in 1884.
The plea seems to be framed with a view to a double line
of defence.

It begins by averring that the plaintiff con

tracted to buy this land for the purpose of a road, and I do
not see the object of averring that, unless, the defendant
means us to infer from it that the plaintiff has all that he
was to have, for that the land has since been laid out as a
road by public authority ; but, as that would certainly not
be a defence, he does not rely on it, but seems to mean to
rest his defence on the broader ground that the defendant is
disabled , by the fact of the land being since made a public
road, from conveying it as he had bound himself to do ;
but he does not, after all, urge the defence that length
which it is necessary he should do, if it can be a defence
at all, for he does not allege that the freehold and soil of the
land is in the crown, but only that he cannot now convey it
to the plaintiff without incumbrances, by which I suppose
he means that the right of the public to use it as a highway
is an incumbrance, and so he cannot strictly perform the
condition. But that would be no reason why he should not
convey such interest as he could, and if he can convey none,
he should have said so, which he does not. By assigning
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his interest to the plaintiff he would at least give him the
right to apply for compensation.

Per Cur. - Judgment for the plaintiff.

TOMPKINS V. SCOTT ET AL.

Note — Pleading.
To two counts of a declaration , each charging defendants as maker and indorser
respectively of a separate promissory note, one of the defendants (the indorser)
pleaded that he had not due notice of the non - payment of the said promissory
notes.
Held , that the plea being distributive did not raise too large an issue, and was
good on special demurrer.
Assumpsit. The declaration contained two counts, each
charging the defendants as maker and indorser respectively
of a separate promissory note.
Plea, by Thaddeus Scott, one of the defendants — that he,
the said Thaddeus Scott, had not due notice of the non -pay
ment of the said promissory notes, as in the said first and
second counts of the said declaration mentioned , & c.-- con
cluding to the countrary.

Special demurrer, assigning for

causes that the traverse in the said plea is too extensive, in
this --to wit, that it is therein stated that he, the defendant,
had not due notice of the non -payment of the said promis
sory notes in the first and second counts mentioned : that
he hath not thereby denied having notice of either singly,
either of which would enable the plaintiff to maintain this
suit : that it may be, for all that is alleged to the contrary ,
that the defendant Thaddeus Scott had notice of the non

:

payment of one of them : that the same is an argumentative
denial of notice of non - payment of the said notes singly.
Joinder in demurrer.
Wallbridge, for demurrer, referred to Goram v. Sweeting
et al. ( a ) ; Moore v. Boulcott (b). Eccles, contra . — The plea
is good, and must be taken distributively, as “though respec
tively ” had been added—Cousins v. Paddon (c) ; Wood v.
Peyton ( d ) ; Bell v. Tucket (e ).
( a) 2 Saunders, 205.
(6) 1 Bing. N. C. 323.
( c) 4 Dow ), 495.
( d ) 13 M. & W. 30 .
(e) 1 Dowl. N. S. 458.
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ROBINSON, C. J. — This plea would more clearly have been
held bad in former times than at this day, when the courts
have shewn a disposition to apply statements so made
distributively ; and to read them as if “ respectively ” were
inserted .
We must consider, however, that here the objection is on
a special demurrer ; but even so, the case of Wood v . Peyton
is an authority to support it.
DRAPER, J.— The case of Wood v. Peyton (a ) seems to
settle the question raised on this demurrer. There, to an
action on two promissory notes, defendant pleaded that
the said notes

were, and

each of them was, obtained

from the defendant by plaintiff's fraud . Replication — that
the said notes were not obtained by fraud. Special demur
rer — that the replication is informal and tenders too large
an issue, requiring defendant to prove that both notes were
obtained by fraud ; that the replication should have averred
neither were obtained by fraud.

The court held the replica

tion good — that the words “ said notes ” meant “ respectively '
in the plea, and meant the same thing in the replication .
The defendant's counsel objected that if defendant had
pleaded “ the said notes were obtained by fraud ,” he must
have proved that both were — that it would not have been
distributive.

But Pollock, C. B., said— “ The plea would

be construed distributively, and the replication would be
taken to have joined issue to each note. It is just as dis
tributive as the general issue.
The doctrine as to a plea of license to a declaration
charging

several

trespasses, that

such plea

should

be

understood as applying to each several trespass, reddendo
singula singulis, affords an illustration and confirmation of
this view — Barnes v. Hunt (b).
Here there is a further argument in favor of the plea — that
it is the plaintiff who is to put on the proof of notice, and
may , as in the case of non - assumpsit being pleaded to
several common counts, recover pro tanto. Though, unless
'a plea were taken distributively in a case where the defen
dant, by the form of it, takes the proof on himself as if he
(a) 13 M. & W. 30.

(6) 11 Ea. R. 451
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had pleaded payment of both the notes, if he did not prove
the whole, the verdict must be against him. I think the
plea good.

Per Cur . - Judgment for the defendant.

DOE DEM. SHELDON V. RAMSAY ET AL.
Grant of Governor under his seal-at-arms — Power of Chief of an Indian tribe
to act as an agent for the tribe- Power of Commissioners of forfrited estates59 Geo. III. ch. 12 — Inquisition void for want of certainty- Description in
conveyance - Meaning of phrase " more or less . "
A grant of lands, in 1784, by thethen Governor of the Province of Quebec ,&c.,
under his seal-at-arms, to the Mohawk Indians and others, conveyed no legal
estate ; first, as not being by letters patent under the great seal ; secondly,
for want of a grantee or grantees capable of holding:
Held also, that the mere fact of a chief of an Indian tribe assuming to act as a
duly authorized agent, in the name and on behalf of the tribe, shewed no
power in him so to act ; and therefore, that a lease, signed by him as agent,
&c., conveyed nothing .
And consequently , that such lessee had no estate, which, on his being subse
quently attainted of high treason , could be forfeited to the Crown, and vest in
the commissioners of forfeited estates , under 59 Geo. III. ch . 12.
* Though by the 33 Hen. VIII. ch. 20, the Crown, in case of attainder for high
treason , would be deemed in actual possession without any inquisition of of
fice , yet such lands only would vest in the commissioners under 59 Geo. III.
ch, 12. as should be found by an inquisition to be vested in the Crown, and
therefore no more land could possibly pass by adeed from the commissioners
than the inquisition had found the traitor seized of.
And held, that the inquisition could not support the conveyance which the com
missioners made ; for it referred to nothing which could possibly supply proof
of identity, and the commissioners were not warranted in going beyond the
inquisition and, semble, that the inquisition was void for want of certainty.
The defendants — James Ramsay, Hector Dickie, Mary
Kerr, and John Cleator - defended for a tract of land on
the south side of the Grand River, giving a description of
it by metes and bounds, not expressing in what township it
is, nor what quantity of lands the lines embrace.
The plaintiff in his declaration sued for land in the
township of Brantford, in the county of Wentworth, and
described it as “ being composed of all that certain tract of
Indian lands on the south -west branch of the Grand River,
in the township of Brantford, beginning at the white oak
tree standing on the bank of the said river, on the south
side of said River, above the Indian Mill , near a hut formerly
known by the name of Culver's Hut, on the bank of said
river, a few rods below said hut, said white oak tree charred
on four sides, and four sides hacked, said tree standing
two rods from said river, or thereabouts ; and running
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south 10 degrees west 16 chains, to a stake marked

B. M .;

thence north 80 degrees, west 38 chains, 80 links : thence
north 10 degrees east, to the bank of said river; thence:
along the bank of said river to the first mentioned boundary ,
including all privileges of the waters of the said river in
front of the said lot."
At the trial of this ejectment, at Hamilton, before Robin
son , C. J. , at the last assizes, the lessor of the plaintiff claim
ed title under a sale made to him on the 9th July , 1832, by
the commissioner of forfeited estates, under the statute of
Upper Canada, 59 Geo . III. ch. 12.

It was shewn that one:

Mallory had been, upon indictment and outlawry thereon ,
attainted of high treason , committed by him in the year 1813 ,
in giving aid to the enemy during the war then carried on
between Great Britain and the United States of America .
And upon an inquest of office which followed his attainder,
it was found and returned by the jury, that at the time of
his committing the high treason , he was seized of certain
estates mentioned in the inquisition, among which were two
tracts thus described : “ Also a lease of a certain tract of the
Indian lands, containing about 1,400 acres , joining the town
ship of Brantford, leased to him for the term of 999 years ;
and another lease for the same term, of certain other Indian
lands on the south-west bank of the Grand River, containing
about sixty acres, more or less ; ” and that he had no other
lands to their knowledge.
It was about the last of these two tracts, described as
containing “about sixty acres, more or less ," that the dis
pute in this action has arisen.
The inquisition bore date 14th January, 58 Geo. III .
A verdict was given for the plaintiff.
Connor Q. C. , and Galt with him, in support of a rule nisi
to enter a non -suit ; or for a new trial without costs, on the
evidence and for admission of evidence after the plaintiff's.
ase closed - objected to the inquisition having been admit
ted after the plaintiff's case was closed. The evidence was
clear as to the quantity of land it was intended should pass
-Sug. V. & P. ch . 7, sec . 3 ; Day v . Finn (a). The
(a ) Owen, 133.
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inquisition is void for uncertainty ; and should have set out
metes and bounds - Fullen v. Birkbeak ( a ). The commis
sioners could only make a deed such as the title on which
they were acting would warrant ; they had therefore no
right to incorporate this description in their deed. A deed
cannot convey 420 acres under an inquisition which only
forfeited 60.
Such a grant from the crown would have been void - 2
Bl. Com . 347 ; Doddington's case (b) ; Dowtie's case ( c).
There is no provision in the statute 59 Geo. III. ch . 12 for
assigning a chattel interest in law.
Freeman , contra - The commissioners must be presumed
to have exercised their authority properly -

Taylor on Ev.

113, 119 ; Doe Hopley v. Young (d). He contended that
Brant's lease to Mallory, coupled with the inquisition,
made that certain which before was doubtful_ “ Id certum
est quod certum reddi potest," and therefore the inquisition
not void for uncertainty ; and as to not producing the in
quisition , he said he did not consider it necessary, as the
commissioner's deed recites it, and shews how the inquisi
tion described the land .

The statutes and facts bearing on the points in dispute
are fully set out in the judgment of the Chief Justice .
ROBINSON, C. J ., - By the statute 59 Geo. III. ch . 12, the
Government was authorized to appoint commissioners, “ in
whom all the real estates which then were or thereafter
might become vested in his Majesty by the attainder of
persons convicted of high treason , committed during the
said late war, should be vested for the purposes mentioned

in the act."
And in order that all such estates might be “the better
known, described and ascertained, and the rents, issues,
and profits thereof recovered for the use of his Majesty, and
that due examination might be taken and satisfactorily
made of all just and lawful claims to or upon such estates ,
the act provides that the Clerk of the Crown shall deliver
to the commissioners an extract, certified under the seal of
( a ) Carthew , 453.

(6) 2-Rep. 33 .

( c) 3 Rep. 10.

( d) 8 Q. B. 63.
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the Court of Queen's Bench of all inquisitions, whereby any
real or personal estate of any kind whatever shall have been
returned as forfeited to his Majesty by the attainder of any
person of any high treason , as aforesaid ; in which extracts
shall be stated the names, additions, and late places of abode
of the person attainted ; the species of treason of which ,
and the respective times, places and courts, when and where
they were so attainted ; and also the real estates, chattels,
real or personal, debts, dic., which in the said inquisitions
are found to be forfeited by such attainder ; and that the
commissioners shall enter these extracts in a book or regis
ter to be kept by them ; an extract from which book, signed
by any two of the commissioners, shall be sufficient evidence,
in any court, of the matter therein certified ."
And, to the end that all the estates and interest vested in
the commissioners under the act may be duly published, so
as all persons having interest therein may have notice
thereof, in such manner as they may enter their claims
upon the same, as provided by the act, it was enacted ,
that the commissioners shall cause this register to be open
to public inspection without fee, and transmit to the special
receiver, to be appointed under the act, an authentic copy
of the register ."
It is also provided that the commissioners shall send to
the clerk of the peace of the district in which any of the
lands forfeited shall be a duplicate of every such entry to
be affixed on the door of the court- house, and to be inserted
in a book to be kept by the clerk of the peace .
Provision is then made for receiving, hearing, or deter
mining the claims of any persons having or claiming any

estate, right, title, or interest into or out of any of the said
estates vested or to be vested in the commissioners. And
it is enacted, “ that all and every the estate and interests
which shall be entered in the register to be kept by the
commissioners according to the directions of the act, to or
upon which no claim shall be entered within the time and
in the manner prescribed , shall be deemed or taken against
all persons, and to all intents and purposes to be vested in
the commissioners in virtue of the act .”
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Then by the 13th clause of the statute , the commissionersare directed to sell all and singular the real estate and
chattels vested or to be vested in them by the act, by public
auction , according to the best of their judgment ; to give
ninety days' public notice of the time of place or sale, and
of the several particulars then and there to be sold ; and to
cause an entry to be made in their book of all and every the
real and personal estate so sold , and of the buyers' names ,
and prices paid, &c.; and, upon payment of the purchase
money to the commissioners, to execute deeds of bargain
and sale for such real estates as shall be in such manner
sold to the respective purchasers thereof ; which deeds are :
required to be registered as other conveyances of lands in
Upper Canada.
It was proved on the trial that the extract of the inquisition entered in the commissioners' book , and of which a copy
was delivered out by their clerk as the act directs, corres
ponded literally with the inquisition as regarded the tract of
land respecting which this question arises.

The date of

entry in their books is first March , 1819, and the land is no
otherwise described than thus : “ And another lease, for the
same term, of certain other Indian lands on the south-west
bank of the Grand River, containing about sixty acres, more
or less.” No township, county, or district is named as being
that in which these sixty acres are situated.
It was then proved that on the 9th July , 1823, the com- .
missioners of forfeited estates issued an indenture be
tween themselves of the one part and the present lessor
of the plaintiff William B. Sheldon of the other part, in
which they recite the statute and their own appointment as
commissioners, that Mallory had been attainted of high
treason , &c . , and that amongst other things “ the residue of
the demised term of 999 years unexpired and yet to come,
of and in all and singular the lands; tenements and heredi
taments thereinafter described, had by inquest of office been
found to be forfeited to his late Majesty, as having been in
the seizin of the said Mallory at the time of the committing
of the said high treason ; that is to say, a certain tract of
the Indian lands on the south -west branch of the Grand
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River, containing about sixty acres,” referring to the record
of the conviction and judgment, and to the inquisition .
And they recite further, that the said residue of the said
demised term of and in the premises aforesaid, in the said
county of Haldimand (which county of Haldimand had been
nowhere before mentioned, either in the inquisition or
extract, or in this deed ), having by virtue of the statute
become duly vested in the said commissioners, they did,
on the 31st day of August, 1820 , having given due notice
and complied with all the other requisitions of the statute,
sell the said residue of the said term of and in the said pre
mises, with the appurtenances, by public auction , to the
said William B. Sheldon, he being the highest bidder for
the same, according to the provisions of said act, at and for
the price or sum of 171. 10s.

And then their deed witnesses

that in consideration of the said sum of 171. 108., and under
and by virtue of the powers and authorities in the said
statute contained , they thereby assigned, transferred and
set over to the said William B. Sheldon, the present lessor
of the plaintiff, his executors, &c., “ all and singular the
said residue of the said demised term of 999 years unex
pired and yet to come, of and in all and singular the said
parcel or tract of land situate on the south -west branch of
the Grand River as aforesaid, and described in the original
lease for the same from Jacob Brant ( should be Joseph
Brant), agent of the Six Nation Indians, to the said
Bonajah Mallory, hereunto annexed, as follows — that is to
say, beginning at a white oak tree standing on the bank of
said river, on the south side of said river, above the Indian
Mill , near a hut formerly known by the name of Culver's
Hut, on the bank of said river, a few rods below said hut,
said white oak tree charred ( should be “ blazed”) on four
sides, and on four sides hacked, said tree standing about
two rods from said river or thereabouts ; and running south
10 degrees west 16 chains to a stake marked B. M.; thence
north 80 degrees west 38 chains 80 links; thence north 10
degrees east to the bank of said river ; thence along the
banks of said river to the first -mentioned boundary, includ
ing all privileges of the waters of said river on the front of
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said lot, containing fifty - four acres, be the same more or
less. ”
It will be observed that this description, which found its
way into the commissioners' deed, is something quite in
dependent of, and wholly in addition to anything that ap
pears in the inquisition, or in the commissioners' registered
extract ; and for all that appears, the sale made by the com
' missioners, and the public notice that preceded it, contained
nothing of this particular description, but were in the same
general terms as the inquisition. They ought to have cor
responded with that, according to the act, and it is to be
presumed therefore that they did.
This particular description by metes and bounds, it will
be seen, agrees exactly with the description of the premises
described in the declaration , except that it calls the land
54 acres more or less, whereas in the inquisition the tract
is called 60 acres more or less. The plaintiff claims in this
action all the land which, he says, this particular descrip
tion, by metes and bounds, contained in the commissioners'
deed will embrace. How such a description came to be

..

imported into the deed given by the commissioners was
thus explained at the trial : Mallory, upon whose attainder
the land had been forfeited, had fled from the country dur
ing the war, and it was known in what part of the United
States he was residing.

Sheldon, sometime after he had

made his purchase (the time for any persons making claim
to any of the land returned as forfeited by the inquisition
having necessarily elapsed before the sale) , went to Mallory,
and obtained from him , or from his agent, the lease, or a
lease under which he represented himself to have held the
tract in question ; thus taking an assignment of it to him
self, which is indorsed on the back of it, and which is signed
by one William Mallory, as agent of Bonajah Mallory.
This is dated 21st May , 1822, and he must have produced
this lease to the commissioners of forfeited estates, for they
have framed their deed according to it in point of descrip
tion , and it is referred to in their deed as being annexed .
The commissioners no doubt did this from a desire to
give to their conveyance greater certainty ; and assuming
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that this must have been the lease which is referred to in
such general and vague terms in the inquisition , although
there is a discrepancy between the two in the only thing
which looks like certainty in the description given in the
inquisition, the latter calling the contents of the tract “ about
60 acres,” and this lease “ about 54 acres,”
At the trial this lease was produced by the lessor of the
plaintiff, and he claims to hold according to it.
It is an indenture, made the 25th January, 1805 , between
the Six Nations Indians, residing on the Grand River, in
the Province of Upper Canada, by Joseph Brant, principal
chief and agent for the said Six Nations, duly authorized
in their name and on their behalf to execute leases of such
parts and parcels of their lands as by the said Joseph Brant
shall be thought fit to be leased , of the one part, and
Bonajah Mallory, of, &c. , of the other part ; and it recites
that on the 25th day of October, 1784 , at the city of Quebec ,
upon the representation of the said Joseph Brant, in behalf
of the Six Nations of Indians, to the late General Haldimand,
then governor and commander -in - chief of the Province of
Quebec, &c. , he, the said commander-in-chief, in considera
tion of the early attachment to the king's cause manifested
by the Mohawk Indians, and of the loss of their settlements
which they thereby sustained, by an instrument in writing
by him

subscribed , with his seal -at -arms annexed, and

since registered in the Secretary's office of the province of
Upper Canada, was pleased to grant, appropriate, and
assign to them and such others of the Six Nations as
wished to settle in that quarter, six miles deep from each
side of the Grand River, at the mouth thereof, and extend
ing in that proportion to the head of the said river, to be
enjoyed by them and their posterity forever. And this
indenture witnesses, that the said Six Nations of Indians,
by Joseph Brant, their agent, in consideration of a pepper
corn rent, demised to Mallory, his executors, administrators ,
and assigns, all that certain parcel or tract of land , being
part of the above-described territory , granted by the said
commander -in -chief to the said Six Nations, beginning, &c. ,
describing the land precisely as in the declaration in this
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ejectment, and in the commissioners' deed afterwards made,
and stating the tract to contain fifty -four acres, more or less ;
to hold for 999 years, with covenant of the Six Nations
Indians, by their agent, for quiet enjoyment.

This instru

ment is signed by “ Joseph Brant, agent,” and by Mallory ,
and they both sealed it.
The commissioners' deed and this lease being produced,
the chief contest at the trial was about the extent of the
tract conveyed by the commissioners.

Their deed, adopting

the description contained in Brant's lease, professed to con
vey about fifty - four or sixty acres ; but the plaintiff, by the
effect which he desires to give to the description, would
make it embrace about four hundred and twenty acres .

8
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All turns on the point of departure, and that depends on
what was the position of the white oak tree spoken of in
the description by metes and bounds . The tree itself is no
longer standing, and all traces of Culver's hut, which was a
mere shanty, have long ago perished . Upon the point where
that hut stood , there was a great conflict of evidence ; the
plaintiffs' witnesses affirming that it had stood about thirty
chains higher up the Grand River, than the defendants' wit
nesses declare it to have stood.
The great difference this
would make in the description arises from the circumstance
of there being a great bend in the Grand River at that point .
Beginning where the defendants' witnesses swore Culver's
hut stood, the three lines mentioned in the description would
inclose a tract of about sixty acres, lying evenly along the
south bank of the Grand River, and parallel with it in that
part of its course having the east and west ends of the tract
of about the same depth . It may have been commonly
called sixty acres, upon a computation made of the figure
as a parallelogram , supposing the points on the water's
edge to be connected by a straight line ; but probably the
area is more correctly stated in Brant's lease at fifty - four
acres, upon a computation , which throws out the curve of
the river and the land covered with water.

If, according

tu what the plaintiff contends for, the point of departure is
taken on that part of the bank of the river where his wit
nesses described Culver's hut as standing, which is about
thirty chains further to the west, then, measuring from
thence south 10 degrees west 16 chains, and from thence
north 80 degrees, west 38 chains, 80 links, as we are directed
by the description, would carry us so much further to the
west that a line drawn from that point on the course given
in the description north 10 degrees east, instead of taking
us back to the river, as it was evidently supposed it would
do, by a line of about the same length as that measured
back from the river at the starting point - viz., 16 chains
would on account of the great bend of the river, not touch
its bank except by a line produced 140 chains and 85 links.
The large tract of land embraced by the bend of the river,
which would be thus included, is claimed, part of it by
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Indians whose cleared fields were under cultivation at the
time Brant made his lease to Mallory, which clearly could
never have been intended to interfere with their possessions,
and the remainder by other persons to whom the govern
ment has granted the land upon sales made by them for the
benefit of the Indians, with their concurrence .
The plaintiff, to shew what the description in Brant's
lease would cover, called Lewis Burwell, a provincial sur
veyor, and

relied upon a

plan or survey made by Mr.

Burwell, in which he had delineated the ground as sur
veyed by him according to the lines and courses in Brant's
lease . He swore that he had commenced this survey, in
May 1827 , at the request of the plaintiff Sheldon, who
employed him for that purpose ; that knowing nothing
of the former position of Culver's hut, referred to in the
lease, and not having before made any survey on the Grand
River, he started from a tree, which Sheldon pointed out to
him as the one referred to in the lease as standing near
where Culver's hut had stood ; and as he proceeded in his
survey from that point, the Indians, finding he was running
his line through their fields, remonstrated, alleging that
these were lands which they had always had in their poss
ession , and which Brant could have made no lease of ; and
be found it necessary to desist.

Afterwards, in 1833, he

continued his survey at Sheldon's request, and made the
plan produced on the trial.
Not long after he had done this, he was requested by
some of those with whose possessions the description as
contended for by Sheldon would interfere, to survey their
property ; and the government, before they made grants on
behalf of the Indians, as they contemplated doing about that
time, also employed him to survey that part of the country,
and he then did not adopt the tree as the starting point,
which he had before taken as pointed out to him by
Sheldon , but he took depositions of persons whom he
examined as to the true position of Culver's hut, and
among them a son of Culver then living and was perfectly
satisfied , as he swore , from the evidence he received , that he
had not been misled as to the starting point when he made
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the survey for Mr. Sheldon ; and laying down a tract by the
lines and courses in the lease, taking as his point of depar
ture what he ascertained from the old inhabitants to whom
he referred to have been the true position of Culver's hut
and the tree referred to as being near it, he found the tract
to embrace about the quantity of land mentioned in the
lease ; and that it would be such a tract as it must have
been intending to lay out, though , taking the survey either
way , it would interfere with a reservation of land which
seems at an early period to have been assigned to, or intend
ed by the Indians for a family by the name of Kerr.
It seems that Brant had agreed with Mallory to construct
a wooden bridge over a small stream running into the Grand
River near this tract, and was to give him sixty acres of land
for the job.

He may possibly have had the consent of the

Kerr family to interfere with their tract to the limited ex
tent which his lease was meant to cover.
However this may be, the evidence was such as, I must
say , left no doubt on my mind that a survey , such as the
plaintiff contends for, never could have been such a survey
as formed the basis of Brant's lease. The contents of the
area which the respective surveys would embrace, do not,
to my conviction, shew this more plainly than the courses
and distances set down in Brant's lease ; for these shew
plainly that an actual survey had been made, in order to
obtain the proper terms of that description , anů that the
intention was to lay down a tract along the river, of mode
rate depth, to embrace about 60 acres, and to present a
parallelogram , which should lie along, and correspond with
the river in that part. It was evidently found that to lay
down such a tract, the rear line would require to be on
a course north 80 degrees west, and so laying down a rear
line on that course which would range with the general
bearing of the river at that part of it, the two ends of the
tract might be on the same course, and would be about the
same length, and the three lines would embrace an even
and convenient figure. A compass must have been used
on the occasion — an actual survey must have been made,
for a post is referred to in Brant's lease, as planted at the
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end of the 16 chains, of which no trace can be expected to
be found now . But any surveyor , or any person using a
compass , if he had started from the point the plaintiff con
tends for, as the tree mentioned in Brant's lease, and first
run south 10 degrees west 16 chains, then north 80 degrees
west 38 chains 80 links, must have seen that the course
was carrying away from the river, and would not be the
proper course at that point (30 chains higher up the river) ,
for embracing a tract of moderate dimensions lying along
the river, and bounded by the river in front. He must
have seen that to run the rear line on such a course at that
part of the bend of the river, and for such a distance, would
take him to a point from whence he could not return to the
river by the same course as the line bounding the other end
of his tract, without going 140 chains instead of 16, and
making one end of his tract about nine times as long as the
other, and without containing seven times as much land as
was meant to be demised ; and giving Mallory the exclus
ive control over one bank of the Grand River for about
three miles, instead of 38 chains.
If any such line had been, it would have been made plain
at once that it could not answer the purpose intended , and
would have crossed fields that Indians were in actual occu
pation of.
Independently of the legal questions as to what the
commissioners ' deed could convey, considering the inquisi
tion on which it was founded, and the quantity of land
which it expressed—which latter question indeed would
apply as well to Brant's lease as to the inquisition - I found
the considerations I have mentioned so convincing, that I
cannot say I had the slightest doubt on my mind that
those witnesses must be in the right who described Culver's
hut to have stood at such a point as Mr. Burwell assumed on
the evidence to be correct when he made his last survey ;
and not those witnesses who assigned to it a position so
utterly inconsistent with what must have been the actual
starting point in the survey on which Brant's lease is
founded .
I explained my views very fully to the jury , and in such
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a manner as could have left them under no doubt that I
considered what the plaintiff contended for as altogether
They were out a long
unreasonable and inadmissible.
time, and at length came in with a verdict for the plaintiff
which seemed to me a very unsound conclusion , from the
evidence.
The verdict seems to me so impossible to be reconciled
with reason and probability, and so contrary to the weight of
evidence, that if no other question arose in the case, we
should have no difficulty in granting a new trial, that the
case might receive the consideration of another jury upon
the merits.

There is no ground whatever afforded by the

evidence for assuming any intermediate point between that
which the plaintiff contends for as the point of departure,
and that which the defendant maintains is the true point.
It would be acting arbitrarily, and without any regard to
The
evidence, if we were to adopt any point between.
question therefore, is nothing else then whether we are to
adopt as correct the description which embraces 420 acres ,
or that which agrees with the inquisition and the deed, by
which 60 acres at the most were understood and intended
to be conveyed.

There was, no doubt, evidence that, if

believed, may be said to support the opinion formed by the
jury that Culver's hut stood in the

position which the

plaintiff contended for ; but the positive and direct evidence
to the contrary appears to me much the stronger ; and the
most material thing is, that when we come to apply to the
ground a description framed upon the supposition that the
plaintiff's witnesses are right in the position they assign to
the hut-we find the conclusion irresistible that either the
memory of those witnesses must have deceived them , or
they must be stating what they do not know .
It is plain an actual survey with a compass was made on
the ground, in order to lay out and obtain a proper descrip
tion of the 60 acres intended by Captain Brant to be leased
to Mallory, or 54 acres, excluding the river ; the lines also
I think, it is equally clear, were surveyed, because a post is
referred to as having been planted at the end of a line six
teen chains from the river.
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No person with compass and chain could possibly have
laid out such a tract of 60 acres, starting from where the
plaintiff's witnesses say Culver's hut stood, running the
courses mentioned in the description contained in Brant's
lease , without finding that instead of striking the river at the
east end of the tract by a line of about the same length as
at the other end, he would have to go nine times as far ,
and instead of laying out for Mallory 60 acres of land that
would interfere with none of the fields and improvements
of the Indians, he would be embracing in his description
420 acres, and many fields which they were actually culti
vating, and houses in which they lived, which Brant, it is
quite certain, never intended to lease, and which Mallory ,
it is equally certain , would never have been permitted to
occupy , and never could have imagined were intended to
There was not the slightest evi
be leased to him .
dence that, from 1805 , when Mallory received this lease,
till 1812 or 1813, when he fled the country, he ever asserted
a claim to any such tract of land as such a description
would cover. Nor was it proved upon the trial that the
lessor of the plaintiff, for very many years after the year
1820, when he bought this lease forfeited by Mallory, or
supposed he was buying some interest in a lease, even set
up a claim to cover by his purchase such a tract as he now
claims to, or attempted to molest those who were cultivating
it, and living upon it, as they had been for years before his
purchase. If he had believed when he paid the 171. 108.
that he was bargaining for 420 acres of land, under a deed
which expressed the quantity conveyed to be only 60 acres ,
or if he had soon afterwards any such idea, he should have
lost no time in advancing such a pretension, if he ever
meant to advance it ; for the probability is, that there would
have been no difficulty then in ascertaining the position of
Culver's hut by such evidence as would have proved the
matter beyond all doubt. Perhaps some remains of it were
still then in existence, or the tree might have been then
standing which was referred to as near it. As it is, the
evidence leaves no doubt that neither Mallory himself nor
the witnesses, who seem to have perplexed themselves and
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the jury about the position of Culver's hut, ever had an idea
that Brant had leased to Mallory more than sixty acres.

It would be strange that neither Brant, nor Mallory, nor
any of the Indians, seem to have had the slightest notion
that Mallory's lines took in 420 acres, and nearly three
miles of the winding course of the river, although Culver's
hut was there, and could be seen , and there could be no
room for doubt at that time from what point the lines were
to run.
How it happened, that when there was a conflict of evi
dence in regard to a matter which depended upon memory ,
and which depended on the position of an object which had
perished , the jury should have disbelieved that evidence ,
which on the face of it was probable and attended with no
difficulty, and was consistent with the deed , and with the
known bargain between Captaia Brant and Mallory, and
should have adopted that account which it is impossible to
reconcile with the intention of the parties, as expressed in
the deed , and with their conduct, it is not easy to under
stand . And one is the more surprised when it is considered
how extremely unreasonable the claim set up is, and what
confusion and
established .

injustice it would

create, if it could

be

But the question upon the description is not the only
question in the case . Various legal objections were taken
at the trial, and insisted upon ; and the lessor of the plain
tiff, by setting up a claim which is in its appearance very
repugnant to reason , has thrown upon the court the neces
sity of deciding some legal questions of no small impor
tance, though perhaps they are not such as can be called
difficult .

The lessor of the plaintiff claims the land in question
under an inquisition, which gives no other description of
the estate than by calling it a lease for 999 years of certain
other Indian lands on the south-west bank of the
River, containing about 60 acres more or less ; and
that lease, which is the foundation of his title, he
420 acres, because, he contends, the tract which
obscurely described in the inquisition was

Grand
under
claims
is

so

no other than
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that which Mallory had held under a lease from Brant ; and
he claims to have the beneft of the description of that tract
as it stands in the lease. He thus identifies his title with
that lease ; and there is no doubt, that whatever was held by
Mallory under that lease, is what the commissioners sup
posed they were conveying to the lessor of the plaintiff.
The first objection is, that Mallory held nothing under
this lease of Brant's which the law can recognize to be a
legal estate or interest, and which could be forfeited by his
treason ; and we have in effect determined that he did not,
by the judgment which was given in this court in Easter
Term, 5 Wm. IV., in the case of Doe dem .
Wilkes.

Jackson V.

In the first place, the Six Nations of Indians took no
legal estate under the instrument given by General Sir
Frederick Haldimand . He did not own the land in question ,
and could convey no legal interest by any instrument under
his seal at arms. Being Governor of Canada, he could have
made a grant of Crown lands by letters patent under the
great seal of the province, which would have been matter
of record ; but he could no more grant this large tract on
the Grand River, by an instrument under his seal at arms,
than he could have alienated the whole of Upper Canada
by such an instrument.

Such an instrument could pass

nothing
But secondly,

if such an instrument had been made
under the great seal , in the ordinary and proper manner, it
could pass no legal interest for want of a grantee or grantees,
properly described and capable of holding. It grants
nothing to any person or persons by name, and in their
natural capacity.

General Haldimand could not have in

corporated the Six Nations of Indians, if he had attempted
to do it expressly, by an instrument under his seal at arms,
and still less could he do it in such a manner incidentally
and indirectly by implication.

A grant “ to the Mohawk

Indians, and such others of the Six Nations as might wish to
settle on the Grand River, of a tract of land, to be enjoyed by
them and their posterity forever,” could not have the
effect upon any principle of the law of England of vesting a
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legal estate in anybody. It could amount to nothing more
than what it was well understood and intended to be, a de
claration by the government that it would abstain from
granting those lands to others, and would reserve them to
be occupied by the Indians of the Six Nations. It gave no
estate in fee, or for life, or for a term of years, which the
Indians could individually or collectively transmit.
Thirdly, if it could have done so, then the ordinary con
sequence must have followed , that the grantees could only
have alienated it by a deed of their own, or a deed executed
by some one as their attorney, under a due authority given
by them under seal ; and if there had been an attorney duly
authorized by them , he could only have conveyed their
lands by a deed executed in their name, not in his own.
Nothing is shown here to prove any authority delegated
to Captain Brant to part with these lands on the Grand
River, so that the Indians could be dispossessed by his
act of their interest in it, whatever that might be. Nothing
whatever is shown but that Joseph Brant chose to put his
name and seal, as “ Joseph Brant, agent,” to an instrument
by which he professed to alien 60 acres of the land of the
Indians for 999 years. He was, no doubt, a chief among
them ; but we cannot say that that gave him any right to
alienate to individuals whatever portion he pleased of the
lands held by the crown for their use, and upon such terms

We cannot recognize any peculiar law of
as he pleased.
real property applying to the Indians—the common law is
not part savage and part civilized. The Indians, like other
inhabitants of the country , can only convey such lands as
they legally hold, and they must convey by deed executed
by themselves, or by some person holding proper authority
from them under seal, to convey their estate in their name.
If the Six Nations had, in 1805, when Brant's lease was
made, held a legal estate in all the lands on the Grand
River, we could not hold that Captain Brant could divest
them of their right to sixty acres of it, by making a deed to
Mallory in his own name, without admitling that he could
equally at his pleasure have divested them of their whole
territory, by leasing it to Mallory for 999 years, as he did
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this, at a pepper- corn rent. There is nothing here but the
mere execution of a deed in a manner that could bind no
one but himself, under the assertion of an authority from
the Indians, which is in no manner proved .
Where the foundation is so defective it is to little purpose

to consider how far it could be admitted to be a good execu
tion of the power to lease, if any had been proved , to alienate
for 999 years, at a pepper -corn rent, a tract professing to
embrace 60 acres, but which , according to what the lessor of
the plaintiff contends for, embraces 420 acres.
It is in my opinion quite certain that, Mallory was not
seized under the deed which is set up here as the foundation
of his title of any legal estate whatever, and so that he
could forfeit none ; in which respect this case stands on the
same ground as that of Denn ex dem. Warren v. Fearnside
( a ), in which, as in this case, land had been sold by the com
missioners of forfeited estates after the Scotch rebellion of
1715. The statute 1 Geo. I. ch . 50, had vested those estates
in commissioners in the same manner as our statute already
referred to , and no claim being made, they had been sold to
the defendant . The lands had been forfeited as having
been in the seizin of one Plessington, an attainted traitor,
to whom a lease had been made the year before the rebel
lion, which lease the court held to be void , because being
a lease for three lives, and so a freehold lease , it was made
to commence in futuro. The lessee nevertheless had en
tered, and enjoyed inder it, and had paid rent.
The
lease was void also for another reason, that Plessington was
a papist, and disabled by statutes 11 & 12 Wm. III. ch , 4,
from holding.

The case was very fully argued, and the

Court of Common Pleas determined that the lease, being of
a freehold and made to commence in futuro, was therefore
void : Secondly, that Plessington , entering and enjoying the
premises under that void lease, was a mere tenant at will :
Thirdly, that a tenant at will has no estate that he can for
feit to the crown : Fourthly , that the lease was also void
on the ground of Plessington being a papist, (though on
(a ) Wils. 176.
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that point the court were not unanimous) ; Fifthly, that the
possession of Plessington (the lease being void) was the
possession of Warren : so that, as the estate was never out
of the possession of Warren , there was no occasion to make
any claim before the commissioners under the statute 1
Geo. I. ch . 50.
The learned judge Foster differed from the rest of the
court only on the point of the legal consequence of
Plessington being a papist ; thinking that he might never
theless take for the benefit of the crown, and forfeit for his
treason ; but in all the other points the court was unanimous,
and it consisted of DeGray, C. J.; Gould , Blackstone, and
Nares, J.J.
The case was several times argued, and it is so far
stronger than the present against the right of the owner
of the estate, and in favour of the purchaser from the commis
sioners of forfeited estates, that there the purchaser under
the commissioners had entered and enjoyed, and no claim
had been made under the statute, and yet he was dispossessed
on the ground that the supposed term which had been
treated as forfeited was a void term. Here the beneficial
owners of the land sought to be recovered have never been
dispossessed , but the purchaser of the supposed forfeited
term, which turns out to be no term , is now seeking to dis
possess them , and not only so, but under a purchase of a sup
posed lease of 60 acres , is contending for a right of 420 acres.
That consideration brings up other questions, which have
also been raised in this case, but which it is obviously not
material to go into — if I am right in my opinion that no
legal estate in any land was created by Captain Brant's
lease, and that Mallory was seized of no interest even in
the 60 acres, which he could have forfeited to the crown
by his treason .
I refer now to the exceptions taken by the defendant's
counsel , that the inquisition, as regards this lease, was so
vague and uncertain in its terms, that nothing could vest
under it in the commissioners — that the provisions of the
Forfeited Estates Act, could not operate upon anything so
loose and imperfect ; that the commissioners could not, by
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their deeds effectually convey any more or other lands than
were returned and described in the inquisition itself, which
was the foundatiou of their title ; that the assuming to
convey 60 acres by a description which will embrace 420
acres , if the fact be so, and which description not being
contained in the inquisition or extract, cannot be taken to
have received the consideration of the inquest, was there
fore an unauthorized act, which can prejudice no one ; and
that independently of all other objections, 420 acres of land
cannot pass under a deed which professes only to convey
61) acres more or less.
I do not at present see that the plaintiff's claim could be
sustained against all these objections; on the contrary, my
opinion is, that some, if not all of them, are well fourded ,
and would be fatal at any rate to this case.
Great scope, no doubt, is given to the maxim id certum

est quod certum reddi potest ; but where is the reference in
the inquisition to anything by which it can be made
certain what was intended ? “ Another lease for the same
term , of certain other Indian lands on the south -west bank
of the Grand River, containing about sixty acres more or
less : ” this is all the description given of what is forfeited.
For anything said in the inquisition, the land

might

have been fifty miles higher up or lower down the river ;
anywhere, in short between the mouth and the source.
The fact that Mallory did hold a lease of Indian lands
which the commissioners, going beyond the inquest, and for
all that appears beyond the evidence before the inquest,
have annexed to their deed, does not seem to me to autho
rize them or us to assume that that must have been the
lease to which the inquisition refers. If it be true that
the description in the lease will embrace 420 acres, instead
of 60, that disproves the identity, for the jury returned no
such estate as that in the seizin of Mallory.
tion makes no mention of any lease by
only of “ another lease . ”

The inquisi

Brant, it speaks

If the inquisition had returned “sixty acres on the north
side of the St. Lawrence,” without any further description,
would that bind any land, of any quantity , which Mallory
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could be shewn to have been seized of, between Kingston
and the eastern limit of the province ?
It would seem rather to be a case calling for a writ of
melius inquirendum .

The Forfeited Estates Act (sec. 12) only vests in the com
missioners the estates that had been described in the register
which must be, and in this case was, a transcript from the
inquisition ; and that being all that was vested in them they
could sell no more ; and it would be inconsistent with the
intention of the act to afford protection to all parties who
might have claims, either through mortgage or otherwise .
if under an inquisition , and published extracts and notices,
all speaking of a tract of about sixty acres, they should find
themselves shut out because they did not understand 420
acres to be included, and because they did not make a claim
which there was nothing in the inquisition , or extract, or
notice of sale, to shew there could be any necessity for
making — nothing but a description contained in a paper,
which was in the pocket of Mallory when he left the pro
vince, and which had never been seen by the jury or the
commissioners till after the sale.
For the reasons I have stated, I think the plaintiff wholly
failed to support his right to a verdict ; and the rule must
be made absolute for a nonsuit.
a nonsuit was moved for when the plaintiff closed his
case, on the ground that no evidence had been given of the
inquisition, which it was

contended was indispensable.

The plaintiff then produced a copy of the registered extract
which, it was argued, should be received in the place of the
original, which is

made evidence of the inquisition by

the statute, and this removed that ground of exception ;
but the defendant's counsel then objected that the inquisi
tion, as shewn by the extract, could not support the con
veyance which the commissioners for forfeited estates had
assumed to make to the lessor of the plaintiff, for it referred
to nothing which could serve to supply proof of identity ;
and the commissioners were not authorized to go beyond
the inquisition. They could not as it was contended,
found their deed upon an instrument produced to them for

128

QUEEN'S BENCH, TRINITY TERM , 15 Vic.

the first time long after the inquisition had been returned ,
an instrument which the jury had no evidence of, and could
not be supposed to refer to in the inquisition ; and by
adopting that instrument as their guide, extend the effect
of the inquisition from 60 to 420 acres, which the lease
would cover according to what the lessor of the plaintiff
contends for.
I was under the impression at the trial that the objection
was insuperable, but desired to reserve it for future consid
eration , because both parties had come prepared with wit
nesses on the point of the locality of Culver's hut, and I
thought it desirable, as it might tend to put an end to con
tention about that fact, to have that point investigated.
If it was clearly understood by the parties, as I believe
it was, that it was to be open to the defendant to renew his

motion for nonsuit in banc. on the ground I have last stated,
then our opinion is, that the rule for entering a nonsuit
should be made absolute.
The exceptions to Mallory's title, to which I have advert
ed, do not seem to have been moved as grounds for nonsuit,
but in our opinion they are insuperable objections to the
plaintiff's recovery.
BURNS, J.- Two questions fairly present themselves in
this case for decision, either of which, if against the plaintiff
must determine against his right to maintain this action .
First : Supposing that Mallory had such an estate in his
lands as could be forfeited, then did the commissioners'
deed convey any estate to the lessor of the plaintiff in the
lands which he seeks to recover in this action ?

This

question naturally subdivides itself into the following : 1
Does the inquisition support the conveyance ? ; 2 — is the
conveyance larger in its terms than the inquisition ? ; and 3
-if the inquisition does support the conveyance and the
conveyance is not wider in terms than the inquisition , then
supposing the verdict to be right as to the starting point of
the description, will that be sufficient to convey the lands
sought to be recovered here , the quantity of land being
expressed to be 54 acres more or less, in the deed . The
inquisition in this case was taken by virtue of the royal
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prerogative, but the title of the crown to the lands does
not depend upon office found, for by statute 33 Henry VIII. ,
ch. 20, sec. 2, it is enacted that upon attaint of high treason,
whether it be by the course of the common law or by
statute, the crown shall be deemed and adjudged in actual
and real possession without any office or inquisition found ;
and if the crown had granted the lands in this case without
office found, the grant would have been good .
The statute 59 Geo. III. , ch . 12, vested the lands of
aliens upon inquisition as therein mentioned, and also the
.estates real and personal of those attainted of high treason ,
in such commissioners as the government should appoint,
and declares that such estate should be vested in the man
ner and for the ends and purposes in this act mentioned .
Now, though Mallory's lands would have been deemed and
adjudged in the possession of the crown without office, the
question is whether under this act any other lands than
such as were returned upon inquisition became vested in
the commissioners. Although the words of the first section
are wide enough to embrace all estates whatsoever, yet the
2nd sect. declares that to the end that all the estates of the
said traitors may be the better known, described and ascer
tained, it is enacted that the clerk of the crown shall deliver
to the commissioners a certified extract under the seal of

+

the court, of all inquisitions whereby any real or personal
estate of any kind whatever has been returned as forfeited
by the attainder, &c.; and in these extracts shall be stated
the names, additions and late places of abode of the persons
attainted, the species of treason of which, and the respec
tive times, places and courts when and where they were
so attainted, and also the real estates, chattels real or
personal, debts, goods and effects whatsoever, which in the
inquisitions are found to be forfeited by such attainder ; and
these extracts the commissioners are to enter in a book to
be kept for that purpose.

The 4th sect. gave power to

the coinmissioners to inquire into such estates and to sell
the said real estates. The 13th sect. gave the commis
sioners power to sell the said real and personal estates
by auction , &c.; and it was under this authority that
9
9 U.C.Q.B.
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the property was sold in this case . I think the whole scope
of the act shews that it was only contemplated to vest in
the commissioners such estates as should be found by
inquisition to be vested in the crown, because not only the
past was spoken of, but the future also ; and it is quite
clear that in future, after the passing of the act, it would
only be such estates as should be returned upon inquisition
found which would be vested in the commissioners. If
this be so, then it appears to me the validity of the inqui
sition does come in question , because that is absolutely
required to sustain the deed. The stat. 2 & 3 Ed. VI. ch.
8, sec. 8, has been held to apply to all inquisitions (a ).
No valid grant could be made upon this inquisition, because
it does not state of whom the lands were held, and where
nothing was found in that respect, it would be the same as
stating that the jury were ignorant, and in such case a writ.
of melius inquirendum would be awarded. Then again ,
the inquisition says the lands were certain other Indian
lands which were on the south- west bank of the Grand
River, which may be anywhere from the mouth of the
river to its source. This certainly gives no information of
the locality of the lands ; and though it might be sufficient
to have awarded a melius inquirendum , yet the description
itself, if that is to be acted upon , would support any deed
for any lands which might be made within a space of per
haps two hundred miles. I must say I think there is a want
of certainty in this inquisition which ought to render it in
sufficient ( 6) . If the inquisition can be got over, then comes
the question — whether the conveyance is not wider than the
inquisition ? The inquisition finds as forfeited to the crown
a certain tract of land containing about sixty acres more or
less, on the south-west bank of the Grand River, and the
conveyance upon the face of it tells us that the particular
description which is set forth contains 54 acres more or less,
but the plaintiff says that in fact the description contains
420 acres . The inquisition contains no boundaries, but
(a) Vide Doe v. Redfern. 12 East, 96 ; also notes Thomas' Coke, 1 vol. , 303 ,
304 ; 2 vol. 197 .
(6) Raysing's case , Dyer, 208.
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professes to declare that Mallory at the time of his attainder
was entitled to about 60 acres more or less. As I have
before endeavoured to prove, the question is not in truth
how much or what quantity of land Mallory had , or which
he did forfeit ; but how much and what quantity became
vested in the commissioners by virtue of the act of Parlia
Without any particular words of description to
ment.
expression about 60 acres more or
less, I can never imagine that 420 acres are to pass ; and
therefore when the commissioners became vested with the
limit or enlarge the

estate , it was with that only which had been forfeited, viz.,
about 60 acres . They do not profess to convey even that
quantity, for they call it only 54 acres more or less. For
reasons which will appear in the sequel, I cannot bring my
mind to believe that more than 60 acres ever became vested
in the commissioners by means of the inquisition, and con
sequently they could convey no more ; and if their convey
ance is , by reason of a false description, made to embrace
more than that, the defendant is not to be deprived of his
land for that reason, even though the plaintiff's deed may
be thereby rendered void for what he might otherwise claim
aud ought to have. But, suppose the description is correct,
that is applying the external proof upon the ground to it,
and that it in truth does embrace 420 acres, that in my
opinion does not help the plaintiff, because I think no more
than the 60 acres were vested in the commissioners,.
Suppose, however, that all the land which Mallory owned
did become vested in the commissioners, and that the
nquisition supports the deed , then when the commissioners
professed to sell 54 acres more or less, will 420 pass by
that deed under a description which would cover 420
If one were selling a lot by its number or name,
acres ?
and misstated the number of acres, or misstated the bound
aries of it, that case may be understood without difficulty ;
but in this case external evidence must be applied before it
can be ascertained whether the description embraces only
the 54 or the 420 acres . In such latter case I conceive it
is very important that we should look at the quantity the
parties intended should be conveyed.

To understand such
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a case, we must rightly comprehend what meaning is to be
attached to the expression more or less. In a very old case ,
Day v . Finn (a) , it was held that ten acres, sive plus sive
minus,did not pass 30 acres ; and Yelverton held that by the
expression should be intended a reasonable quantity more
or less , by a quarter of an acre, or two or three at most ;
and if it were three acres less than ten the lessee must be
content with it.

In Portman v. Mill (b) the agreement was

to sell 349 acres by estimation be the same more or less ,
but on measurement it turned out to be 100 acres less, and
Lord Eldon said with respect to the difference, he never
could agree that such a clause would cover so large a
deficiency in the number of acres as was alleged to exist
there. Sir Edward Sugden mentions a case decided in 1825 ,
of Gell v. Watson , where the sale was according to a plan ,
and, in enumerating the different quantities, the agreement
proceeded to say the whole quantity was about 101 acres, 3
roods, and 29 perches. There was a deficiency of 2 acres
in two of the closes which were stated to contain together
8 acres, 1 rood , and 4 perches, and the purchaser was held
entitled to an abatement in the price. It is unnecessary to
express any decided opinion upon the point whether the
description contained in the commissioners' deed, supposing
the jury to have found correctly, would pass the whole
420 acres, or should be confined to about 54 acres, because
I am clearly of opinion that no more than the quantity
mentioned in the inquisition, ( suppose that be sufficient),
can ever be held to have become vested in the

commis

sioners - though, if Mallory had more lands than those
mentioned , they would be vested in the crown ; but the
commissioners could convey no more than under the act
became vested in them ; and because I am fully of opinion
that the inquisition itself, in respect of the want of certainty
of the description of the lands and of whom held, did not
sufficiently authorize the commissioners to sell or dispose
of any particular lands as belonging to Mallory — that is,
certainly not as applicable to those sought to be recovered
in this action .

(a) Owen , 133,

(6) 2 Russ, 571.
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The second question which naturally presents itself is
whether Mallory had any forfeitable interest in the lands in
dispute between these parties .
Suppose the description in
the commissioners' deed can be held to embrace the land ,
it appears from
the document intended to be a lease,
which the lessor of the plaintiff has put in evidence, that
the land in question was part of the lands set apart by
General Haldimand for the Six Nations of Indians. The
instrument setting apart these lands is referred to in the
lease now produced, as bearing date the 20th March, 1795 ,
and as being duly registered in the office of the secretary
of the province. It is matter of history, as is well known,
that the British Government were originally the proprietors
of the lands on the Grand River, and that these lands were
set apart by General Haldimand , the then governor of the
province of Quebec, in order to permit the Mohawk
Indians, and others of the Six Nations, who had lost their
settlements situated within the American States, in conse
quence of their adherence to the British standard, to take
possession of and to settle upon them , and which they and
their posterity were to enjoy forever. The fee simple in the
lands was in the first instance vested in the commissioners ;
and one question is whether the crown has divested itself
of that interest, or only permitted the Indians the use and
enjoyment of the lands—the crown acting in fact in the
light of a parent and guardian for them, as it were, for these
tribes. It never can be pretended that these Indians while
situated within the limits of this province, as a British
province at least, were recognized as a separate and inde
pendent nation , governed by laws of their own , distinct
from the general law of the land, having a right to deal
with the soil as they pleased ; but they were considered
as a distinct race of people, consisting of tribes associated
together distinct from the general mass of the inhabitants,
it is true , but yet as British subjects, and under the control
of and subject to the general law of England.

As regards

these lands on the Grand River, the Indians had no national
existence nor any recognized patriarchal or other form of
government or management, so far as we see in any way ;
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the lands , as appears from the document under which the
tribes claim title to them , shew that they belonged to the
British Government. There seems to have been no trust
created in these lands in any person or body of persons for
the Indians, neither was it necessary there should be , for
it was more natural the crown should be in a situation to
protect their interest and treat them as a people under its
care, not capable of disposing of their possessions. Al
though they are distinct tribes as respects their race, yet
that gave them no corporate powers or existence ; but so
far as the lands are concerned , for all we can see, the
government intended that all members of the tribe should
be upon an equal footing, and each individual should have
The
an interest in the lands to him and his posterity.
government must have considered these people as placed
in such a position, and must have intended to have treated
them in that light, and consequently never intended to have
parted with the proprietorship of the soil. It is quite clear
from the instrument signed by General Haldimand , that
the government never did more than through the governor
of the province permit the Indians the occupation of the
This permissive occupation constituted them, as it
were , mere tenants at will to the crown ; and if that be so,

lands.

then it follows that they could grant no interest to Mallory
such as is pretended in this case which could be forfeited
by reason of his treason, and the plaintiff can have no title
through the inquisition .

Beside this view of the question

there is another, which appears to be beset with insur
mountable difficulties. The lease which the plaintiff pro
duces purports to be made between the Six Nations of
residing on the Grand River, by Joseph Brant,
principal chief and agent duly authorized in the name of
them , the said Six Nations, and in their behalf to execute
Indians ,

leases of such parts and parcels of their lands as by the
said Joseph Brant shall be thought fit to be leased of the
one part, and Mallory of the other part. It is not proved
or shown how or in what manner Brant had or could have
such authority mentioned ; and, supposing the government
intended the Indians to have something more in the lands

-

DOE DEM. SHELDON V. RAMSAY ET AL.

than

a

135

permissive occupation of them , it is difficult to

conceive that any such authority as here pretended to be
exercised amounts to a legal right of disposition. Brant
professes to lease the land in dispute for a period of 999
years, and one of the absurdities of the instrument is that
it professes that the Six Nations of Indians covenant with
Mallory for quiet and peaceable possession . It is a novel
thing in our day to see a whole nation enter into a personal
covenant for quiet enjoyment of lands, and the surprise
with which that novelty strikes the mind is not the less
because the parties who entered into such covenant happen
to be a body of North American Indians.

As before re

marked, these tribes cannot be looked upon or treated as
corporate bodies, without being created such in some way
known to our law ; and, so far as weknow , there were no
means by which Brant could be appointed or have delega
ted to him the authority of each individual member of the
tribe for himself and his posterity, to grant and dispose of
the lands as he thought fit to be leased. We read that
Abraham and Abimelech entered into a covenant in regard
to a well, and the same thing occurs even to the present
day, that the chiefs of the nomadic tribes of some parts of
the east bind the tribe in respect of their dealings, though
the tribe , with other tribes, is under the government of a
superior authority. Whether the Indian tribes of this conti
nent acknowledge such absolute authority, and whether it
would require to be delegated by a council, I do not know ;
but, whatever may be the Indian laws or customs in this
respect, I take it to be clear that the property in the lands
which were confessedly at one time in the crown, must be
dealt with and disposed of according to the general law of
the country, unless we see that the crown has intended it
to be governed by some other law. Most certainly by our
law , without something more than a person designating
himself an agent, and signing himself as such , a whole
body of persons could not be bound by the act of one. The
government

perhaps

in transactions with

a tribe

may

recognise the acts of those known to be the principal
.chiefs as being the acts of the whole body ; but that is a

ཡ་ མ་མངག རྒོ །
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very different matter from calling upon a court of justice to
give effect to the alienation of lands, which , for all we can
see, must be governed by the same rules and laws which
regulate the title to all property within our jurisdiction.
No authority is shewn in any way which could warrant
Brant disposing on behalf of the Six Nations of these lands
by such an instrument as produced in this case . It is very
true the Indians are not contesting the validity of the act of
their chief ; but inasmuch as the plaintiff undertakes to
prove that he has a good title to the lands because Mallory
owned them and forfeited them by reason of his treason ,
the defendant has a right to put the plaintiff to prove a
strictly legal title, and forces upon our consideration the
question whether in truth Mallory had any legal interest
upon which the inquisition can attach. The case of Dunn
on the demise of Warren v. Fearnside ( a ), bears out this .
position .
Whether the jury have arrived at a sound conclusion in
regard to the starting point of the description of the land
may well, I think, be doubted ; but that, however, was a
matter within their province to decide.
Upon the legal right, however, of the lessor of the plaintiff, I feel clear he must fail, and that he never can succeed
in this action , or in any action of ejectment founded upon
this inquisition and Mallory's title under the instrument
produced at this trial.
DRAPER , J. , being concerned in this case when at the bar ,
gave no judgment.

JONES V. WALKEF ET AL.
Covenant - Construction .
The plaintiff, Jones, had chartered a boat called the “ Favorite ,” of Mr. Cay
ley, for seven years. Before the expiration of this charter, a copartnership
was formed between the now plaintiff and the now defendants. " When this
copartnership was dissolved, there was still a year to run of the above char
ter ; and the plaintiff and defendants entered into an agreement whereby the
defendants undertook to assume the abovecharter for the time unexpired ,
and to pay “ F. M. Cayley , Esq., the sum of 3601 for the use of said steamer
for the year 1847, ( the remaining year of the charter,) and shall and will de
liver up to the said R. Jones, or to the said F. M. Cayley, the said steamer
* Favorite ," on the expiration of the said charter, or otherwise account to
the said Jones, or the said Cayley, for the value of the said boat ; and gen
erally and without exception shall and will save the said R. Jones harmless.
therefrom , and from the said charter, and from all the obligations thereof. "
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Held , That though the words “ generally and without exception did literally
amount to an undertaking to save plaintiff harmless from any demand under
the charter party, yet that, when taken in connexion with the prior agreement
(set out in the statement of the case) for this covenant, they would mean rather
without exception as to the description of claim than as to time, and that de
fendants would be liable only for moneys accruing due under the charter
party during the co -partnership , and thence to the expiration of the charter.
Held also, That defendants were not discharged from their covenant by their
bankruptcy and certificate .
The plaintiff, Jones, and Walker, one of the defendants ,
were, in and before 1846, partners in the business of for
warding. On 25th March , 1846 , they entered into sealed
articles of partnership with Hilliard, of which a copy was
before the court.
By it, Jones & Walker agreed “ to put at the disposal of
the new partnership, to be held and reckoned as partner
ship property, certain vessels, one of which is the steamer
Favorite,” as chartered by the parties of the first part
(Jones & Walker ), with all and every their rights under said
charter. ”
And Hilliard, on his part, places at the disposal of the
new co -partnership, to be held and reckoned as partnership
property, certain steamers and other vessels— " the charters
of the foregoing four steamers to be assumed by the said
(new ) copartnership and to be paid from the funds thereof
to the same extent as the same were heretofore agreed upon
by the said parties of the first and second parts respectively. "
The copartnership was to continue during the whole
season of navigation of 1846 , and then to determine, unless
continued by consent ; and if not continued , then the whole
joint stock and effects were to be sold in February following ,
and the proceeds and all profits realized , after full liquida
tion of all debts and demands whatever against the partner
ship, were to be divided equally.

On the 6th March, 1847, they dissolved partnership : the
articles of dissolution are set out on oyer. In 1843 , and
before any partnership had existed , the plaintiff had char
tered the steamer “ Favorite, ” of Francis M. Cayley, for a
period which would expire at the close of the navigation of
1847. By their deed of dissolution the defendants assumed
the charter for the unexpired period , and agreed to pay 3601.
to Cayley, as what would be due to him under the charter
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for that year. This sum of 3601. forms no part of the
moneys for which the action is brought. Afterwards the
said Cayley prosecuted the plaintiff for money claimed to
be due to him under the charter, for a period prior to the
time when the defendants assumed the charter, and obtained
a judgment against him for 3601. 10s., which was entered
up in the Queen's Bench for that sum, and 141. 5s. for costs
on 2nd May, 1849. This judgment was obtained for money
as being due under the charter prior to the year 1847.
Prior to this judgment — viz ., on the 29th of September,
1848—the defendants, having become bankrupt, duly ob
tained their certificate in bankruptcy in Lower Canada,
which was duly confirmed .

The plaintiff

brought this

action to recover the amount of this judgment and the costs
attending it, maintaining that the defendants were liable
for the same under their general covenant, contained in the
deed of dissolution, to save the plaintiff harmless from the
said charter, and from all the obligations thereof generally
and without exception .
The agreement between Jones and Walker of the 20th

February , 1847, being set out on oyer was in substance as
follows : - After reciting that Jones, Walker & Hilliard
had carried on business during the past year as copartners,
and the desire of the parties that the copartnership should
be dissolved, &c. , and the desire of Jones to be released
from all interest and concern therein, &c. , and that many
debts were owing to and by the said copartnership , and
that Walker had agreed to purchase Jones's interest, &c. ,
Walker undertook , in consideration of the premises, that he
would, on or before the 5th of March following, deliver or
cause to be delivered to Jones, or to his agent for him , an
instrument in writing, duly executed, &c., by Walker &
Hilliard, to the effect “ that they and each of them (the said
Walker & Hilliard) shall and will settle and pay all the
debts and liabilities now due by them (the said Jones,
Hilliard & Walker), or which shall or may hereafter become
due or payable by them by reason of their having been such
copartners as aforesaid, or by reason of the said copartner
ship business, or for or to which the said Jones is, shall, or
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may hereafter become answerable or liable for, or by reason
of any sums due or payable, or to become due or payable
upon or in respect of any charters or leases of boats used
and employed in the said copartnership business for the
time the said copartnership existed and was carried on, for
or by reason of the said copartnership business, or his being
or having been a partner with the said Hilliard & Walker
in the said business, or which has arisen or grown out of
or may hereafter arise or grow out of the said business, &c .
And whereas the said steamboat, called the Favorite, ' was
employed in the said copartnership business, and whereas
the said steamboat, ' Favorite,' was chartered by the said
Ralph Jones from one Francis M. Cayley, for a period
which will expire at the close of the navigation of and for
the year 1847 , at or for a price or sum of 3601. for the said
year 1847, which will be payable to the said Francis M.
Cayley, and for which the said Ralph Jones is individually
responsible to the said Francis M. Cayley. Now , these
presents further witness, that, upon the said James Archi
bald Walker furnishing to the said Ralph Jones , or his
agent at Montreal appointed to receive the same, or to the
said Charles S. Palsgrave, an undertaking in writing under
the hands and seals of them, the said Lonson Hilliard and
James Archibald Walker, that they, the said Hilliard &
Walker, will assume the charter of the said steamer
* Favorite

for the time unexpired , and will pay to the said

Francis M. Cayley the said sum of 3601. for the use of the
said steamer for the season of 1847, and such interest as
may become due thereupon, and shall and will save the
said Ralph Jones harmless therefrom , and from the said
charter and the obligations thereof, and shall and will
deliver to the said Ralph Jones, or to the said Francis M.
Cayley the said steamboat ' Favorite ,' on the expiration of
the said charter, according to the terms and condition of
such charter, or otherwise account to the said Ralph Jones ,
or the said Francis M. Cayley, for the value of the said
boat, then , and upon receipt thereof, the said Ralph Jones
shall and will, and he hereby doth then assign, sell, and
transfer to the said James Archibald Walker the said charter
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of the said steamboat ‘ Favorite,' and all his right, title and
interest therein , and in the said steamboat ‘ Favorite.' ”
The argument of the 4th of March , 1847, between Jones,
Walker & Hilliard, was in substance as follows : -- The
said Lonson Hilliard and James Archibald Walker hereby
jointly and severally covenant and undertake , for the con
sideration in the said articles of agreement of the 20th of
February last set forth , and further, for and in consideration
of the sum of five shillings currency to them in hand paid
by the said Ralph Jones before the passing of these pre
sents, to settle and pay all debts and liabilities now due
by them , the said Ralph Jones, Lonson Hilliard , and James
Archibald Walker, or which shall or may hereafter becom
payable to them , by reason of their having been such
copartners, as mentioned in the said articles of agreement
and as aforesaid, or by reason of the said copartnership
business, or for or to which the said Ralph

Jones is, or

shall hereafter become liable or answerable for or by reason
of any sums due or payable, or to become due or payable
for upon or in respect of any charters or leases of boats
used and employed in the said copartnership business for
the time the said copartnership existed and was carried on,
or for or by reason of the said copartnership business, or
his (the said Ralph Jones) being or having been a partner
with the said Lonson Hilliard and James Archibald Walker
in the said business, or which have arisen or grown out of,
or which may hereafter arise or grow out of the said busi
ness. And the said Lonson Hilliard and James Archibald

Walker do hereby further jointly and severally undertake
and assume the charter of the steamer · Favorite' mentioned
in the said articles of agreement, for the time unexpired, as
mentioned in the said articles of agreement, and will pay
to Francis M. Cayley the sum of 3601. currency , for the use
of the said steamer for the year 1847, and such interest as
shall and may become due thereon , and shall and will
deliver up to the said Ralph Jones, or to the said Francis
M. Cayley, the said steamer Favorite ' on the expiration
of the said charter, according to the terms and conditions
of the said charter, or otherwise account to the said Ralph
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Jones, or to the sạid Francis M. Cayley , for the value of
the said boat, and generally and without exception shall
and will save the said Ralph Jones harmless therefrom , and
from the said charter, and from all the obligations thereof.
Plea, after oyer, that defendants did undertake and
assume the charter of the steamer “ Favorite " in said articles
of agreement mentioned , for the unexpired time thereof,
and did pay to the said Francis M. Cayley the sum of 3601.
for the use of the said steamer for the year of our Lord 1847,
and such interest as became due thereon at the time, and
according to the terms of the said articles of agreement , and
did generally and without exception save plaintiff harmless
therefrom, and from the said charter and all the obligations
thereof, in pursuance of the said covenant of them ( the
defendants ) : conclusion to the country, and similiter.
The defendants also pleaded, that after the accruing of
the said causes of action and before the commencement of
suit, they became bankrupt : concluding to the country :
similiter.
The questions for the consideration of the court are - Did
the defendants incur a liability to plaintiff for any moneys
that might be due under the charter prior to the year 1847 ?
When did their liability commence ? Are they protected
by their certificate ?
Mr. Van Koughnet for plaintiff - Defendants contend, that
their covenant is prospective only, not retrospective ; and
they also contend, that except as to a particular sum, they
are discharged by their bankruptcy and certificate in L. C.
The certificate of bankruptcy is no bar, because the judg
ment against Jones was not recovered till after the bank
ruptcy, and until that judgment was recovered Jones had
no claim against the defendants.
Hagarty,

Q. C. ,

contra- The judgment recovered by

-Cayley against Jones was for charter money accruing due
before the copartnership, except as to 361. Defendants had
no notice that Jones owed this sum to Cayley. Again , the
covenant is for a particular sum and for a particular time,
and the expression of that must exclude the general terms
relied on by plaintiff. This is also a covenant to indemnify
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a debt provable ( a ).

It is a debt payable on a contin

gency (6).
Cameron, Q. C. , in reply - The articles of copartnership
throw on the firm all the liabilities arising on all the char
ters, and the articles of dissolution relieve plaintiff from all
those liabilities. The 9 Vic. , ch . 30, applies to confer a
privilege on sureties to come in and prove, but it is not
compulsory on them to do so. Defendants might have
indemnified plaintiff at any time up to the giving of the
judgment ; they were his sureties to save him from his own
debt ; they cannot be said to have failed until a judgment
was recovered against him ( ) .
ROBINSON, C. J.-On this covenant of 4th March , 1847,
the question arises, whether it makes Walker & Hilliard
liable to idemnify Jones against the claims of Cayley,
under the charter party, for any part of the hire of the
steamer " Favorite " for a period before the partnership was
formed between Jones & Walker & Hilliard, and while
she was employed in the business of Jones & Walker, or
of Jones alone ; or only for hire due for the period during
which she was employed in the joint business of Jones,
Walker & Hilliard and the period which was yet to elapse
after Walker & Hilliard assumed the charter party, as they
did by their instrument of 4th March , 1847.
The words of the covenant are so comprehensive that I
have found it difficult to satisfy myself that we can be
warranted in holding the defendants not to be responsible
for the money which Jones has been compelled to pay
under the charter party for the hire of the boat for the
period while she was only used in his own service, or in
that of Jones & Walker, and before the partnership entered
into between them and Hilliard. The words “ generally
and without exception shall save Jones hırmless from the
said charter and all the obligations thereof,” do literally
amount to an engagement to save him harmless against.
any demand that can be made upon under the charter
(a) 9 Vic., ch. 30, sec. 32.
(6) Archbold Bankruptcy, 304-5 ; Lyde v. Minn. 1 M. & K, 683 ; 4 Sim. 505 ..
(c) Toppin v. Field, 17 Jar. 257.
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Shall we then be warranted in reading it as if these

words were added, “ for or by reason of anything done or
suffered since the said steamer was first employed in the
business of the copartnership, and from thence till the ex
piration of the said charter party ? ” I have no doubt that
was intended ; and upon a careful consideration of the sev
eral deeds, and reading them all in connexion and as one
instrument, as I think we should do, my opinion is, that that

I

is the construction which we should give to the instrument.
The recitals in the agreement of 20th February, 1847,
think , shew that to have been intended ; and the covenant
of 4th March is declared to be entered into in pursuance of
that agreement.
It was not, therefore, we may suppose, designed to go be
yond the preliminary agreement. The reasonable intend
ment is , when the plaintiff recites that a certain sum would
be due for the boat for 1847, that that only was due, or at
least only that and whatever might be still due for 1846 , (if
anything ), which his partners would be aware of as well as
himself.

The words “ generally and without exception,” I

think, mean all claims without exception as to the description
of claim that should be made for anything while the defend
ants participated in the use of the vessel ; not without ex
ception as to time, which would render the defendants liable
for a debt contracted while they had no connexion with the
boat or interest in her earnings.
It is quite true that Jones, meaning to give up all business
and stock , and parting with this steamer which he had char
tered , might know that he was divesting himself of all means
of paying Mr. Cayley the account still due for 1845 , or any
time before that, and he might feel it to be due to Cayley
and himself not to part with the only means of earning the
money for paying the debt, unless the defendants would
become liable for it. It is true, also, that, in the settlement
of the dissolution , allowance may have been made to the
defendants in consequence of their agreeing to pay this old
debt, though there was no offer to prove any such thing by
them . If that were so, Jones might well exact a covenant
to cover all the past, and the defendants might reasonably
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agree to give it, and would be bound by it.

But then, I

think , the covenant should have expressly included what
otherwise would appear to have no relation to the part
nership transactions or to the dissolution ; for without such
express reference, it is my opinion, though not given with
out some hesitation, that the covenant, taken in connexion
with the recitals in both the deeds, does not, by fair con
struction , extend to such prior debt.

The charter, I think,

is only assumed for the future, and such liabilities only in
tended to be covered as might be incurred after Jones
ceased to be solely interested in the charter party. The
whole tenor of the instruments seems to call for this con
struction, according to the authority of Arlington v. Meyrich
(a) and the cases there cited among which I refer to Liver
pool Water Works Company v. Atkins (b) . I incline to
think that, according to some modern decisions, if the fact
really was that this old debt was known to defendants to be
due, it was intended to be provided for — that might have
been shewn by the plaintiff in evidence at the trial, in order
to entitle him to the full beneft of the construction of which
the covenant is literally susceptible, because his evidence
would not contradict the clear language of the deed, but
would come in aid of that and support it against the less
comprehensive construction which the accompanying re
citals would otherwise suggest.
DRAPER, J.—Two questions arise :
1st.
ered ?

Does the covenant cover the sum sought to be recov

2nd. If so, does the defendants' bankruptcy before the
plaintiff was obliged to pay, bar the recovery ?

In other

words, was the plaintiff's right to be indemnified against
any claim of Cayley's, a debt provable under the commission ?
I find it very dificult to get over the words of this cove
nant, which , as set

out on

oyer,

are, that ' Hilliard

&

Walker “ do hereby further jointly and severally under
take and assume the charter of the steamer Favorite,'
in the said articles of agreement mentioned, for the time

(a) 2 Saunders 411, 415 b.

(6) 6 East, 510.
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unexpired, as mentioned in the said articles of agreement ,
and will pay to F. M. Cayley the sum of 360l. currency ,
for the use of the said steamer for the year 1847 , and such
interest as shall and may become due thereon, and shall
and will deliver up to the said Ralph Jones, or the said
F. M. Cayley, the said steamer ' Favorite'on the expiration
of the said charter, according to the terms and conditions of
the said charter or otherwise account to the said R. Jones,
or F. M. Cayley, for the value of the said boat and gene
rally and without exception shall and will save the said R.
Jones harmless therefrom , and from the said charter, and
from all the obligations thereof ."
Take this alone, and it contains the following stipulations :
1st. To assume the charter of the steamer “ Favorite.”
This may be properly considered as only operating prospec
tively .
2nd . To pay to F. M. Cayley 3601. for the use of the
steamer for 1849. This is definite and clear, limited , and
precise in language and application.
3rd. To pay such interest as may accrue thereon :-i e. ,
on 360l. , in the event of its not being paid at the time
limited by the charter.
4th. At the expiration of the charter to deliver up the
Favorite” to the plaintiff, or to F. M. Cayley, according
to the terms of the charter, or otherwise to account to the
plaintiff, or to F. M. Cayley, for the value thereof.

This

is also clear in terms, and no breach is complained of in
respect to this undertaking.
5th. Generally and without exception to save the plaintiff
harmless therefrom ; which, by reference to the last antece
dent means, from delivering the" Favorite” to F. M.

Cay

ley, in the event of non -delivery to him or the plaintiff.
6th . Again , under the governing words - generally and
without exception to save the plaintiff harmless from the
charter.

7th. Still under the same governing

words -- generally

and without exceptron to save the plaintiff harmless from
all the obligations of the said charter.
It must be assumed that the defendants knew what the
10

9 U.C.Q.B.
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charter was and what its obligations were, and that the
plaintiff was liable for all, as well those antecedent as those
subsequent to the partnership. And I do not see how it
can be denied that the words of the covenant of the defen
dants are large enough to cover every liability which the
plaintiff was subject to under the charter and its obligations.
It must, therefore, be enquired, what is there to qualify,
limit, and narrow the general sense and application of the
words used ?
First, there is the recital in the deed containing the cove
nant, which refers to the previous articles of agreement
dated 20th February, 1847, so far shewing this deed of 4th
March , 1847, to be made in pursuance of those articles .
This if further shewn by the commencement of defendant's
covenant, which says, that defendants do covenant and
undertake, for “ the considerations in the said articles of
agreement. ” They then engage to settle and pay all the
debts and liabilities due by the three as partners, as men
tioned in the said articles or by reason of the copartnership
business, or for or to which plaintiff may be liable, for any
sums due, or to become due in respect of any charters or
leases of boats used and employed in the partnership busi
ness for the time the said partnership existed or by reason
of the partnership business or of the plaintiff having been
a partner in the said business, and particularly will pay
10001. , the price of the steamer “ Swallow , " with all inter
est from 1st February, 1846, and from all such debts and
liabilities and all damages to arise therefrom to indemnify,
& c., the plaintiff. And then follows the covenant respecting
the “ Favorite .”
So far as this goes, it shews the covenants to indemnify,
pay, &c. , had exclusive relation to the business of the part
nership and to liabilities arising out of, or in connexion
with it.
Hilliard was no party to the articles of February, 1847.
They were made between the plaintiff and the defendant
Walker only . The object of them was, that plaintiff should
retire from the copartnership between the three, and that
Walker should purchase all the plaintiff's interest in the firm .
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For this interest, Walker undertakes to pay him the sum
of 1625l. at fixed periods, to indemnify him generally
against all the partnership liabilities, and with regard to
the “Favorite” there is this particular stipulation : After
reciting that she was employed in the copartnership busi
ness, and was chartered by plaintiff from F. M. Cayley for a
period expiring in 1847 , for the sum of 360l.for the year 1847 ,
and for the payment of which to F. M. Cayley, plaintiff was
individually responsible, it was agreed, that, upon Walker
furnishing plaintiff an undertaking under the hand and
seals of defendants, that they will assume the charter of the
Favorite " for the time unexpired , and will pay to F. M.
Cayley the said sum of 3601. , for the use of her for the year
1817, and such interest as may become due thereupon, and
will save plaintiff harmless therefrom , and from the charter
and the obligations thereof, and will deliver the “ Favorite ”
to the plaintiff, or to F. M. Cayley, at the expiration of the
charter, according to its conditions, or otherwise account to
plaintiff, or to F. M. Cayley, for the value of the boat, then
plaintiff assigns the charter of the “ Favorite, ” and his
interest therein to Walker,
This is, at all events, intended to relieve plaintiff from
all liability accruing, or which had accrued on that charter
during the whole period of the copartnership ; and standing
alone, I think it may be properly construed to limit it to that
period. If the covenant of March , 1847, had strictly followed
the language of these articles, I think there could be no
room for question .

The rest of the court, I believe, are of

opinion that the introduction of the additional words “ gener
ally and without exception ,” &c . , was made, not to extend
the indemnity over the whole time for which the charter
was created but only to all transactions and liabilities,
enumerated or not, which happened or accrued upon, or
in relation to the charter, from the beginning of the copart
nership of the defendants to the end of the season of 1847,
when the charter expired . I am not prepared to differ from
that conclusion, though I have not been able to free my
mind from great doubt upon it.

But I am not, however,

prepared to hold—and the words of the special case appa
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rently poinf to this — that the only liability of the defendants
is for the sum of 3601. for theyear 1847 , and for any interest
on that sum. I think the words used clearly extend over
all the time the

“ Favorite” was in the hands of the firm ;

and if any part of the judgment recovered against the plain
tiff is for moneys accruing due during

that

period

the

plaintiff is, in my opinion , entitled to indemnity (a) .
BURNS, J .-- I have no doubt that the words of the final
instrument upon the dissolution of the partnership of the
parties are to be looked upon as respects the charter of the
steamer “ Favorite ” as being larger in terms than those
contained in the first agreement for the dissolution of part
nership, and being so, it is right that we should consider
the parties introduced them with and for some object and
intent. I am content to rest my opinion upon the contents
of the instrument of the 4th of March , 1847 , as to what intent
and object the parties had in view , when they dissolved
their partnership, respecting the liabilities and obligations
under which the defendants came by virtue thereof.
It is
quite possible enough that I may be mistaken , however ;
still it is the best opinion I can form , upon the instrument
itself, as to what the parties intended .
If the defendants mean to contest their liability for any
portion of the rent of the vessel for the year 1846 , by reason
ofthe terms of the agreement only extending, as they con
tend, to the unexpired period of the charter at the time the
agreement of dissolution entered into, I do not think it can
hold good. It appears that the copartnership of the parties
commenced on 25th March , 1846, and was dissolved on the
20th February, 1847 ; and the covenant, on the part of the
defendants, when it was dissolved is, that they will settle and
pay all the debts and liabilities to which the plaintiff should
or might become liable or answerable for or by reason of
any sum or sums then due or payable, or to become due or
payable for, upon, or in respect of any charters or leases of
boats used and employed in the copartnership business, for
the time the copartnership existed and was carried on .
Under this , the defendants were bound to discharge any
(a) 2 Saund, 411 n.; 1 Exch . 454.
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sum or sums due Mr. Cayley for the year 1846, and if any
portion of that remains due or be included in the judgment
of Cayley against the plaintiff, the defendants' covenant
will oblige them to

discharge

it.

As respects this , the

second question is, whether the bankruptcy of the defen
dants has discharged them from being liable in an action
on the covenant. The covenant being one of indemnity, I
do not think the certificate barred the plaintiff's remedy.
There was no debt due or incurred by the defendants to the
plaintiff, nor did the defendants incur a debt to Cayley in
any way that he could prove upon the bankrupts' estate,
and the plaintiff clearly could not prove any debt, and there
was no way by which the value of the plaintiff's claim
could be ascertained , until the plaintiff sustained damages
by reason of the defendants not keeping their covenant.
The principal question between these parties, however,
is , whether the words of the covenant, that the defendants
generally and without exception shall and will save the
plaintiff harmless from the charter of the vessel, and from
all the obligations thereof, are to be construed as extending
over the whole period of time for which the plaintiff char
tered the vessel from Cayley. I do not think they are to be
so construed ; and the grounds upon which I have arrived
at that conclusion are these : First, in addition to the
defendants' assuming the liabilities of the partnership, they
also undertake for the liabilities of the plaintiff, as follows :
that is, to which the plaintiff should or might thereafter
become liable or answerable, for or by reason of any sums
due or payable, or to become due or payable for, upon , or
in respect of any charters or leases of boats used and em
ployed in the copartnership business, for the time the sail
copartnership existed and was carried on, or for or by reason
of the said copartnership business, or his ( the said plain
tiff's) being or having been a partner with the defendants
in the said business, or which have arisen or grown out of,
or which thereafter might arise

or grow out of the said

business. This provision contains the larger or extended
liability of the defendants for the plaintiff, and is clearly
confined to the time of the partnership dealings ; and, being
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a provision to indemnify the plaintiff against his liabilities,
if it had been intended to cover all his liabilities whatever,
in respect of charters or leases, one would have supposed
the words would have been large enough to embrace such
intention. I consider this provision in favour of the plain
tiff as the larger proposition ; and , that this evincing no
intention to extend beyond the time of the partnership, we
should not extend other words beyond that time, unless
there were a clear evident intention of the parties that it
should be so. Secondly, the covenant of the defendants ,
after the general words, says, that particularly the defen
dants shall and will pay Alpheus Jones the price of a
steamer purchased by the partnership from him . This par
ticular provision covers the whole liability of the plaintiff
in respect of this steamer, as was clearly intended , because
it was a partnership debt ; but the introduction of one par
ticular, as part of the general words or covenants, would
lead to the conclusion that no other particular liability of
the plaintiff was intended , but in all other respects the
general words would and should include all tnings the
parties intended . Then follows the provision respecting
the steamer the plaintiff chartered from Cayley. The
defendants first assume the charter for the time unexpired ,
and agree that they will pay Cayley 3601. for the year 1847 ;
and that at the expiration of the charter they should and
would deliver the steamer up to Cayley, according to the
terms and conditions of the charter, or otherwise account
to the plaintiff or Cayley for the value of the boat ; and then
say, they generally and without exception should and would
save the plaintiff harmless, & c. Now , it appears to me
clear, first, that the defendants only assumed the unexpired
time of the charter ; and I think it is but reasonable to
suppose the parties intended the liability of the defendants
to be but co-extensive with their assumption, so far as the
payment of fixed sums were concerned , because there is
an express provision for the payment of the 3601, for the
year 1847 , which would have been unnecessary if the sub
sequent words were intended to protect the plaintiff from
his liability for specific rents, no matter when they might
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be due. Secondly : it is clear the defendants undertook to
deliver the vessel at the end of the charter, according to the
terms and conditions of the charter party, which would of
course include the repairs, & c ., which might be necessary , if
any there were, which would be required to be done in con
sequence of injuries, &c. , sustained previous to the defen
dant's assumption of the vessel ; but the parties, I think,
inay have supposed there

might be

something possibly

which might not be included in the provision for deiivering
up the vessel according to the terms of the charter party ;
and therefore, to prevent the possibility of any misunder
standing on that ground they thought it better to insert the
general words. This construction gives full effect to the
general words, if we apply them to the corpus of the vessel.
It appears to me more reasonable to hold that this was in
tended, rather than that it was intended to cover the pay
ment of moneys due by the plaintiff individually, and with
and for which the defendants neither had any interest, nor,
so far as we see, any value ; and further, so far as we can
judge, were ignorant that he did owe .

It seems to me more

reasonable to hold that the parties intended the general ex
pression to apply to the corpus of the vessel , rather then to
apply to the payment of fixed or known sums , for this
additional reason , that both in the case of the steamer
Favorite, which was chartered, and the

other

steamer,

which was purchased, the sums of money to be paid in
respect to them are both named ; and, as the plaintiff must
of course have known the precise snm which he owed
Cayley in respect to the rent, if it had been intended the
defendants should pay it, it would , I think , have been spe
cially provided for, instead of being allowed to be depen
dent upon the construction of that which is, as we now see ,

capable of being argued as susceptible of different construc
tions . Viewing the whole scope of the instrument together,
it appears to me this was intended - namely that the plain
tiff should leave the partnership in consideration of a certain
sum to be paid him ; that all the debts contracted by
the partnership, or by, or due by, the plaintiff individu
ally, for the benefit of the partnership business, should be
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assumed by the defendants : that they should assume the
steamer " Favorite ” for the year 1847, and should pay
Cayley the rent of her for that year ; but as the plaintiff
had before used and employed the vessel in his own business,
and was bound to deliver her up at the end of the charter,
according to the terms and conditions of it that the defen
dants assumed that responsibility for him generally and
without exception as to time when injuries might have been
sustained, or as to any of the terms and conditions or obli .
gations thereof as respects the vessel, as distinct from the
rent of her use.

BEAVEN v. REED.
Case for overflowing land - License revocable at will not assignable.
W. G. , owning lot 24, obtained a parol license from the plaintiff (owner of lot
25 ) to erect a dam across a stream running from lot 25 through lot 24 , and
thereupon erected a dam , and in further consequence of such license built a
mill on said lot, to be worked by means of said dam. The defendant pur
chased the lot, mill, &c. , from W. G. , and for the purpose of working 'the
mill upheld the said dam, and thereby overflowed plaintiff's land. Plaintiff
brought his action, and defendant pleaded the license to W. G .; and that he
(defendant) having purchased the lot, &c. , from W. G. , for the purpose , & c.
upheld the said dam , &c.
Held on demurrer ( ROBINSON, C. J. , dissentiente,) plea bad :
1st. Because the license being coupled with the grant of an easement, the grant.
not being by deed, was void , and the license consequently revocable. .
2ndly. Because it was a license, for all that appeared, given to Graham per
sonally, and being revocable was not assignable :
3rdly. Because the right to overflow plaintiff's land was claimed as incident to
the possession of the mill on lot 24 ; but the plea does not shew that the right
so formed such an incident, either by the manner of its creation or otherwise,
Case for overflowing land.
The declaration stated plaintiff's possession of No. 25 ,
8th concession Puslinch , across and from which lot there is
a stream of water running to and across No. 14, in the 8th
concession, Puslinch ; that before the erecting of the dam
complained of, the water of said stream did run and flow ,
and of right ought to run and flow without interruption
and by reason of his possession of No. 25 plaintiff should
by right have the water run and flow in and across No. 24,
in its free, usual , uninterrupted , and natural course ; that
one W. G. wrongfully erected a dam on No. 24, and defen
dant wrongfully upheld it, whereby part of No. 25 was over
flowed .
Plea : That one W. G. being possessed of lot No. 24, and
desiring to erect a mill thereon, and requiring a dam across
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said stream on his lot, the plaintiff gave to the said W. G.
license and permission to erect on said lot across said
stream the mill -dam in question, and W. G. , by such license of
plaintiff, and at the cost of W. G. , in consequence of such
license, while possessed of said lot, did erect said dam ; and
in further consequence of said license W. G. erected a mill
on said lot at great expense, to be worked by means of said
dam ; and defendant having acquired said lot, mill , and
dam , by purchase from W. G. , and being the occupier suc
ceeding W. G. , hath for the working the said mill which
could not otherwise be worked, upheld, maintained ,
continued said dam .

and

Demurrer : That defendant claims an easement in plain
tiff's land without shewing any right, or how he acquired
it ; that such easement is not stated to have been granted
by deed , nor that it was given to W. G. and his assigns ,
nor shews that plaintiff licensed defendant to uphold the
dam ; or, if that is meant, leave and license to defendant,
and not the evidence of it, should have been pleaded .
Freeman , for demurrer, contended that what the defen
dant sets up is not a mere license , but he is claiming an
easement in the plaintiff's land , which can only lie in grant ,
and no deed is shewn by which such an interest can pass.
He referred to Wood v. Leadbitter (a) , and Robinson v .
Fetterley (b) .
Van Koughnet, Q.
not apply.

C., contra . - Wood v. Leadbitter does

A license to do a thing on a man's own land

does not require a writing or deed — aliter, if it be to do
something

on another's land - Winter v.

Brockwell (c) ,

Liggins v. Inge (d) . If the dam was lawfully put up, the
defendant is not bound to take it down . This is a case of
a license coupled with an interest, and therefore irrevoca
ble-Law Mag. , No. 68, Aug. , 1845, p. 129.
Freeman , in reply-The only interest that can be con
nected with the alleged license is the interest in the money
expended in putting up the dam ; defendant upholds the
dam , and there is at least no license as to him .
(a) 13 M. & W. 838 .
(c) 8 Ea. R. 308.

(b) 8 U.C, R. 340.
(d) 7 Bing. 682.
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ROBINSON, C. J.—The plaintiff complains that he is the
proprietor of land, through which a stream runs down
to and through certain other lands mentioned in the decla
ration ; and one Graham having wrongfully erected a
dam across the stream on the said land below the plaintiff's
land , this defendant aforesaid wrongfully and injuriously
continued and maintained the said dam so wrongfully
erected by Graham, and thereby occasioned the water of the
stream to flow back on the plaintiff's land .
The defendant pleads that Graham being in possession
of the land below the plaintiff's, and desiring to erect a
mill-dam upon it, the plaintiff at his request gave him
leave to erect the dam mentioned in the declaration ; that
Graham under this leave erected the said dam and put up
a mill at great expense : that he the defendant afterwards
purchased the said land from Graham, with the said dam
and mill thereon, and hath kept up and maintained the said
dam , because the same was necessary for the working of
his mill, &c.
The plaintiff demurs to this plea as being no defence,
for that it amounts to an attempt to set up a title to an
easement without any foundation by deed ; and because
it is an argumentative plea of license by merely setting out
evidence without asserting that the
leave, &c.

plaintiff

did give

The plaintiff has taken an exception to the defendant's
plea, in point of form , which he did not press upon the
argument, and I do not think it is a good objection . The
cause of demurrer to which I refer is that the plea sets out
evidence merely of certain facts which the defendant relies
upon as

proving a license in effect ;

whereas, if they

amounted to a license, the defendant should have pleaded
a license in the usual form . There are several cases in the
books in

which

the property of the person giving the

license has changed after the license was given, and the
plea is framed on the same principle as this plea.

I have

not found one in which the property of the license has
changed hands, and when consequently it is not the licensee
who sets up the license, but one succeeding to his property .
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The same reason, however, must apply in both cases, mak
ing the plea special .
The defendant in this case could
not have pleaded with truth that the plaintiff allowed
him to build the dam , or the mill which depended on the
dam ; nor could he plead that the plaintiff had given him
leave to continue a dam which had been wrongfully
erected by Graham , because neither would have been true .
His defence is that the dam was built by Graham , not
wrongfully as the plaintiff alleges, but with the express
leave of the plaintiff ; that confiding in that leave, Graham
had at great expense built the dam , and a mill , which would
be useless but for the dam ; and that the defendant is now
the assignee by purchase of the mill and dam . He main
tains that under such circumstances the plaintiff cannot
meet him as a trespasser, for continuing the dam erected by
Graham with his permission.
As to the substantial part in the case : There are some
authorities which seem to determine that in a case like the
present the plaintiff must at least have requested the defen
dant to abate the nuisance before he could treat the con
tinuing it as a wrong ; but the defendant contends that it is
not in the power of the plaintiff to revoke his license and
insist on the dam being removed ; and he has rested his
case on the want of a request being shewn that he should
pull down his dam .
I think the defendant is supported by authority for what
he contends for, and that his plea does set up a good
defence. There are two distinctions which must be kept
in view, otherwise in examining the English authorities
there may appear to be an inconsistency in the various
decisions when in truth they are all reconcilable with each
other, if the difference of circumstances be attended to .
The defendant here is not sued for having done anything
on his neighbour's land , but for continuing wrongfully a
dam on his own land , which the plaintiff could not com
plain of unless for the injury which it occasions by backing
the water on him . And in the next place the defendant is
only defending himself against an action of trespass, by
setting up that the erection which the plaintiff complains
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of as being injurious to him was put up with his leave ,
and therefore not wrongfully. If he were plaintiff, and
standing upon a right of privilege which he claimed to
have acquired on the land of the other party, and were
complaining of his right or privilege being obstructed , and
claiming damages on that account, then he would be under
the necessity of shewing a grant by deed as the foundation
of his right, and could not rely on a mere parol license as
conferring such a

right.

If, for instance , Graham

had

obtained a parol license from Beaver, the now plaintiff, for
digging a race -way through Beaver's land in order to bring
down the water more advantageously to his (Graham's)
mill ; and if, after he had dug the race-way and built his
mill, Beaver had stopped up the race or turned the water
from it, and Graham were in consequence bringing an
action against Beaver for this obstruction as an infringe
ment on his right, he would fail, because his action would be
grounded on a supposed right to an easement in Beaver's
land, and he must show a good legal title to that easement .
In that case he would be relying on the parol license as a
proof of a subsisting legal right, whereas in the case now
before us the defendant is claiming nothing ; but, being sued
as a wrong-doer, he sets up the alleged license as a reason
why the plaintiff cannot treat him
shows him

as a wrong-doer.

He

estopped by his own consent from complaining

of that as an injury which was done with his sanction.

It

is quite true that if a defendant can in such a case protect
himself by the parol license against damages, he does un
doubtedly establish the right, and if the other party can
obtain no redress for the nuisance the effect is the same as
if he had made a grant of the privilege , or easement by his
deed. This is noticed in several cases, but it is not admitted
to be a reason why the defence should not prevail.
The case of Liggins v. Inge (a) , in my opinion, fully sus
tains this defence ; and Wood v. Leadbitter (b) does not
interfere with that decision . It was expressly declared by
the court in the latter case that they were not denying the
authority of Liggins v. Inge, and of Winter v. Brockwell (c) ,

(a ) 7 Bing. 690 .

(6) 13 M. & W. 838.

(c) 8 Ea. R. 308.
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which

proceeded

on the

same

principle.
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sidered that class of cases as perfectly distinct from Wood
v. Leadbitter, as they evidently are, for the reason I have
mentioned .
This plaintiff in effect rests his action on the right which
he has to have the water of the stream flow unobstructed
in its natural course through the defendant's land , but he
may have precluded himself by his conduct from insisting
on that right, by being himself a party to that obstruction ,
If this plea is no defence, then it would equally be no
defence if the defendant had paid the plaintiff a large sum of
money for his permission to build his dam ; or if the
plaintiff had aided , as perhaps he did , in its construction ,
or had not merely assented to its being built, but had per
suaded and urged the defendant to erect it, which he might
in many such cases reasonably do, from a desire to have a
mill built in his neighbourhood , which might be a great
convenience to himself, and tend to enhance the value of
property.

According to what the plaintiff contends for, if

all or any of these things had taken place, the plaintiff
might nevertheless not merely revoke his license, and insist
on the defendant pulling his dam down, and on his refusal
sue him as a wrong - doer, for its continuance, but might sue
him at once as a wrong -doer ,without any revocation , or re
quest to pull the dam down. The argument is that in resist
ing this action on the plea of license, the defendantis setting
up a right to an easement in plaintiff's land, which right he
cannot hold unless by deed ; that if the plaintiff can recover
no legal damages for the injury, he is in the same situation
in effect as if he had granted the privilege by deed ; and
that a party cannot for any purpose, or in any shape, advance
a permission to erect what would prima facie be a nuisance
in his neighbour's land, unless he can show a deed granting
him the privilege. I believe my brothers have formed that
opinion ; but I think the law is otherwise, and that the case
of Liggins v . Inge establishes a clear distinction, which
applies precisely in the case, and which distinction is in no
degree interfered with by the decision of the court in Wood
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v. Leadbitter, nor by the language of the judges in that case .
Indeed they expressly declare that their decision had no
bearing on that case, nor on Winter v. Brockwell, for that
these cases proceeded on a different ground , as in fact they
do, and upon a ground which it appears to me equally
applies in the case now before us. An American commen
tator on Wood v . Leadbitter, in a note appended to the
American edition of the report, observes that under any
view of the law there would seem to be no doubt that a
license will form a valid defence to an action brought to
recover damages for an act done before revocation, although
of a nature, if continued, to amount to an easement.
Liggins v. Inge goes further than this, for there Lord C. J.
Tindal

says: - “ We think the operation an effect of the

license after it has been completely executed by the defen
dant is sufficient, without holding it to convey any interest
in the water to relieve them from the burthen of restoring
to its former state what has been done under the license,
although such license is countermanded , and conse
quently that they are not liable to an action as wrong
doers . for persisting in such refusal;” and his Lordship
further says: - “ This is a license to construct a mill, which
is attended with expense to the party using the license, so
that after the same is countermanded , the party to whom it
It is a license to
was granted may sustain a heavy loss.
do something that in its nature seems intended to be per
manent and continuing ; and it was the fault of the party
himself if he meant to reserve the power of revoking such
a license after it was carried into effect, that he did not
expressly reserve that right when he granted the license or
Indeed the person who author
limit it as to its duration.
izes the inill to be erected , becomes in some sense a party
to the actual erection of it , and cannot afterwards complain
of the result of an act which he himself contributed to
effect .”
Fentiman v . Smith (a), and Hewlins v. Shipman (b) , shew
the distinction I have adverted to between a case in which
the plaintiff is suing for damages for an injury resulting
(a) 4 Ea. R. 107. (6) 5 B. & C. 221.
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to himself from an act which he has

permitted ; and a

case in which the

person giving the license is made a
defendant in consequence of his doing some act on his
own land which the other party contends he has disabled
himself from doing — not by any deed he has made, but in
consequence of a mere verbal license .
And what Lord
Ellenborough says, in Fentiinan v. Smith, that the permis
sion not being by deed was a mere license, and revocable
at any time, though no doubt correct as applied in that
case, if it were meant as an assertion that a license must
in all cases be revocable at pleasure, as well when it
been executed at the expense of the licensee as when it
not, would be inconsistent with many later cases ,
with every text writer, I believe , that has written on
subject.

has
has
and
the

He doubtless never meant to be so understood, as

his own judgment in Winter v. Brockwell clearly shews .
I am strengthened in the opinion which I have ex
pressed by the following authorities :-Aldred's case (a) ;
Brent v. Haddon ( 6 ) ; Crabbe on Real Property, secs . 512 ,
513, 526 ; Wallis v. Harrison et al. (c)—by that passage
in Mr. Justice Bayley's judgment in Hewlins v. Shippam
in which he says : — “ Upon these authorities we are of
opinion that although a parol license might be an excuse
for a trespass till such license were countermanded, that
a right and title to have passage for the water for a freehold
interest required a deed to create it ; and that as there has
been no deed in this case, the present action, which is
founded on a right and title, cannot be supported .” I refer
also to Lord Abinger's judgment in Carrington v. Roots (d) ;
to Barron Hullock's judgment in Harvey v. Reynolds (e) ;
Cocker v. Cowper ( 1) ; Bryan v. Whistler (9) ; 3 Stark . Ev.
748 ; Doe Foley v. Wilson (h) ; Taylor v. Waters (i) ;
Thomas v . Sorrell (k ); Rex v . Horndon on the Hill (l) ;
Wood v. Manley ( m ); Webb v . Paternoster (n ) ; Mason v.
Hill (o) ; Bridges v. Blanchard ( p ) ; 2 Saunders, 113 a. b .

(c) 4 M. & W. 538 .
(6) Cro. Jac . 555.
( f) 1 C.M. &R. 418.
(e) 12 Price, 724 ;
(g ) 8 B. & C. 288 ; 2 Man. & Ry . 318.
( ) 7 Taunt. 374.
(h) 11 East, 56.
(k) Vaughan , 351.
( m) 11 Ad. & Ell. 34.
(n) Palmer, 71,
( 1) 4 M. & Ś, 562.
( 0) 2 Nev. & Man. 757.
(P ) 3 Nev. & Man. 695.
a) 5 Co. 57 , b
d) 2 M. & W. 248.
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I consider the case of Bryant v. Whistler, as reported in 2
M. & Ry. 318 , immaterial to the present question, because
there the licensee was attempting to support an action as
upon an acquired right—not resisting an action of trespass,
which makes all the difference.
Rex v. Inhabitants of
Horndon on the Hills is, in my opinion, inapplicable for the
same reason , though not applying exactly in the same way
Lord Ellenborough's remarks on it, that a license was not
a grant and could be recalled immediately, could not be
meant to assert that all licenses in such cases, whether
executed or not, may be revoked, and that such revocation
will put an end to its effect for all purposes ; because
nothing could be more expressly against such a position than
his own judgment in Winter v. Brockwell ; and the current
of authority is the other way. In the case, besides, Rex v.
the Inhabitants of Horndon on the Hill , the person licensed
was not resisting an action brought against him for using
license : the question was, whether a legal
interest had been acquired under the parol license such as

the alleged

could confer a settlement under the poor law. It is true
that in Williams v. Morris (a) the Court of Exchequer in
timated a doubt in regard to some of the cases, though not
those to which I have chiefly referred : but if they had held
in that case that a license to do an act on a party's own
land, which may, in its consequences, injure the licensor,
could be revoked at pleasure, even after it had been
created at the expense of the licensee, so as to leave him
liable in trespass or case for the consequences of an act
done with permission of the party complaining, I should
not have felt justified in following a single decision to that
effect in opposition to Liggins v. Inge, and the many cases
decided both before and after that case on the same princi
ple—still less to reject
mere doubt expressed .

those decisions in reference to a

It may be said with reason that a man's right to the
full enjoyment of his property seems very unsafe, if the right
may be, even to this extent, interfered with by setting up
proof of a mere parol license ; and it might have been on
the whole better if the law had allowed no attention to be
(a) 8 M, & W. 493.
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given for any purpose to an alleged verbal permission of
this kind , but had rejected all evidence less than a solemn
instrument under seal ; yet many cases might be stated in
which life and liberty, and rights of property of much
greater value than are likely to be involved in any question
of this kind , are left subject to be affected by oral testimony ;
and, at all events, for the purpose of protection against an
action, or for a wrong done, the legislature has not in such
a case insisted on a written license, nor do I think the
In Carrington v . Roots, 2 M. & W.
common law does.
254, it was held that a contract for the sale of an interest
in land, without a note in writing, may operate as a licence
so as to excuse the entering of the purchaser on the
land, though it could not be made available in any way as
a contract. There the plaintiff was standing on his parol
contract as confirming an interest which he insisted would
give him a right of action against the defendant, who had
* It would be a different case.”
acted in disregard of it.
they said , “ if the plaintiff had been sued by the defendant
in trespass. There the argument might have been avail
able in answer to a trespass by setting up a license ; not
setting up the contract itself, as a contract, but only shew
ing matter of excuse for the trespass :” that appeared to
them the whole extent to which the plaintiff could avail
himself of the contract. If the requisition of a positive
statute can be thus relaxed, I think a fortiori that principle
of the common law can be to the same extent which
requires a deed as the foundation of a right to an ease
ment. I believe I have the misfortune to differ from my
brothers in my view of this case, and I do so with some
distrust of my opinion, because there are many dicta to be
met with in the adjudged cases, that if taken literally and
applied indiscriminately, without reference to the facts of the
case under consideration, would shew my view to be unten
able, and would equally shew the judgment in Liggin v.
Inge, and in many other adjudged cases which have to this
moment stood unquestioned , to be against law. But I
met with no decision which, in its effect, when the circum
-stances are attended to, seems to me to be at variance with
11
9 U.C.Q.B.
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the conclusion I have come to . -Addison on Contracts ,85-6.
The case of Andrews v. Adams, reported in 15 Jurist,
149 , does not , I think , conflict with Liggins & Inge and
that class of cases, thongh it was cited as establishing a
contrary doctrine. It resembles the present case however,
in an important particular, in which most of the other cases
cited differ from it. In that case the person licensed was
not, any more than in this case setting up the alleged
license as conferring upon him an actual legal title to an
easement in alieno solo : he was not, as plaintiff, claiming
under his license a real interest which he sought to enforce ;
nor claiming damages for an interference with such sup
posed legal interest.
He was merely, as in this case, defending himself against
a claim made upon him for damages as a wrong -doer. In
that respect the two cases are alike ; and it is also true that
in that case the license was held to be inadequate to proeect
the defendant, and upon the principle that an easement in
another person's land could not be granted by deed . That
was not the principal point in the case however, which was
decided on technical points of pleading ; but the effects of
a license as a defence was raised in the case and was dis
cussed at the time, and disposed of in the judgment of the
court.

The plaintiff had declared that he had of right a

certain pew in the parish church , by reason of his inhabit
ing a certain dwelling house ; but the defendant unlawfully
without his leave entered into the pew during divine service ,
and disturbed him in the enjoyment of it, for which he
claimed damages. The defendant, in a special plea, set
forth a special agreement between plaintiff and defendant
and another person then church -wardens of the parish, by
which the plaintiff, having a larger pew than was necessary
for him , allowed the church-wardens to partition off the pew
into two parts, and to occupy one of the parts so divided ;
and alleged that they did so divide the pew at some expense ,
and did the act complained of after and in pursuance of that
agreement, and of the license thereby given to thein . The
plaintiff, in a replication to this plea, which replication was
held bad in point of form , set forth, among other things,
that as to a part of the trespasses complained of, the license
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in the plea mentioned was revoked before they were com
mitted . It was contended on the argument that the license
could not be revoked after it had been acted upon and ex
penses incurred, and for that the counsel relied not on Liggins
v . Inge , or Winter v . Brockwell, but on Wood v. Leadbitter,,

I suppose as admitting that principle by implication . The
counsel on the other side insisted that the right to a pew
can only be claimed as appurtenant to a messuage, and
therefore that the license would be revokable notwithstand
ing the church -wardens had incurred expense in erecting
the partition ; and the license , he said , could only be an
answer to an action for anything done under it, so long as
it remained unrevoked .
Mr. Justice Patteson , in delivering the judgment of the
court, says no more than this in relation to that point of the
case :
A further question arose in the course of the argu

ment , as to the right of the plaintiff to revoke the license or
agreement. The law on this subject is elaborately and
conclusively laid down in the case of Wood v. Leadbitter , 13
M. & W. 838, and it is clear that , as there was no deed in
this case , and therefore no grant , the plaintiff might revoke
the license , notwithstanding the expense the defendant had
incurred, unless the defendant's character of church -warden
makes any difference . ( which, under the pleadings, he did
not think it did) . And this being so (his lordship said ) the
rule of law , as laid down in Wood v . Leadbitter, must apply .”
Now , we must consider that in the case of Andrews v.
Adams the defendant was not justifying anything done
on his own land , but was insisting on a right to enter into
and remain on the plaintiff's premises — as in Wood v .
Leadbitter, the plaintiff was claiming a right under a verbal
license to go into and remain on Lord Eglington's premisesthe cases are similar in principle , and are like Cooper v.
Barber (a ), Hewlins v. Shippam , and many other cases ;
but clearly distinguishable from Liggins v. Inge and Winter
v. Brockwell , and that class of cases , where the defendant
is complained of, not on the ground of his having directly
(a) 3 Taunt. 99.
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entered on the plaintiff's land, which in its consequences
only was injurious to the plaintiff.

The Court of Queen's

Bench, in deciding in Andrews v . Adams, profess only to
act upon the rule in Wood v. Lead bitter ; and there the
Court of Exchequer, which gave the judgment in Wood
v. Leadbitter, expressly declare that they had not adverted
to the case of Winter v. Brockwell , or Liggins v. Inge, or
that class of cases, because they were decided on grounds
inapplicable to the case of Wood v. Leadbitter, then before
them , and were admitted not to bear upon it. Nothing
therefore can be clearer than that the decision in the late
case of Andrews v. Adams was not considered or intended
by the court to overrule the case of Liggins v. Inge, or to
conflict with it in any degree.
I see no ground for any solid distinction between the case
now before us and that of Liggins v . Inge , which appears
to me fully to cover this case ; and I have not found the
authority of Liggins v. Inge questioned , so far as anything
laid down in it was necessary to the decision of that case ,
or of the present.
Besides, no revocation of the license is alleged in this
case . The plaintiff claims damages from the defendant as
a wrong -doer, and because he keeps up a dam which had
been erected by the former proprietor in the land which is
now the defendant's.

Prima facie, the defendant

could

place any erection he pleased on his own land, or keep it
up as long as he pleased , as was said by Mr. Justice Law
rence in Cooper v. Barber, 3 Taunton 110 :---" He may pen
the water as he will, till he does a damage to his neighbour ;
but the law is that he must so use his own as not to preju
dice his neighbour .”
Therefore this plaintiff was driven to shew why he com
plained of this dam, and his allegation is that it obstructs
the natural flow of the stream through the defend at's land,
and occasions the water to run over upon his, the plaintiff's
land. The alleged wrong is the obstructing the flow of
water through the defendant's land, of which the damage to
the plaintiff is the consequence.
The defendant's answer is that thus interfering with this
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run of water through his own land is not a wrongful act
on his part of which the plaintiff can complain , although it
may in its consequence be injurious to him , because the
person who built the dam and the mill had the plaintiff's
leave for doing it, in order expressly that the water might
be received by it for the purpose of working the mill ;
and therefore, if it do occasion him damages, it is damnum
absque injuria.

To shew such a license he requires no

deed , for he is not claiming directly an easement in the
plaintiff's land, but answering himself for the consequences
to the plaintiff of a continued obstruction existing in defen
dant's own land - Selwyn's N. P. 1143, 9th edition ; Crabbe
on Real Property, sec. 526.
It makes no difference, I think, where the license has
been executed in a manner attended with expense, that it is
not the original licensee who sets up the defence, but his
assignee, for the latter could be no more compelled to pull
Whether the plaintiff
down the dam than the former.
in such a case as the present could or could not revoke the
license, and after such revocation claim damages if the
nuisance were not abated , it is not necessary in this case
to consider, for no revocation is alleged.
The weight of English authority, I think, is against the
power to revoke , at least without tendering a re -imburse
ment of the expense incurred in erecting, with the permis
sion of the party, a work intended to be permanent; but there
are dicta the other way, and doubts thrown out whether the
language of Chief Justice Tindal in the case of Liggins v.
Inge does not in that respect go farther than is warranted .
I believe it has been held in some of the Courts of the
United States that on principles of common law the license
is irrevocable— “ Kent's Commentaries License."
We had in this court lately a case of Robinson v. Fetterly
(a), in which the effect of a parol license in a case precisely
like the present was dismissed on a motion for a new trial,
but as the alleged license was not made out in evidence ,
the court on that ground decided for the plaintiff. I think
the judgment in this case should be for the defendant on
the demurrer.

(a) 8 U. C. R. 340.
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DRAPER, J. — I do not think the plaintiff in his declara
tion is to be treated as asserting any right or easement in
or over the lands of the defendant, when he says that the
water of the stream which flows through his land into and
across the defendant's lands should flow without interrup
tion in its natural course. He is asserting a right arising
ex jure natura incident to his proprietorship of his own lot,
not claiming an easement in alien solo, and the right he
asserts is of a character which would not be extinguished
by unity of possession . He asserts this right merely by
way of inducement to the injury of which he complains,
which is an overflowing of his lands by the defendant's
act in keeping up a dam , previously erected on No. 24
across the stream.

The overflow of the land of the plain

tiff is justified by the defendant, who distinctly claims a
right so to keep the water raised.

He thereby in effect

ssserts a right to be exercised upon and over plaintiff's
land. The plaintiff is not complaining of any injury done
to his right in the water of the stream , or to his right to
have it flow by and through its natural boundaries and
channel.

His cause of action is the injury to his land ; and

if the stream did not cross the plaintift's land at all, but
came through a channel over other lands to defendant's,
and was there penned back by a dam erected by defendant
so as to overflow the plaintiff's land , he would have pre
cisely the same right and form of action, declaring on the
The inducement seems to me
possession of his land.
inapplicable to the injury subsequently complained of, for
the former refers in strictness to the right to the flowing
water ofthe stream , which right is not shown to be invaded ;
the latter, to the plaintiff's enjoyment in his own land , not
being part of the watercourse as usually or naturally cov
ered by its waters, and the plea claims a right so to inter
fere, admitting the plaintift's ownership.
The right so claimed is in the strictest sense of the word
an easement ; which , as an incorporeal hereditament, could
not pass without deed, and is defined in Terms de la Ley a
privilege that one neighbour hath of another by charter or
prescription , without profit.
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Where there is a licenze by parol, coupled with a grant
or pretended grant of something which is incapable of being
granted otherwise than by deed , then it is a mere license ; ,
it is not an incident to a valid grant, and therefore is revoc
able.
This seems to me to be the case here ; and besides, it was
only a license to G. No license to defendant is pleaded , and
none is to be inferred from a parol license to G.
The case of Fentiman v. Smith is very much in point for
plaintiff. The plaintiff complained of defendant's obstruct
ing a tunnel built on defendant's land, through which water
passed to defendant's mills.

The tunnel had been built at

plaintiff's expense, by parol agreement with defendant,
who had even assisted in its erection, and afterwards re
fused to assent to its continuance . Lord Ellenborough held
that the title to have the water thus flow over defendant's
land could not pass by parol license without deed ; that
such a title was revocable at any time, and clearly gave no
title in point of law.

The case of Rex v. Horndon on the

Hill, where a parol license to enclose a garden from a com
mon , was held revocable immediately, although it was urged
the party had gone to expense in the enclosing, confirms the
same view.
Hewlins v. Shippam is not to be distinguished from
Fentiman v. Smith in principle ; and Bayley, J., after citing
it , states, “ that although a parol license might be an excuse
for a trespass till such license were countermanded, that a
right and title to have passage for the water for a freehold
interest required a deed to create it .” And in reviewing
Webb v. Paternoster, Wood v. Lake ( a ), and Taylor v.
Waters, he says they were not cases of freehold interest ;
and in none of them was the objection taken that the right
lay in grant, and therefore could not pass without deed .
His observations upon the case of Winter v . Brockwell
are more important to this case , because they appear at first
to favour the principle involved in this defence. In that
case the plaintiff complained that beiny lawfully possessed

(a) Sayers, 3.
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of a dwelling house, & c. , into which light and air entered
by means of a window from an area between said window
and an adjoining house, by means of which area also
noisome smells which came from the adjoining house evap
orated, defendant wrongtully placed a skylight over the
area above plaintiff's window, by means of which the light.
and air were prevented from entering plaintiff's window
into his house, and the noisome smells were prevented
from evaporating, and entered plaintiff's house. Not guilty
was pleaded ; and the defence was, that the area , which
belonged to defendant's house, bad been covered by a sky
light as stated with the express consent and approbation of
plaintiff obtained before it was done , who also gave leave
to have part of the frame work nailed against his wall .
After it was finished plaintiff objected to it, and gave notice
to bave it removed . Lord Ellenborough was of opinion that
the license given by plaintiff having been acted on by de
fendant, and expenses having been incurred, could not be
recalled—at least not without putting defendant in the
same situation as before, by offering to pay all the expense ;
and defendant had a verdict. A motion was made for a
new trial, and Lord Ellenborough said that he had looked at
Webb v. Paternoster, Palmer 71 , which decides that a li
cense executed was not countermandable, but only where
it was executory, and the rule was not granted. Bailey, J. ,
remarks on this, " that was not the case of the grant of an
easement to be executed on the grantor's land , but a permis
sion to the grantee to use his own land in a way in which ,
but for an easement of the plaintiff's, such grantee would
have a clear right to use it.
Bryan v. Whistler shews, that though money be paid for
an easement, and expenses incurred upon it and to use it ,
a deed is necessary to pass it.
But the most instructive case is that of Wood v. Lead
bitter, 13 M. & W. , in which the cases have been elabo
rately reviewed and commented upon , and the differ nce be
tween a mere license and a license coupled with a grant,
is clearly pointed out . A mere license is revocable — and
this, whether it be by parol or under seal ; for a license
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properly passeth no interest, nor alters nor transfers property
in anything, but only makes an action lawful which , with
out it, had been unlawful. But a license coupled with a
grant is irrevocable, and a parol license equally so with
one by deed , provided that the grant is of semething which
may be granted without deed . “ But where there is a li
cense by parol coupled with a parol grant of something
which is incapable of being granted without deed, there
the license is a mere license—it is not incident to a valid
grant, and is therefore revocable.”
Now, if the present plaintiff had cut a drain on his own
land in such a way as to draw off the water which over
flowed his land , without drawing off the water from its
channel within and between the natural banks of the
stream (which may probably pass through plaintiff's land
before it reaches defendant's ), it is clear that no action
would lie against him for that act, although its effect would
be to render valueless the defendant's mill , because there
was only a parol license to erect the dam ; for the license
would be in its very nature coupled with a grant of an
easement over the licensor's land , viz : to overflow it ; which
grant not being by deed was void , and the license would
consequently be revocable.
The case of Wood v. Leadbitter is referred to and con
firmed by the
Adams (a) .

Court

of Queen's Bench in Andrews

v.

The court --speaking of a license or agreement

on the part of the plaintiff to or with defendant, that the
latter might divide a pew in the parish church belonging to
plaintiff, and might enter and occupy a portion so divided
off - remark , " It is clear that there was no deed in the case ,
and therefore no grant ; the plaintiff might revoke the
license, notwithstanding the expense the defendant had
incurred ." This last case resembles the present in one
feature in which the other authorities cited differ from it
namely, that the party through whose license the expense
was incurred and the act done is the party who complains
that his rights are infringed by those who incurred the
expense and did the acts, the latter of which are the subject
(a) 15 Jur. 149, and 15 Q. B. 284.
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of the suit, and were done after the license was revoked ,
I refer also to the late case of Taplin v. Florence ( a ), and
Perry v. Fitzhowe ( 6) .

Winter v. Brockwell and Liggins v. Inge are the leading
cases of a class most apparently at variance with the con
clusion at which I have arrived. I might perbaps content
myself with saying that this case does not fall within the
principle of those decisions, which I think goes no farther
than to establish that a parol license may extinguish an
existing easement over the land of the licensor. In Wood
(6
v. Leadbitter the court say, We do not advert to the cases
of Winter v. Brockwell and Liggins v. Inge, or other cases
ranging themselves in the same category, as they were
decided on grounds inapplicable to the case before us."
Both those cases resemble the present, as they did the cases
of Wood v. Leadbitter, Andrews V. Adams, Rex v. Horndon
on the Hill, Cocker v. Cowper, and others before cited in
this respect, that the parol license had been acted upon and
expense incurred by the license ; and both differ from the
present case in the nature and character of injury which
was complained of. They both resemble the present case
in this respect, that the act licensed to be done was an act
to be done upon the soil of the licensee, for which

(not
referring to the consequences of the act) nu license was
necessary : and both differ from the present case in this, that
in them the consequence of the act was only to deprive the
licensor of an easement which he might otherwise have of
right enjoyed ; whereas in this case the consequences of the
license is to confer on the licensee an easeinent to be
enjoyed in and over the land of the licensor. In giving
judgment in Liggins v. Inge, Lord Chief Justice Tindal
guarded himself most

carefully from being supposed to
decide that a parol license would convey an easement. He
admits, that if it were necessary to decide that a right or
interest in any part of the water of the stream—which would
in its natural channel and course flow from the defendant's
mill to the plaintiff's, and which had been diverted by
defendant -- passed from plaintiff's father to defendant by
(a ) 15 Jur. 402. (6) 8 Q. B.. 757.
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the parol license of the plaintiff's father, the court would
be met by the rule of the common law relative to grants of
incorporeal hereditaments, or by the Statute of Frauds rela
tive to interest in land, and says, “ It cannot be denied that
the right to the flow of the water formerly belonging to the
owner of the plaintiff's mill could only pass by grant as an
incorporeal hereditament ;" from which I certainly infer,
that, if the defence could not have been sustained without
holding that the defendant acquired that right to the flow of
water, it must have failed, because there was no grant.
But he goes on to state the ground on which the court
think the defence maintainable. And it is not because the
plaintiff is considered as quasi estopped by his license, or
because he is plaintiff complaining of the consequence of
an act authorized by himself, as causing him damage.
The reason given may be founded on a suitable distinction ,
but it is nevertheless appreciable— “ We think the operation
and effect of the license, after it has been completely exe
cuted by the defendants, is sufficient, without holding it to
convey an interest in the water, to relieve them from the
burden of restoring to its former state what has been done
under the license though such license is countermanded .
We do not consider the object, and still less the effect, of
the parol license to be the transferring from plaintiff's father
to the defendant any right or interest whatever in the water,
which was before accustomed to flow to the lower mill ; but
simply to be an acknowledgment, on the part of the plain
tiff's father, that he wanted such water no longer for the
purposes of his mill ; that he gave back again and yielded
up, so far as he was concerned , that quantity of water which
found its way over the weir which he then consented should
be erected by defendant," I am unable to see how this
language and this distinction can apply to the present case,
where the injury complained off is the continued overflowing
of the plaintiff's land ; or how the defendant can justify
this act, under the license pleaded , without treating the
license as transferring to him a right over so much land as
he overflows ; or how the plaintiff's license, in this case ,
can be treated simply as an acknowledgment analogous
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to that spoken of by C. J. Tindal , in regard to water which
never had flowed on to the plaintiff's land , so as to give
him the actual usufruct of it. Here the defendant claims a
right over plaintiff's land to overflow or occupy it with
water. This is an easement which requires a grant at
common law , or an interest in lands which requires a deed
or writing under the Statute of Frauds . And therefore I
think this case distingnishable from these or other cases
ranging within the same category, as the Court of Exche
quer also considered Wood v. Leadbitter.
It therefore appears to me clear that the plaintiff might
revoke the license in this case , and after having revoked it ,
might bring this action . So far therefore as that question af
fects the decision of this demurrer, I think the plaintiff should
succeed ; and if the defendant shewed a license to himself,
we should have to decide whether a revocation before ac
tion brought should not have been replied, and that the li
cense before revocation would form a valid defence.
But this plea shows only a license to Graham , and there
is nothing shewn to transfer the license to Graham to this
defendant. The principle of Wallis v. Harrison is appli
cable here, and entitles the plaintiff to judgment . The
plea admits the injury complained of as consequential to
the upholding the dam, and justifies the upholding because
the plaintiff licensed Graham to build it--not averring any
thing to shew the license extended to any one but Graham ,
and treating such license as vesting in himself as purcha
ser and occupier of the lot No. 24 from Graham , without
shewing that it (i . e . the license) was transmissible ; and if
so , that it was in fact transferred and conveyed to himself.
I do not suppose that the facts would enable the defendant
to amend his plea, for I do not suppose he could shew more
than what he has pleaded—viz. , a permission to Graham to
erect the dam on his own lot No. 24 ; that Graham did
erect it, and was at considerable expense in erecting it ;
that defendant has succeeded Graham in the ownership
and occupation of No, 24, and that plaintiff's lot No. 25 ,
is in consequence of the dam overflowed and damaged
They shewed no more than a license to Graham to do an
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act which - inevitably affecting plaintiff's land-must be
considered a license coupled with a grant ; the license and
grant being at least co-extensive in duration , as we must
infer, with Graham's occupation of the premises, which
might be for his life. It is therefore a grant in the nature
of freehold of an easement over plaintiff's land, created
without deed , and therefore void ; and then the license
being coupled with a void grant—is a mere license, and re
vocable as against Graham, and not assignable ; for discon
nected with any valid grant, there is nothing to shew it
more than a personal license.
And , in speaking of the alleged consent of the plaintiff to
Graham as a license to do an act on his own land , the terms
used rather tend to a confusion of ideas. Speaking ab
stractedly , there was no necessity for Graham to obtain a
license to erect a dam on lot 24, of which he was the owner.
He only required a license to do the act when it began to
affect lot No. 25. It was to overflow a part of that lot for
which he wanted permission, not simply to erect a dam on
his own ; for if he did not overflow any land but his own ,
the plaintiff's assent would be a mere nullity, for the plain
tiff had no interest or right in the land affected by the erec
tion. To make it a license given by plaintiff, it must be a
license to do an act which would affect some right or inter
est possessed by plaintiff.

And this is the use to which it

is sought to apply it — for it is pleaded as affording a justi
fication of a right to be exercised over plaintiff's land-viz. ,
covering it with water.

Such a license would not be ap

purtenant to lot No. 24, nor yet to the mill.

Assuming it

to have been legally granted and irrevocable, it must also
be legally transferred before the defendant could avail him
self of it. But the defendant only pleads that he has
acquired No. 24 and the mill and dam so erected thereon
by purchase from Graham , and is the occupier thereof, suc
ceeding him ; and because the mill could not otherwise
be worked, justifies upholding the dam .

He seems in fact

to claim the right as incident to the possession of the mill,
because the plaintiff gave Graham a parol license which
was executed.

I think the plea bad on three grounds :
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1stly — that the license being coupled with a grant of an
easement, that grant not being by deed is void , and the
license is consequently revocable, although expense

was

incurred in executing it : 2ndly —that, being a revocable
license, it was also a license, for all that is shown, given to
Graham personally, and it ceased when Graham ceased to
occupy the property ; 3rdly -- that the right to overflow
plaintiff's land is claimed as incident to the possession of
the mill on No. 24, but the plea does not show the right to
form such an incident , either by the manner of its creation
or otherwise.
BURNS , J. — The defendant in this case does not answer the
plaintiff's allegation that the water was caused to flow over
the usual and natural banks of the stream , and that it flowed
over and flooded the plaintiff's land, and destroyed his trees ,
fences, & c. , in any other way than by stating that the plain
tiff sanctioned the building of a dam by Graham on Gra
ham's own land for the purpose of working the mill. The
plea is artfully framed, to avoid if possible any conclusion
which might be drawn that the defendant expressly claimed
any interest in or easement over the plaintiff's land ; but
unless in truth it does amount to something of that kind , it
is no answer to the action. Graham had a perfect right to
build as many mills and as many dams on his own land
as he pleased ; and so long as they occasioned no injury to
the plaintiff, he could not complain. It would be insensible
to suppose that it was necessary for the plaintiff to give his
consent to Graham to do that which required no consent, and
to do what he had a right to do ; and therefore we must
understand the plea as justifying what the plaintiff com
plains of_namely, an injury to the plaintiff's lands, by
reason of the mill -dam raising the water upon those lands ;
and we must understand the defendant to say the plaintiff
cannot complain of that injury because Graham had a
license from the plaintiff to do that which caused him the
If the plea is then to be considered as a justifica

injury.

tion of the injury complained of, it amounts to the setting up
of a right to overflow the plaintiff's land by the plaintiff's
own consent; and this, I think , is the proper footing upon
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which to place the plea ; for if not considered in that way ,
it is no answer to the declaration.

The proper way , then, to consider it is in two points of
view ; first, whether the plaintiff could have maintained an
action against Graham , notwithstanding the permission
which he had given ; and secondly, whether, if Graham
could successfully resist the action, can the defendant do so ?
If the action were against Graham , it probably would be
found necessary, to a plea of leave and license given by the
plaintiff to shew that it was revoked before the action
brought ; because, before revocation ,

Graham

could

not ,

perhaps, be said to be a wrong-doer ; at all events, until a
revocation the plaintiff could not be entitled to damages,
though perhaps he might be able to maintain his action
strictly, were it necessary to do so to save his right as
against the Statute of Limitations, and if necessary to shew
such revocation, it would come by way of replication.
The facts, as shewn on this plea, are— that the license was
executed, and that Graham incurred great expenses and
outlay, and that it was not competent for the plaintiff to
revoke after that. This involves the consideration in what
light the plaintiff's act is to be looked upon, and how to be
treated , and whether it confers a right on Graham , or only
disables the plaintiff from suing in the face of his own
license. 1stly, What right was conferred on Graham ?
The right to overflow plaintiff's land was an easement, an
interest in it, and it could no less amount to that because
what Graham was to construct was to be on his own landl ;

and if the effect of what he was to do on his own property
was to create a permanent right to overflow the plaintiff's
land in order that he might employ his erections fully, it
was no less an easement for that purpose than it would
have been to cut a ditch or drain for the purpose of using
the water to better advantage.
no

interest

If then it was an easement ,

could be gained but by deed.

Suppose the

plaintiff in this case, after Graham had built the dam and
erected the mill, had thought fit to divert the surplus water
which overflowed his land through some other channel,
and that Graham could not have worked his mill , would
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Graham have been permitted, by means of the parol license,
to maintain an action against the plaintiff ? I take it to be
clear that in such case no action could have been sustained ;
and if so, that must prove that no interest was conveyed to
Graham in or over the plaintiff's land , or passed by the
plaintiff's license to Graham to build a dam on his own
land . What is said by Mr. Justice Bayley in Hewlins v.
Shippam , is this : that though a parol license might be an
excuse for trespass till such license were countermanded, a
right and title to have a passage for the water is a freehold ,
which requires a deed to create it.
I can see no distinction
between a right and title to have a passage for water to
flow through land , and a right and title to back the water
upon the same land higher than it would naturally flow .
I take it to be clear that the parol license of the plaintiff
conferred no right upon Graham to an easement to overflow
the plaintiff's land .
If no right was conferred upon Graham , then , secondly,
did the plaintiff's license deprive himself of suing Graham
in consequence of the injury ? I mean by this to take it as
if no revocation could be made in consequence of the li
cense having been executed ; but this seems to me, after
Putting
all, only the previous question in another shape.
aside the position of title acquired by occupancy or length
of time, or discontinuance of possession , which would bar
the proprietur, can the owner of a freehold deprive himself
save by deed from the title to it, or the right to bring an
action in respect of it — that is where no tenancy exisis ?
If the plaintiff were prevented from sustaining an action,
this inevitable result must follow , that the license would
gain title by lapse of time, supposing both the licensor and
licensee to live and occupy for twenty years.
Many cases
shew that a proprietor, though no damage can be shewn to
have been sustained by him in consequence of the act of
another, may maintain an action upon the bare right, if
such right would be lost by twenty years' use or occupancy
of something which would interfere with his right.

It is

not because the plaintiff may have sustained no injury, or
that if he does sustain an injury by reason of his own
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license to another to do an act which produces the injury, that
he therefore loses his right in his land, or altogether loses
his right to sustain an action for asserting his title to it.
To prevent a plaintiff from bringing an action, is setting up
the doctrine of an equitable estoppel . Now, though some
American authorities favour that view , and some, on the
other hand, are against it, I find no English authority which
supports that position ; but on the contrary, Wood v. Lead
bitter, and Andrews v. Adams , fully decide , I think , that
because one party has gone to expenses in consequence of
the permission of the other, that of itself will not prevent
an action being brought.
When it is said that a parol
license is not revocable when it is executed , it must be
understood in the sense expressed in the judgment of the
court in Wood v.Leadbitter, where the whole of the previous
cases were reviewed, and it is said ::“ a license by parol
coupled with a grant is as irrevocable as a license by deed,
provided only that the grant is of a nature capable of being
made by parol. But where there is a license by parol
coupled with a grant, or pretended grant, of something
which is incapable of being granted otherwise than by
deed, there the license is a mere license—it is not an inci
dent to a valid grant, and it is therefore revocable.”
Winter v. Brockwell, and Liggins v. Inge, exemplify the
principle .

In these cases the plaintiffs claimed no interest
in or on the soil or freehold of the defendants, but claimed
an easement to themselves in respect to their own property,
and the defence was that they had waived the right to
enjoy that easement and induced the defendant to go to
expenses in consequence of the permission given. The
license or permission given required no grant by deed, and
having been executed by parol and executed could not be re
voked, and the plaintiffs were prevented from sustaining
any action. It is true that something was said in Wallis
v. Harrison, giving countenance to the position that there
was a distinction between executory and executed licenses
in cases where it would require a grant by deed, but it
was not necessary to decide the point, as Baron Parke
says ; and this matter certainly was most deliberately con
12
9 U.C.Q.B.
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sidered in Wood v . Leadbitter, and that case was approved
by the court of Q. B. , in Andrews v. Adams. In this case
however, it is different ; the defendant claims a right to
overflow the plaintiff's land, and be makes this claim on
a parol license that Graham might build a dam to work
the mill. The defendant can no more deprive himself of
his interest in his lands without grant by deed than Graham
could acquire such interest without deed .— Wallis v. Har
rison shews that if the plaintiff here had conveyed his
land his vendee would not be bound by his promise ; and
I take it the same result must follow if the land had de
scended - viz ., that the heir would not be

bound.

This

shows that the license is not irrevocable ; and if not irrevo
cable, I see nothing in the cases which hold that the plain
tiff could not himself revoke as well by other means as by
selling the property. If the defendant cannot divest him
self of his freehold interest in his land without deed , but
retains a right to complain of his being prevented from
using it to the best advantage, then is there in this case a
revocation , or circumstances which are equivalent to it.
If the action had been against Graham , as before observed ,
and he had pleaded leave and license, it might have been
necessary , if the plaintiff could not deny ; then that he
should shew the license had been revoked ; but the action
now is against a person to whom the plaintiff gave no
license, and though the plaintiff did give Graham permis
sion to overflow his lands, the question is whether that
permission is to be extended to the defendant by Graham's
act, without the plaintiff being a party to it. And here
again arises the question whether it is an easement or a
mere license. A mere license is founded in personal con
fidence and is not assignable, but if coupled with that
which is an easement, then it is more — it is a liberty,
privilege, or advantage in land . Now it seems to me if
the owner has given a license by parol only in or over his
land, which is deterinined upon his granting his land, and
that the vendor is not bound, it proves that it is no ease
ment, but a personal license, which does not bind the
land.
The license rests merely in personal confidence
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between the two parties ; and if so , I

see no principle

which admits that one party can transmit such a confidence
by selling his land more than the other can by selling bis.
I can see no principle which should admit that Graham
could sell his property to the defendant and thereby transfer
to him that confidence which it must be admitted would
end if the plaintiff had sold his land without a reservation .
I have before endeavoured to prove that the defendant's
claim , if it is available, amounts to claiming an easernent
over the plaintiff's land , and this I think must have its
origin by deed , as no right to prescription is here set up ;
and I have also endeavoured to prove that as against Gra
ham the plaintiff would not be prevented from revoking,
and again asserting his right ; and if these positions be true,
then it is a mere license, amounting to a personal license not
assignable, and the defendant cannot stand in Graham's
shoes and claim what he might have done - viz., that a rev
ocation should be shewn before action brought.

The per

sonal confidence not extending beyond Graham , the defend
ant, the moment he acquired the property, became as against
the plaintiff a wrong-doer.
This may be a hardship upon

Graham , and operate

restrictively upon the enjoyment of his property, but it is
only one of many cases we see taking place every day
viz ., that parties rest on the verbal understandings and
contracts of persons, who afterwards take advantage of
them . As Mr. Justice Bayley said in Bryan v . Whistler, “ I
am extremely sorry that an individual in the situation of
the 'defendant, having received a pecuniary compensation
for the grant of a privilege intended to be binding, at all
events during his own incumbency, should afterwards
keep the money and recede from his undertaking. But if
the question of law be with him, his defence to this action
must prevail.” So long as we sit as a court of law , I can
discover no reason, and certainly no English authority, why
in a legal suit we should recognize defences on the ground
of equitable estoppel. If the action were of an equitable
nature, as some actions are said to be, then indeed an
equitable defence might be admitted ; but in a purely legal

180

QUEEN'S BENCH, TRINITY TERM, 15 VIC ,

action, as this is, it must be decided upon legal principles ;
and I see no legal principle which prevents the plaintiff
from bringing an action for an injury to his lands, resulting
from an injury done which he sanctioned , but in law was
not bound by, when that injury is a permanent one , and
the causing of which arises from the claim of an easement
for which no deed has been granted. And , as the action is
not against the person to whom the authority was originally
given , the question of revocation does not arise ; because, I
think , the defendant cannot derive any benefit from it, not
being as -ignable by the sale of the land .
Judgment for plaintiff on demurrer.

DOE DEM . KERR & KERR V. SHOFF.
Ejectment - Non - production of consent rule - Cognovit-. New Trial.
Plaintiffs at trial were non-suited for not confessing lease, entry and ouster .
Subsequently to the trial defendant executed a cognovit
Held per Cur. -On motion for a new trial- that defendant's having confessed
judgment was a waiver of any formal exception he might have ; and more
over, that it was not necessary for the lessor of the plaintiff to produce the
consent rule at the trial.
When this case was called on , the defendant's counsel re
fused to confess lease, entry and ouster ; and plaintiffs were
non-suited .
The defendant moved to set aside the nonsuit, on the
ground that the consent rule attached to the nisi prius
record was not signed by the clerk of the crown and pleas ;
but by his deputy , in the outer district.
In answer to this rule the plaintiffs' attorney filed an affi
davit, that the defendant had executed a confession of judg
ment in this case ; and he annexed a copy. It appeared to
have been signed on 31st of May, 1851 , after the assizes ;
and was a regular confession relicta verificatione.
Wilson obtained a rule nisi for a new trial , on the ground

that the consent rule was not signed by the clerk of the
crown in Toronto, but by his deputy at London .
J. Duggan shewed cause by filing an affidavit that since
the assizes defendant had executed a confession of judg
ment ; a copy of which was annexed .

Wilson contra - If deputy can sign blank rule, he can sign

-
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blank writ. The subsequent giving of the cognovit cannot
affect what took place at the trial .
ROBINSON, C. J. , delivered the judgment of the court .
We should not now interfere after the defendant has con
fessed judgment, for there can be no more complete waiver
of any formal exception that he might be supposed to have,
by reason of the non-production of the consent rule at the
trial. But the cases of Doe dem . Fleming v. Armfield (a) ;
Doe Burnham v . Lever ( b) ; and Doe Greaves v . Raby (c) ,
shew that this rule should not at any rate have been made
absolute.
The consent rule need not be produced at the trial, unless
when there is some question as to what premises are
defended for. The defendant having pleaded and his name
being on the record as defendant ; he admits that he has
done what is necessary to entitle him to defend ; the plain
tiff at the trial has a right, without producing any rule, to
call upon him to confess, and if he does not the non-suit
follows of course . In the case referred to no consent rule
had been drawn up, so that the irregularity in that respect
was at least not less than in the present ; and yet the
court said the nonsuit was proper, and the only effect
would be that the plaintiffs would get no costs, as there
was no consent rule and nothing to tax any costs upon .
If the defendant in that case had any claim to the premises,
the court said he must bring a cross ejectment. Here it
seems clear that there was no defence intended, for the defen
dant has confessed judgment since the assizes.
Per Cur. - Rule discharged .
IN RE SAMS V. THE CORPORATION OF TORONTO .
Authority of judge in Practice Court - Construction of 12 Vic., ch. 81 , sec. 155.
Judge in Practice Court has no authority to entertain an application for quash
ing the by -law of a Corporation.
A8 to titles ofcity corporations under 12 Vic. ch. 81, “ Corporation of Toronto "
insufficient to designate the Corporation of the City of Toronto.
By 12 Vic. ch. 81, sec. 155, Codporations have not less than eight days to answer
a rule uisi for quashing any of their by -laws. Therefore, a rule granted and
served on the first Saturday in term isnot returnable within that term .
Mr. Phillpotts obtained this term in the Practice Cyurt
a rule nisi for quashing a by - law of the City of Toronto ;
( a) 1 Dow . N. S. 327. (6) 13 M. & W. 688. (c) 2 B. & Ad. 948.

182

QUEEN'S BENCH, TRINITY TERM, 15 VIC.

restraining persons from keeping shops in the city for vend
ing butcher's meat.
The rule nisi was issued from the Practice Court, and
made returnable in full court here—being moved as in the
Queen's Bench .
C. Gamble objected, in shewing cause , that the rule and
papers were improperly intituled as in an application against
“ The Corporation of Toronto, ” there being no such corpo
ration — that they ought to have been intituled as against
" The City of Toronto."
2ndly. That the corporation could not be called upon so
soon to shew cause against the rule , which was only granted
on the first Saturday of term , and served on the afternoon
of that day, and which therefore the corporation could not
be required to answer during the term , there not being a
full eight days left, to which they are entitled by 12 Vic .,
ch . 81 , sec. 155 ; that clause provides, “ that upon proof
of service of a rule upon the corporation to shew cause,
within not less than eight days after such service," the court
may order any by - law to be quashed if illegal. He cited
Webb v . Fairmaner, 3 M. & W. 473 ; Pellew v. Inhabitants
of Wonford, 9 B. & C. 134.
ROBINSON, C. J. delivered the jndgment of the court.
When the rule nisi was spoken to before us in term , it
seemed to us questionable whether we could regularly pro
ceed in such a case upon a rule nisi granted out of the
Practice Court which point we are bound to consider, al
though no objection has been taken on that ground.
On looking at the 155th clause of 12 Vic. ch . 81 , 13 &
14 Vic. , ch. 64, and the 9th clause of 12 Vic. , ch. 63, and
the 3rd clause of 13 & 14 Vic. ch . 51 , under which the
Practice Court sits, we do not think that such an applica
tion can regularly be made in that court. The jurisdiction
in such cases is by ch . 81 , conferred on the Court of Queen's
Bench , or Common Pleas, and we think authority is not
given by the statutes to a judge of either court sitting in
the Practice Court to entertain an application of this kind,
not being a matter ordinarily determinable on motion , and
the rule nisi asked for in such a case not being a rule or
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order in any cause or business “ depending in either of the
said courts."

If we are right in this respect , it is of no consequence to
consider the objections that have been made to the rule nisi.
So far as any entitling may be necessary, I think the one
adopted in this case would be improper, because “ the Cor
poration of Toronto ” is not only not the name of the cor
poration which passed this by -law , but it is a name no more
applicable to it, for all that appears, than it is to the Corpo
ration of the Township of Toronto.
We apprehend also that the defendants could not, at any
rate be compelled to shew cause on the last day of term
independently of an objection to taking a special argu
ment on that day, for we think the words “ within not less
than eight days after service"

mean the same thing as

saying that the corporation shall have eight days at least
to answer the rule and they have not that, if being sued
on one Saturday, they are compelled to answer on the next
Saturday.

They would only have eight days reckoning by

the day of service as one of the eight, and making the last
of the eight days also the day for answering. That cer
tainly would be giving less than eight days. - Webb v
Fairmaner, 3 M. & W. 475 .

The rule nisi would be objectionable, I think, for being
thus returnable too soon.
Per Cur. - Rule discharged.

FARMERS' AND MECHANICS' BUILDING SOCIETY v. L 1NGSTAFF.
Debt on bond - Pleading - Demurrer - Right of Building Society to sue in its
corporate name- 9 Vic. ch . 90-13 & 14 Vic. ch. 29.

Debt on bond given by defendant as one of five joint and several obligors, condi
tioned for the proper discharge of certain duties by one A. B. T. as secretary
and treasurer of a certain society.
2nd plea— " Not damnified.”
3rd plea - If plaintiffs damnified, damnified by their own default.
5th plea - That the affairs of the plaintiffs were managed by certain directors :
that from the making of the bond until 31st January, 1850, A. B. T. did fulfil
all things by him to be done pursuant to the condition : that from thattime
till A, B. T. ceased to be secretary and treasurer plaintiffs managed the affairs
of the said society , contrary to its rules, &c. , whereby defendant's liability was
greatly increased, by reason where sf, &c. , defendant became discharged.
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7th plea - The affairs were managed , & c .; that said directors did , without con
sent of defendant, order that one of the obligors should be released , which
order became binding on said society, whereby such obligor was discharged .
8th plea , same in substance as last .
Special demurrers to each plea.
Held, 21.d and 3rd clearly bad : 5th plea bad because it was not shewn that the
observance of the condition was qualified or affected by some matter existing
and in the knowledge of both parties, when bond given : 7th and 8th pleas bad ,
as shewing no release in law .
Held , also, that the plaintiffs might sue in their corporate name.
Debt on bond given by defendant as one of five joint and
several obligors, conditioned for the proper discharge, by A.
B. Townley, of the duties of the office of secretary and
treasurer to the Farmers' and Mechanics’ Building Society ,
and for his rendering just accounts.
2nd plea, after oyer—That plaintiffs were not damnified .
3rd—That if plaintiffs were damnified , they were damni
fied by their own default, & c.
5th plea was in substance, that according to the act 9
Vic. ch . 90 , certain rules and regulations were made for
the government of the said F. & M. Building Society, and
were entered in the book kept for that purpose, and thereby
under the act became binding according to said act ( sec. 1
& 3) : that the F. & M. B. S. appointed directors and
delegated to them the control and management of the said
society, to be executed according to the said rules : that
from a day named and after the making of the writing
obligatory , and froin thence to a day before commencement
ofthe suit— to wit, 31st January, 1850—when A. B. Townley
submitted a full statement of the affairs of the society, and
when said accounts were audited, and were allowed and
approved of, said A. B. Townley did faithfully and truly
&c . , according to the rules aforesaid , perform the duties
of the said office according to the condition : that after
said accounts and the allowance thereof, up to the time
A. B. T. ceased to be secretary and treasurer — to wit,
from 31st January, 1850, to 27th February, 1851 -said
directors did not manage the affairs of the said society
according to the rules thereof, but wilfully neglected the
same ; by reason whereof, and inasmuch as defendant had
no notice of the premises, defendant became discharged ;
averment that always from the making of the said writing
obligatory until the neglect aforesaid of the directors A. B.
T. did faithfully and truly , &c . , according to the condition .
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The 7th plea was that certain rules were made for the
government of the F. & M. B. S. , and entered in a book ,
and thereby became binding : that by virtue of the statute
plaintiffs had appointed a board of directors, to whom was
delegated the management according to said rules : that
there were several obligors besides the defendant : that be
fore the commencement of this suit the said directors, at a
meeting lawfully convened under said rules, did, by virtue
of the powers delegated to them, without consent of the
defendant, order and direct that one of the obligors should
be wholly released, which order and direction was duly
entered in a book kept for that purpose ; and thereby the
same became binding on the society, whereby such obligor
was wholly discharged .
Demurrer to 2nd and 3rd pleas, assigning for causes-

that the said pleas neither denied the right of action nor
admitted it : that if they were intended to shew a perfor
mance of the condition by A. B. T., or any matter of justifi
cation, excuse, or discharge, they should have specially
pleaded the same ; and for uncertainty.
Demurrer to fifth plea, assigning for causes — that no rule
of the F. & M. B. S. was set out to justify the defence
alleged in the said 5th plea, nor any rule whatsoever set
out, and that the said plea was no answer, and effects no
matter of denial or confession and avoidance to the action .

Demurrer to the 7th plea, because it did not appear that
the said rules were adopted , by the society, nor was their
tenor and effect shewn, nor that they gave the directors
power to make the release and discharge pleaded ; nor
was the resolution communicated to the obligor discharged
thereby, nor acted on by him or by the society ; nor did it
appear that there was a release under the seal of the society
or under the seal of the president and treasurer : that no
consideration was shewn for such release , nor any agree
ment for it : that such release was not effectual in law :
that no power was shewn in the directors to give such a
release by resolution.
Demurrer to 8th plea, because no special or general au
thority was shewn in the directors to release the obligors :
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no consideration is shewn for the release : it was not shewn
that the resolution was acted upon or communicated to the
obligor or defendant, or that either of them agreed thereto :
that no release effectual in law was shewn in the said 8th
plea, because it was not shewn that the resolution was
allowed, or was not disallowed by the society.
Joinder in demurrer.

Dalton for demurrer-The 2nd and 3rd pleas are clearly
bad .-- Arbouin v. Anderson (a).
As to the 5th plea — the action is on a bond ; to discharge
the obligors, there must be something under seal, or the
fact pleaded must be a fraud in plaintiffs on the obligor.
Trent Navigation Company v. Harley (b) ; Peel v. Tat
lock (c) ; Shephard v. Beecher (d) ; Pitman) , 187 ; Lord Ar
lington v. Merrick (e).
They should have set out the rule delegating their au
thority.
As to the 7th plea—there are no rules set out , nor does it
appear that these rules enabled the directors to release or
discharge the sureties in bonds by a resolution.
The 8th plea sets out rule , but the other objection applies

to this plea as well as to the 7th . The defendants object
to the declaration , contending that the company cannot
sue in their corporate name. The objection rises under
the statute of 1846 , sec. 12. There are no negative words
in that section depriving the corporation of the right to sue,
which they have at common law as incidental to their ex
istence .

He referred to 13 & 14 Vic. ch. 79 , sec. 2, and to
Bac. Abr. “ Corporations.”

John Duggan , contra , insisted that the 12th sec. of 9
Vic. ch . 90, prevented their suing in their corporate name.
The succession of right of action from one president and
treasurer to their successors is expressly provided for. The
3rd sec. enables the directors to make such a by -law. The
13 & 14 Vic. ch . 79 is confined to the particular cases re
ferred to in the preamble.

The 2nd and 3rd pleas are

good.— White v. Ausdell ( f ).

(c) 1 B. & P. 419.
(6) 10 East. 34.
(a) 1 Q. B. 498.
( f ) 1 M. & W. 348.
(e) 3 W. Saund. 407, 408, 409.
( d ) 2 P. Wm. 288.
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Crooks on the same side . — The act gives no corporate
seal : it indemnities the president and treasurer from

indi

vidual liability for acts done on behalf of the corporation.
The stat 7 Will . IV. ch 14 sec, 14 , does not apply.
The 5th plea is good .—Trent Navigation Company v.
Harley ; Whitcher v. Hall (a ) ; Banford et al. v. Iles et al.
(6) ; Warre et al. v. Calvert et al. (c) ; Anderson v . Thornton
(d) . As to 7th and 8th pleas, no other mode of release but
by a resolution of the board of directors was open to the
plaintiffs.

It is in force unless disallowed by the act.

The

disallowance is new matter, and should be replied.
Cameron , Q.C. , in reply . — The 5th plea is bad. The words
are “ after making of the said writing obligatory he per
formed his duty .” It is not said that from the time of mak
ing it he performed bis duty.

The plea should also say

what rule or order the directors disobeyed ; in what there
was that neglect which would discharge the defendant. As
to the 7th and 8th pleas , an order to release is no release in
law. The act of 1837 confers a corporate seal. 12 Vic. ch .
10 sec. 24 is still stronger.
The bond was taken by the plaintiffs as a corporation , and
could not have been taken othewise. A bond from the treas
urer to the treasurer would be an absurdity, as on such a
bond the treasurer would be plaintiff against himself.
DRAPER, J. , delivered the judgment of the court.
The second and third pleas are clearly bad and call for
no observation. In White v. Ausdell, the plea that if the
plaintiff was damnified he was damnified of his own wrong,
was denied by the replication ; but that does not shew that
the plea would have been held good on demurrer.
Looking at the plain meaning of the condition, the fifth
plea can be no answer, unless it be clearly shewn that the
observance of the condition was qualified or affected by
some matter, existing and in the knowledge of both parties
when the bond was given. Now the court can neither as
sume nor infer this, and unless there were a rule the observ
ance or non - observance of which would directly qualify or
(a ) 5 B. & C. 269.
(c) 6 Ad. & E. 143.

(6) 18 L. J. N. S. , Magisterial Cases 49.
(d) 13 Q. B. 271,
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effect the observance of the condition , the plea is no answer ;
but no such rule is shewn. Besides, the condition is for the
honesty and faithfulness of the secretary and treasurer, per
se ; and on the face of it is an unqualified undertaking. It
seems a strange kind of logic to reply , he was not honest
and faithful, it is true, but then you did not keep so close a
watch on him as was necessary , and therefore because you
were not sufficiently on the alert to prevent his being dis
honest and unfaithful, our undertaking to indemnify you
against his misconduct is discharged.
The case of the Trent Navigation Co. v. Harley (a) was
cited for the defendant, but, it appears to me rather to be an
authority for the plaintiffs; and I think plaintiffs are en
titled to judgment on this plea.- Vide Peel v. Tatlock ( b) .
The 1st clause of the statute enacts, that when twenty
persons or more have agreed to constitute themselves a
building society, and have signed and sealed a declaration of
such wish , and deposited it with a clerk of the peace, they
shall be a corporation by such name and style as a build
ing society , as is set out in the declaration, for the purpose
of raising by monthly or other periodical subscriptions a
stock ; and that it shall be lawful for the several members
of the society, from time to time , to assemble to make rules
for the government of such society — to impose fines and
forfeitures on the members — to amend rules, report anıl
make new rules . The third section authorizes every such
society to appoint any number of its members as a board of
directors ; the powers of such directors being first declared
in and by said rules . The directors shall in all things dele
gated to them act for and in the name of the society. All
acts and orders of the directors under the powers delegated,
shall have the like power as the acts and orders of the soci
ety would have had, provided that the acts of directors shall
be entered in a book , and be subject to review , allowance
and disallowance of the society, in such manner as the society
by its general rules shall direct.
It is upon this latter clause that the 7th and 8th pleas are
founded : I do not think either plea good. The 7th is bad ,
(a) 10 East. 34.

(6) 1 B. & P. 419.
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because it only states that the directors did order that the
obligor W. should be released, but does not aver that any re
lease was made in pursuance of such order ; and, admitting
that the order would be binding on the society -- as to which
the proviso subjecting the orders of the directors to review,
allowance or disallowance, would have to be considered
yet, as the plea only professes that there was an order and
direction to release, that is but a step towards, but is not
in law, a release and discharge. And I am equally of
opinion that the 8th plea is bad ; for, though it asserts that
the directors did by a resolution relieve and discharge
a co- obligor, yet the resolution should have been set out,
that the court might judge of it , and see whether it imported
or amounted in terms to a present release, and could be
treated as an act and order of the directors, under the
powers delegated to them , and entitled to have the like
force and effect as the act and orders of the society at any
general meeting thereof would have had . If this plea were
not bad for that reason , it would be further necessary to
inquire whether an act or order of the society at a general
meeting, unless under seal , or carried out by some instru
ment under the seal of the president and treasurer, would
discharge any obligor from his bond to the society, which
at present I think it would not.-See Taylor v. Dulwich
Hospital (a).
Bain v. Cooper (b) , was cited in support of 7th plea. It
only shews that a surety may plead the release of his prin
cipal, without making profert of his indenture of release
which he pleads.
Wane et al. v. Calvert et al. Administrator of Laycock ( C ),
was also cited . I do not see its bearing. In that case , only
non est factum was pleaded ; and the question was how
certain facts, which could

not be pleaded

as a defence,

could be given in evidence to answer the plaintiff's claim
for damages. Anderson v . Thornton ( d) , involves also a
different question from this case, the plea was that the party
for whom as clerk defendant was surety was appointea
from clerk to be a manager, and thereby the responsibility
(a) 1 P. Wms. 6, 55.

(6) 8 M. & W. 751.

(c) 7 Ad. & El. 143. (d) 3 Q. B. 271.
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was increased. Yet the plea was held bad for not averring
that he ceased to be clerk when he became manager.

But it is said the plaintiffs cannot sue in their corporate
name, nor have a common seal , as the statute does not pro
vide for either .
The 10th sec. of 9 Vic. ch . 90, provides, that the society
may take and hold any real estate, or securities thereon,
bona fide mortgaged or assigned to the society, to secure
payment of shares, or of loans made by, or by debt due to
the society ; and may proceed on such mortgages, &c., for
the recovery, &c. , at law or in equity.
The 12th section directs that all real estate, money ,
goods, chattels, property and effects whatever, and all titles,
securities for money, and other obligatory instruments and
evidences

or memorials, and all other

effects whatever,

and all rights and claims belonging to or had by such
society, shall be vested in the president and treasurer for
the time being, for the use and benefit of the society and its
members ; and after the death or removal of any president
or treasurer shall vest in their respective successors for the
same estate and interest as the former president or treasurer
had therein , and subject to the same trusts, without any
assignment or conveyance ; and shall, for all purposes of
action or suit, criminal or civil , in anywise touching or con
cerning the same, be deemed and taken to be, and shall in
every such proceeding (when necessary) be stated to be the
property of the persons appointed president and treasurer
for the time being, in the proper names of such president
and treasurer, without further description ; and such persons
shall and they are hereby authorized to bring or defend, or
cause to be brought or defended any action, &c. , civil or
criminal, in law or equity , in all cases touching the property,
right or claim of the society ; and in all such cases may sue
and be sued, plead and be impleaded in their proper names
as president and treasurer of such society, without further
description.
The clause closely resembles the 8th of the imperial sta
;

tute 3 & 4 Vic. ch . 110, sec. 8. But then these societies are
not corporations ; and, instead of all these powers being
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conferred on the president and treasurer, most of them are
conferred on trustees for the society. These societies com
menced by 5 & 6 Wm . IV . ch . 23 .
Our statute contains a provision for the appointment of
directors. The English act recognizes trustees, who for
The
some purposes supply the place of the directors.
treasurer's securities are taken to the trustees, and they are
to publish the statement of the accounts, funds, &c .
That our legislature intended some difference by making
each of these societies a corporation, must be assumed .
Can it be properly said that all they meant is expressed in
the first clause, which says they “ shall be a corporation ,
body, corporate and politic, by such name and style as a
building society, as by such declaration so deposited as
aforesaid shall have been declared to be the name by
which

the persons

so

executing the same desire

such

society to be known, for the purpose of raising by monthly
or other periodical subscriptions of the several members of
the said society, and in shares not exceeding the value of
1001. for each share ( each subscription not to exceed 20s.,
per month for each share), stock or fund for the purpose of
enabling each member thereof to receive out of the funds
of the society the amount or value of his share or shares
therein, to erect or purchase, &c. , to be secured by way of
mortgage or otherwise, to the said society until the amount
or value of his share or shares shall have been fully paid to
the said society, with the interest thereon, and with all
fines or liabilities incurred in respect thereof ; ” with power
( sec. 3) to appoint directors, who (sec. 9) are to appoint
officers, pay salaries and expenses, which officers having
to deal with money are to become bound in a bond in such
form and amount as the directors may determine, with two
sufficient sureties ; and also with the power conferred by
the 10th sec.
If this be so, then as a corporation, if they can take and
hold real estates, it would seem they would require a
seal

to testify the corporate acts in taking and holding

as well as leasing or disposing of such real estate,

at

least, independently of the power given to proceed at law
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or in equity on such mortgage, &c., which seems at variance
with the 12th sec.
It was urged in support of the plaintiffs' right to sue in
their own names, and also as to the necessity of the release
pleaded being by a corporate act under seal , that it is an
incident tacitly annexed to the creation of every corporation,
and that it may sue and be sued ; and that it shall have a
common seal.

And so in the case of Sutton Hospital ( a ),

Norris v. Staps (6) Com . Dig . “ Franchise,” Ft. 20. And
by 12 Vic . ch . 10, sec. 5 , sub - section 24, it is enacted that
words making any association or number of pe.sons a cor
poration or body politic and corporate, shall be construed
to vest in such corporation power to sue and be sued ,
contract and be contracted with, by their corporate names ;
to have a common seal, to alter and change the same at
their pleasure, & c.

But sec. 5 begins by enacting that in

every act of the parliament of the province passed or to be
passed in the present or any future session, so it would
not apply to the act of 9 Vic. ch . 90. A provision for a
similar purpose was contained in the statute of Upper
Canada 7 Wm. IV. ch. 14, sec 14, but that statute does not
necessarily govern the construction of the statute passed
since the union. The stat. 13 & 14 Vic. ch. 79, was also
referred to , the 1st section of which enables actions in
certain cases to be brought in the name of the president
and treasurer of such society, or in the corporate names of
the society ; and the 2nd sec. enacts that any such society
may pursue the same course, exercise the same powers,

and take and use the same ( remedies to enforce the pay
ment of any debt or demand due to such society, as any
person or persons, body corporate or politic, may now by
And whatever
the law take or use for such purpose.'
doubts might otherwise have existed, this last act effectually
takes these away, for it first recognizes suits in the names
of the president and treasurer, or in the corporate name of
the society, and it secondly gives the society the same
remedies to recover any debt or demand as any person or
body corporate have, which includes a power of suing
in their own names .

We think there should be judgment for the plaintiff .
(a) 5 Co. Tart. 10, 30. b.

(6 ) Hob. 211.
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Trover - Estoppel - Sale of goods - 29 Car. II. , ch. 3.
A. by artifice obtained an order from B. , directed to his agent to deliver a cer .
tain amount of wheat to A. , which order A. presented, not to the agent but
to the defendant, a wharfinger, in whose warehouse there was wheat belong.
ing to B. The defendant thereupon gave him his certificate or bon for the
wheat, deliverable on demand . The defendant shortly after learned how the
order had been obtained, and B. , being dissatisfied with him for having given
such a certificate, the defendant notified A. that he would not deliver the
wheat to him ; whereupon A. , it was alleged , transferred his right to the
wheat to the plaintiffs, though there was no indorsement or transferof defen .
dant's certificate to plaintiffs. The wheat was subsequently demanded of the
defendant, who refused to deliver it; but it did not appear that the person who
demanded it shewed any authority from the plaintiffs to do so, or that defend .
ant ever knew of the alleged transfer to plaintiffs, or of their having any inter
est whatever in the wheat. Plaintiffs brought trover ; and it was Held that
the alleged sale to plaintiffs was void under the Statute of Frauds ; that de
fendant was not estopped by his certificate from denyingplaintiff's title.
Semble : That A. had no power to sell the wheat to plaintiffs, he not having an
undisputed control over it himself.
The plaintiffs, Jason Davis and Bradley Dickenson Davis,
sued the defendant Browne in trover for a quantity of wheat.
Defendant pleaded - first, not guilty ; secondly, plaintiffs
not possessed.
On 7th May, 1850 , Morse contracted to sell wheat to Nel
son R. Davis & Co. (not these plaintiffs ), and gave them a
writing as follows :

N. R. Davis & Co. ,
Bought of C. A. Morse,
Ten thousand bushels Canadian Wheat, being now in James Browne's
warehouse at Toronto, and William Adamson's warehouse at Port
Credit, C. W. , at 95 cents — 9,500 dollars .
Received payment by drafts on Howard & Sons of Boston .
CHAS. A. MORSE.
( Signed )
The above deliverable to N. R. D. &. Co.
Lockport, May 7, 1850.free on board.
One Borst, as agent for Morse, who resided in Lockport,
had been purchasing wheat for him in Canada, and at the
time of Morse signing this writing there were about 10,000
bushels of Morse's wheat in Adamson's warehouse at Port
Credit , and upwards of 5,000 at Toronto.

It was contem

plated by the parties that Davis and Company would get
half of the 10,000 bushels at the one place and half at the
other . They were to send for it and take it when they
pleased. On 20th May, Morse , who lives at Lockport in
the state of New York, wrote to N. R. Davis offering to
13
9 U.C.Q.B.
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transport the wheat for him to any port on the lake, and
inquiring when he intended to take it. It did not appear
that Nelson R. Davis & Co. took any advantage of this offer .
On 15th June, Morse gave an order to the defendant
Browne, at Toronto , to deliver to N. R. Davis & Co. 4,877
bushels of wheat, he paying three cents per bushel for
storage. It seems to have been part of the agreement that
the winter storage should be paid by N. R. Davis & Co.;
and it appeared that, the above quautity of wheat being all
the defendant then had in store for Morse, it was agreed
that the difference between that and the 5000 bushels to be
delivered at Toronto shall be obtained by N. R. Davis & Co.
at Port Credit.
About that time N. R. Davis & Co. sent a vessel to Port
Credit, and received about 3000 bushels ; but when they
went again they found that Adamson, who kept the ware
house at Port Credit in which Morse's wheat had been de
posited by his agent, had failed ; and that there was a defi
ciency in his accounts for wheat stored with him . Morse
had sold part of the 10,000 bushels which he had there
in store on 7th May, 1850, when he sold 10,000 bushels to
N. R. Davis & Co., but he had left 5,000 to answer his con
tract with them .

N. R. Davis then came to Toronto, and Borst, the agent
of Morse, gave him an order on the defendant for 338 bush
els, which was all that Morse then had in the defendant's
warehouse disposableon account of this contract — there being
still in the defendant's warehouse in Toronto about 740
bushels besides, which Borst had purchased for Morse with
moneys which had been placed with him by Morse for the
purchase of wool ; but for this wheat Borst declined giving
an order to Davis.
The failure of Adamson , who kept the warehouse at the
Credit, gave rise at once to the question between Borst and
N. R. Davis, as to which party should bear the loss of any
deficiency in the 5000 bushels which had been left in the
warehouse there for N. R. Davis & Co.; and on the same
day ( 28th June, 1850 ) that Borst gave an order on this
defendant to deliver to N. R. Davis & Co. the 338 bushels,
he went over to Lockport, where Morse lived, to confer with
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Nelson R. Davis went over in the

same boat. It was proposed by Borst, on the way, that
they should go to Lockport together from Lewiston ; but, on
a plea of being indisposed , Davis said he would remain at
Lewiston , and allowed Borst to go without him, but after
wards passed him on the road without being observed ;
and getting first to Morse, he made a statement to him that
he had a schooner lying at Toronto to take in wheat, but
that his agent, Borst, had refused to deliver it, insisting on
an additional charge per bushel for storage, on account of
the wheat having remained so long in store : he said nothing
of Borst having come over with him, nor of Adamson's
failure. Morse,, not willing that there should be any diffi
culty about the mere charge for extra storage, gave him ,
upon this representation , an order on Borst as follows:

DEAR
amount
with us
have in

Lockport, June 28 , 1850.
SIR,—You may deliver Messrs. N. R. Davis & Co , the whole
of wheat sold him, say 10,000 bushels, he having arranged
for all storage over three cents per bushel : give him what we
store at Port Credit, and the balance at Toronto.
Yours etc. ,
C. A. MORSE.
( Signed )

Immediately after Davis had obtained the order, Borst
came in and informed Morse of the true state of the case .
Morse had, in the meantime suspected there was something
wrong, from the hurried manner of Davis, and immediately
went in pursuit of him, and requested him to give him back
the order, but he refused ; and, as it was addressed not to
Browne, the defendant, but to Borst, Morse thought no
advantage could be taken of it.
On the next day, Davis presented the order to the defen
dant at Toronto, and obtained from him in consequence
the following acknowledgment or bon, for all the wheat
which he then held in store for Morse :

Toronto, 29th June, 1850 .
106533 bushels of Wheat.
Good to Messrs. F. R. Davis & Co , for one thousand and sixty
five bushels twelve pounds of winter wheat, on demand, purchased
from C. A. Morse, Esq ., Lockport, being now inmy store, being on an
order for balance of ten thousand bushels wheat 182927 deliverable at
Toronto
JAMES BROWNE .
(Signed)
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Browne, afterwards learning the facts of the case , refused
to give anything more than the 338 bushels, for which
Morse had before given him an order ; fin ling that his
conduct was complained of

by Morse, in giving the ac

countable receipt of 29th June, upon an order directed to
Morse's own agent, and not to him.
On the 11th July, 1850, Nelson R. Davis & Co. wrote to
the defendant respecting the balance of wheat yet unde
livered , claiming it as due to them, offering to indemnify
the defendant if he would ship it for them , and giving no
intimation whatever that they had parted with their interest
in it to these plaintiffs, Jason and . Bradley Davis, who are
merchants living at Yonge Town, not engaged in the wheat
trade, one of them being the father and the other a brother
of Nelson R. Davis. This action was brought by them ,
claiming under an alleged sale made to them of this unde
livered parcel of wheat.

Nelson R. Davis was called as a

witness, on the trial, to support plaintiff's case :

and he

swore that, three or four days after the defendant gave him
the receipt of 29th June, he and his partner sold the wheat
to the plaintiffs. shewing them the defendant's receipt : he
admitted that the plaintiffs are not dealers in wheat ; that he
was indebted to them , and turned out this wheat and got
credit for it, knowing at the time that this defendant, Browne,
had been forbidden by Morse to deliver the wheat to him.
In September, 1850, an attorney called on this defendant
and demanded the balance of the 10,000 bushels of wheat ;
but it was not proved on the trial, in whose behalf the
demand was made. The answer was, that the 300 and
odd bushels could be had at any time, but not more .
The learned judge ( McLean) ruled, that the plaintiffs must
shew either a note in writing of the bargain with them , or
part delivery, or part payment; that no note in writing had
been shewn ; that there was clearly no delivery of any part
of the wheat by Nelson R. Davis & Co. to them , for they
had it not under their control, and could not get it to deliver,
and no payment on account shewn ; that Nelson R. Davis,
according to his own account, knew that he was under
taking to assign what he could not deliver, because the
property was held adversely to him, and

he knew

his
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interest to be repudiated : and further, that the order to
Borst, on the faith of which the defendant gave his receipt,
having been obtained by fraud , Nelson R. Davis could
claim no benefit under it, and could make no valid assign
ment of any interest so acquired.

Leave was reserved to

the defendant to move for aʼnonsuit on the objections taken .
The jury gave their verdict for the plaintiff for 1811. 158.
Hagarty, Q. C., moved for a nonsuit on leave reserved,
or for a now trial on the law and evidence and for misdi
rection .
Vankoughnet, Q. C., shewed cause.

There was no such

specific appropriation of any particular wheat in warehouse
as would have made N. R. Davis & Co. liable to the risk
of its destruction.

Adamson, who made away with it, was

Morse's agent, not the plaintiff's, or N. R. Davis & Co's .
The assignment by parol to plaintiffs is not void under the
Statute of Frauds, for it was the payment of a debt-Walker
v. Hussey ( a ) ; and defendant cannot set up this defence .
The handing the receipt to plaintiffs would be

sufficient

to give plaintiffs a right as a symbolical delivery of the
wheat. Defendant is estopped by his receipt from referring
to any
Hawes

dispute between N.
v.

R.

D.

Watson (b) , Lucas v .

& Co., and Morse

Dorrien (c) , Swamvick

v. Sothern (d). The fact of Browne’s notice of refusal to
deliver to N. R. Davis & Co. being prior to the assignment
to plaintiff makes no difference, for it could not prevent
N. R. D. & Co. from selling to plaintiffs, and it does not
appear plaintiffs had notice of this difficulty.
Hagarty, contra . — Browne's receipt to N. R. D. & Co.
does not affect to be more than that he would give him the
balance of the original purchase by Davis from Morse
but it effected no transfer of property in any specific wheat :
and though it might prove a contract on the part of Browne
to deliver, it could not transfer Morse's property. The
wheat Morse sold to Davis was 10,000 bushels, he then
had at Port Credit and Toronto, not 700 bushels purchased
subsequently by Borst, without Morse's knowledge even.
The 700 bushels never became N. R. D. & Co's property,
and therefore trover will not lie.
(a ) 16 M. and W. 302. (6) 2 B. & C. 540. ( c) 7 Taunt. 278. (d) 9 Ad. & E. 895.
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ROBINSON, C. J. , delivered the judgment of the court.
The failure of Adamson, the warehouseman , was an
occurrence, as we may suppose , which neither Morse nor
his vendee, Nelson R. Davis, could have prevented ; and
yet one or the other of them must have borne the loss.
Suppose for the present that Ņelson Davis had never parted
or pretended or attempted to part with his interest, each
would be justified in endeavouring to throw it on to the
other by insisting on whatever legal principle would hold
himself to be exempt.

For all that appears, if Nelson Davis had applied within
a reasonable time — that is, within three or four weeks after
the sale made to him on the 7th May 1850—he would have
found 5000 bushels at the Credit and 5000 bushels at To
ronto, as seems to have been intended and understood
when they made the bargain ; there was that quantity at
each place, according to the evidence, and Nelson Davis
therefore had a right to go and take it away. If he did not
call in a reasonable time for it, and the 5000 bushels at
Port Credit was in the mean time destroyed by fire, or if
the warehouseman wrongfully converted it, whose should
the loss be ? Unless it be clear that Morse must bear it ,
then he would not be liable in any form of action ; but that is
If the present action
not necessary to be determined now .
by Nelson Davis's alleged vendees against this defendant,
Browne, be held by us to have failed at the trial on any
ground and if we should think that they could not recover
on another trial, then it will be for Nelson Davis to con
sider whether he has good ground of action for not deliv
ering the wheat. If he is advised that he has , he can bring
it ; but such an action upon the contract would lie against
Morse only.
The action against this defendant Browne is not for failing
to deliver wheat upon any contract made by him , but for
wrongfully converting certain wheat, the property of the
two plaintiffs, Jason

and Bradley Davis.

Detaining any

wheat which really was the property of the plaintiffs, would
be evidence of such conversion , if the detention were
wrongful.
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But it is objected that the verdict given in their favour
was clearly wrong ; first, because they gave no legal evi
dence of their title as vendees, the goods sold being much
above 101. in value, nothing being given in payment to
bind the bargain , and no part of the wheat having been de
livered.

2ndly , Because Nelson Davis had not a legal power of
disposition of any wheat in Browne's hands at the time he
alleges himself to have sold the wheat to the plaintiffs, for
he knew that Browne before that time had positively refused
to let him have the wheat, being advised by Morse that Nel
son Davis had practised a fraud upon him , and that it must
not be delivered to him ; so that in selling, as he says he
did, to these plaintiffs, he sold what he knew he actually
could not transfer, and was in fact disposing of nothing
more than a right of action for non- delivered wheat, or for
wrongfully detaining it.
3rdly, That even if these plaintiffs had become the pur
chaser's legally and without fraud, yet that before the de
fendant can be made liable in trover for not delivering the
wheat to them , as there was no evidence of any actual con
version, it was necessary to shew that the defendant was
informed of the plaintiff's right, and was requested to give
the wheat to them or to their agent, and that the evidence
failed on that point, as I think it did.
Any of these objections, if sustained, would be grounds
of non-suit. Independently of them, it is urged that at any
rate the verdict should not stand ; because, without regard
ing any objection to the alleged sale to plaintiffs as not
being proved sufficiently according to the Statute of Frauds,
and admitting that although Nelson Davis knew his title
to be disputed and denied , and that the wheat was intended
to be withheld from him, he could still make a good sale
of it to another, yet that the evidence was such as could
leave no reasonable doubt in the mind of the jury that the
alleged sale to these plaintiffs was all a pretence , fraudu
lently set up in order to let in a recovery in his own favour,
upon his own evidence, either by collusion with them, or.
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without their knowledge ; and that in fact no such sale was
ever made.
I think the evidence on the trial was such as ought to
have satisfied any jury of that fact, and that the alleged
sale was a mere contrivance to impose upon them, and to
pervert justice ; that however, would be ground not of non
suit, but for relieving against the verdict by granting a new
trial.

So also I think the evidence of Nelson Davis's imposition
upon Morse, in obtaining the order which Morse gave on
Borst, and on his faith, in which this defendant took upon
himself to give his bon or certificate of the 29th June, 1850,
was so clear that the jury should have treated the case as
if no such order had been given , and no such bon obtained
by Nelson Davis from the defendant. But that again would
only be a ground for a new trial, because the jury must
pronounce upon the alleged fraud ; it cannot be assumed by
the court.
If any of those grounds on which the non -suit has been
moved ought to be decided in the defendant's favour, he
would be entitled to our judgment in that shape ; and then
the last two points I have adverted to as grounds for a new
trial will become immaterial to be further discussed .
The defendant is entitled , in my opinion , to have his rule
made absolute for a non - suit.
I see nothing that can warrant us in holding that there
was legal evidence, such as the Statute of Frauds requires,
of a sale by Nelson Davis to these plaintiffs.

This case bears

no resemblance to Lucas v. Dorrien ( a) cited by the plain
tiffs. There was no order on Browne, the defendant, to hold

.

the goods for the plaintiffs, as vendees, nor any assent by
him , verbal or otherwise, that he would do so. There is no
estoppel upon him from denying the plaintiff's title, for
there is no evidence that before this action was brought he
was ever made acquainted with it, if indeed (which I much
question ) there had been any pretence or thought of such a
sale befere the action was commenced , or at least before the
wheat was demanded.
(a) 7 Taunton , 278 .
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There was no endorsement or tuansfer

by delivery of

Browne's bon, ou certificate, admitting that on such indorse
ment or transfer the property would pass. It was not given
to these plaintiffs. The case of Walker v. Nussey, 16 M.
& W. 302, decides that if it had been clearly proved that
the plaintiffs did agree verbally to take the wheat, and give
Nelson Davis credit for it, yet that would not answer the
requisition of the Statute of Frauds, as being proof of pay
ment; and as to their being any part delivery of the wheat;
there was nothing of the kind .
I think also, that when Nelson Davis found that Browne,
being informed that an imposition had been practised in
obtaining the order on Borst, to which he had given credit,
and on which he had inadvertently and rather thoughtlessly
acted, as if it had been addressed to himself, refused to let
him have the wheat that was in the store for Morse, he
was not in a condition to sell to another what he had no
actual undisputed control over himself.
only transferring a chose in action .

He was in truth

Browne gave no certi

ficate afterwards to the plaintiffs which binds him to ac
knowledge their right as vendees.
And I am also of opinion that if the sale to the plaintiffs
had been legal in all respects, yet there was no evidence to
make the defendant liable as for a wrongful detention of
the wheat from the plaintiffs, because there was no evidence
that the defendant was ever told by the person who went
to demand the goods from him that the plaintiffs had ,
or pretended to have , any interest in them , or that they
were demanded on their behalf, nor indeed was it shewn
that the gentleman who made the demand had in fact any
authority from the plaintiffs to do so, or was aware that
they had anything to do with the matter.
It was necessary that the defendant should know to whom

he was required to deliver the wheat before anything can
be assumed against him by construction as a refusal - be
cause the defendant might in any case of the kind feel that
he was safe in refusing to give way to the claim of the
person who had fraudulently obtained a certificate from
him, though he might not choose to take on himself the
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risk of refusing to deliver the wheat when demanded by
a bona fide purchaser for value, iguorant of any fraud . He
should be told who it is that demands the goods, in order
that he may know what course to take.
On these grounds, any one of which would be decisive,
I think the rule for non-suit should be made absolute.

DRAPER , J. concurred .
BURNS, J.-I think the rule for entering a non-suit should
be made absolute, and I arrive at that conclusion for two
reasons : First - Supposing the

defendant not to

be in a

position to dispute, after giving the bon , or good, for the
1065 bushels of wheat: on the 29th June 1850, that he had
that wheat belonging to N. R. Davis & Co. in store or on
hand ; yet the plaintiffs have shown no title to it. It does
not appear that anything more was done in the transfer by
N. R. Davis & Co. to the plaintiffs than merely the delivery
of the paper acknowledging the wheat to be deliverable on
demand . The instrument in this case is not even an
acknowledgment that the defendant would deliver to order,
as we frequently see done, where the intention is that it
may pass from hand to hand : not that the introduction or
non - introduction of words evincing such intention, in my
opinion , would have any effect upon the construction in the
present case . The claim is founded upon the right to con
sider that the delivery from one to another of the paper
acknowledgment of

having the property in possession is

such a constructive transfer of the possession of the goods
themselves that the holder can , without anything done by or
on the part of the custodier, maintain an action for the pro
perty in his own name against the custodier. The effect of
holding such a position to be law, would be to give the
same effect to warehouse receipts as to bills of lading. I
take the two cases of Farnia v. Horne (a) and McEwan
v. Smith (6), to be completely decisive on this point against
the plaintiffs. When the defendant gave the delivery
receipt on the 29th June 1850, he became the agent of N.
R. Davis & Co. for the delivery to them of the wheat he
(a) 16 M. & W. 119.

(6) 13 Jur. 265.
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acknowledged he had of theirs on hand ; he did not become
the agent of any person to whom they might give an
authority to receive the wheat. Some act on his part was
necessary to constitute him the agent of the plaintiffs as
respected the wheat. Some act was required to shew that
he treated the possession of the property changed from N.
R. Davis & Co. to that of the plaintiffs before his position
to the plaintiffs can be held to be such that they, in their
No agreement can be
own names, can call upon him.

based upon the position that , it might be convenient for
trade in cases of this description, that the delivery of the
indicia of property carries with it the possession , as in the
case of floating property ; for, as Lord Cottenham has said,
“ The nature of a delivery note is well known in the trade ;
it is perfectly well known that a title to goods does not pass
by a delivery note ; and it is perfectly well known that it
does pass by.a bill of lading.”

We had occasion to consider

this doctrine a good deal in the case of Proudfoot v . Ander
son (a) ; and whatever one portion of the mercantile com
munity may think as to the convenience of trade, in holding
that the property itself should pass by the delivery of the
order or receipt, yet, when we find that another portion act
upon the law being otherwise, we cannot but give effect to
the latter, as it certainly is the law .
Secondly - Besides this question, I am of opinion the
defendant was not, by the giving of the receipt of the 29th
of June 1850, estopped from shewing that the wheat men
tioned in that receipt was not the property of N. R. Davis
& Co. The facts, I think, shew clearly that if the defen
dant had been acquainted with all the circumstances, he
The wheat was the
never would have given the receipt.

property of Morse, and what has Morse done to change it
and make it the property of N. R. Davis & Co. ? He agreed
on the 7th of May 1840, to sell N. R. Davis & Co. 10,000
bushels of wheat which he then had in part at defendant's
warehouse, and in part at a warehouse at Port Credit. He
transacted his business by an agent, as appears by the
(a) 7 U. C. R. 573.
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evidence, which agent gave orders for the delivery of the
wheat to N. R. Davis & Co.
On the 28th of June 1850,
the agent in Toronto gave an order to N. R. Davis & Co.
for the remainder of the wheat, to complete the contract, as
he says, there being a misunderstanding between him and
N. R. Davis & Co. respecting the quantity which should
have been received at Port Credit.

On the same day ( 28th

of June) N. R. Davis went to Lockport to Morse, and
obtained from him an order on his ( Morse's) agent for the
delivery of the remainder of the wheat, to complete the con
tract of 10,000 bushels, Morse at the time not being himself
aware there was any misunderstanding about the wheat at
Port Credit. This order N. R. Davis brought to the defen
dant, without shewing it to Morse's agent or obtaining any
authority from him to the defendant ; and the defendant,
thinking it all right and that there was no room to doubt its
being sanctioned, received the order, and thereon gave his
own receipt to Davis & Co., acknowledging the wheat to
be theirs.
Did this act of the defendant's convert that
which had been Morse's property into property of N. R.
Davis & Co ? I do not think it did. The defendant did
not act by the orders or directions of Morse, though he acted
upon Morse's order to his agent. The order is, that the
agent should give what wheat was in store at Port Credit
and the remainder, to fulfil the order, at Toronto ; and yet
the defendant gave his receipt for the whole amount to make
up the contract deliverable at Toronto. If the defendant
could not convert Morse's wheat and I think he could not,
under the circumstances - into property as belonging to N.
R. Davis & Co. , then it is not pretended they had any
wheat of their own which would fulfil the exigencies of
the receipt; and if the defendant is estopped from shewing
the circumstances, it follows as a consequence that he is
liable to both parties for the same wheat - a position rather
unreasonable.

If we were compelled to hold the first position in favour
of the plaintiff, it might be that the defendant could not
avail himself of the second unless the transfer were fraudu
lent and without consideration ; and upon that, if this case

-
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turned on it, I should not be satisfied upon the evidence in
this case that the plaintiffs had established themselves to be
bona fide holders of the property in question.
Per Cur. - Rule absolute for nonsuit.

LAWLER V. SUTHERLAND .
Debt for rent- Under -lessee of part, sucd as assignee of the whole, of the term
Nonsuit.

In debt for rent on a lease, the declaration stated " that the right and interest
of the lessee in the demised premises came by assignment to , and was vested
in the defendant.” It was in evidence that defendant was at most only un
der -lessee for a part of the term .
Held per Cur. -That a nonsuit was rightly directed.
Debt for rent. — The plaintiff, Mary Lawler, declared in
debt, setting forth that Lawrence Lawler being seized in
fee of certain premises, on the 27th June, 1838, demised
them by indenture to William Ware, for seventeen years
from the above date, at a yearly rent of 251. , to be paid on
1st October, 1st January, 1st April and 1st of July in each
year ; covenanting to pay the said rent : that Ware entered
and was possessed of the term :

that Lawler, on

16th

March 1847, made his will, and appointed the plaintiff his
executrix , and devised the rents and profits of his real
estate to the plaintiff until his son Michael Lawler should
attain the age of twenty -one years : that he died on the 20th
September, 1847, seized of the reversion of these premises,
whereby the plaintiff became entitled to the said rent until
Michael Lawler became of age : that on 1st January, 1849 ,
the right and interest of William Ware in the demised
premises came by assignment to, and was vested in the
defendant Sutherland, who entered and became possessed ;
and that Michael Lawler is still an infant : that after such
assignment, and before the commencement of this suit - to
wit, on 2nd October, 1850—251. became due from the defen
dant to the plaintiff for four quarters' rent, due 1st Octo
ber, 1850, and is still in arrear, yet that the defendant hath
not paid, &c.
The lease was set out on oyer.

It contained a covenant

by Ware, for himself, his executors, administrators and
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assigns, with the lessor, to pay the rent to him, his executors,
administrators or assigns.
The plaintiff pleaded - 1st. Denying that all the estate,
right and title, interest and term of years then to come, & c .,
of the said W. Ware, vested by assignment in the defendant,
in manner'and form , &c.
2ndly. That Lawrence Lawler was not at the said time
in the declaration mentioned seized in fee, &c., of and in the
premises therein stated to have been demised, in manner
and form , &c.
At the trial, before McLean , J., the plaintiff was nonsuit
ed ; and she has obtained a rule to shew cause why the
nonsuit should not be set aside and a verdict entered for the
plaintiff for 25l. on leave reserved at the trial,
It was proved that Ware had assigned the term to one
McKenzie, who upon an agreement in writing not produced
gave possession to a partner of the defendant Sutherland,
in the spring of 1845, to hold for three years ; and the de
fendant has ever since been in possession.
Cameron , Q. C. , shewed cause against a rule nisi, to enter
a verdict for plaintiff and 251. damages. Defendant was
only a sub - lessee and not assignee, and cannot therefore be
liable . - Holford v. Hatch (a) ; Earl of Derby v. Taylor et
al. (b) ; 2 Chitty on Pleading, 395, note (m) .
Crooks, contra - insisted that in law the defendant must
be looked upon as an assignee of the whole term , for he con
tinued in possession after the lease was ended.
ROBINSON, C. J., delivered the judgment of the court.
Without entering into the questions whether under the
circumstances the plaintiff, Mary Lawler, could bring debt
in the form in which she has brought it — that is not, as
executrix, but in her own right as devisee, and whether if
she could sue in this form , as the probate was the proper
evidence of her title -- we are of opinion that the nonsuit
was rightly ordered ; because it is shewn that the defen
dant, who is sued as assignee of Ware, was not his
assignee of the term , and therefore not liable to be sued
(a) Dougl. 183.

( b ) 1 East. 502.
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as such , either in covenant, or in deed on the

specialty.

He is not liable through the deed, either by reason of
privity of contract or privity of estate, for it is not true as
averred in the declaration, that “ the right and interest of
Ware in the demised premises came by assignment to ,
and was vested in the

defendant,"

for

the defendant

was at most only under-lessee of Ware for three years,
leaving a reversion of several years of the term still in
Ware.
The plaintiff therefore could not sustain her declaration
in regard to that essential averment, which the defendant
by his plea had expressly put in issue.
The cases of Holford v. Hatch, Lord Derby v. Taylor

et al.

Curtis v Spitty

(a) , Hare v . Cator (b ), are ex

pressly in point. I refer also to 2 Chitty's Pleadings, 395,
note (m ) ; 2 Stark. Ev. 351.

SMITH V. INGOLDSBY.
Trespass - New Assignment in - Effect of pleadings.
Plaintiff declares for breaking and entering his close &c. , and in a 2nd count for
assault and battery.
Defendant pleads, to the 1st count, that there was a public highway across the
said close, and that the plaintiff , having wrongfully shut upthe same, he re
moved the obstruction ,
To the 2nd count, public highway across plaintiff's close - defendant passing
over the same was prevented by plaintiff, and molliter manus imposuit.
Plaintiff replies to these pleas, traversing the highway as alleged, and then new
assigns for trespassess at other times, and for unnecessary damage.
Defendant pleads not guilty to the new assignment.
Held per Cur--Defendant having established a right of way as alleged, and
only one trespass being proved, which was committed in the said highway ;
and without excess is entitled to a verdict .
The plaintiff, by the 1st count of his declaration , com
plained that the defendant on the 20th March , 1850, and on
divers other days and times between that day and the
commencement of the suit, at the township of Etobicoke,
broke and entered the plaintiff's close, known as lot No. 24
in the 4th con . of the township of Etobicoke, and there
tore up, broke down , prostrated, and destroyed ten perches

of the fences of the plaintiff ; and with feet in walking
(a) 1 Bing. N. C. 756.

(6) Cowper, 766.
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and with cattle, horses and oxen, tore up, subverted, and
spoiled the grass and corn of the plaintiff then being in the
close, by means whereof the plaintiff was hindered and
prevented from enjoying and using the said close in as full
and ample a manner as he otherwise could and would have
done. The 2nd count complained of an assault and battery
on the plaintiff, on 24th March , 1850, and that the defen
dant drove a pair of horses against the plaintiff with great
force and violence, and greatly hurt and injured the plain
tiff.
The defendant pleaded—1st, to the whole declaration, not
guilty. 2nd, the 1st count, justifying all the trespasses,
that there was and ought to have been a certain common
and public highway into, through , over and along the said
close, in which & c ., and the fences mentioned being wrong
fully erected on and across the highway, and obstructing
the same, the defendant removed the same.
3rd , to the
2nd count, that there was, and of right ought to be , a com
mon highway into, through , on, and along the close in the
first count mentioned , and the defendant having occasion
to use the same with his cattle, horses, and carriages, the
plaintiff' with force and arms made an assault on the de
fendant, and seized and laid hold of defendant's horses,
then about to pass along the highway, and prevented the
defendant from passing, and the defendant defended him
self, and in order that he might release his horses and pass
along the highway, the defendant gently laid his hands
on the plaintiff and removed him from the horses ; quce
sunt eadem, &c.
The plaintiff replied to the pleas - 1st, similiter to
the general issue ; and 2nd to the 2nd and 3rd pleas, that
there was not, and of right ought not to have been , the cer
tain common and public highway in the pleas mentioned
through, over, and along the said close, as in the pleas
alleged ; and then the replication went on to state that the
plaintiff issued his writ, and declared thereupon , not only
for the trespasses in the introductory part of the pleas men
tioned and attempted to be justified , but also for that the
defendant on the several days and times in the declaration

-
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mentioned, and on other and different occasions than those
mentioned in the pleas, and in a greater degree, and to a
greater extent , and with more force and violence than was
necessary for abating, removing, and resisting the alleged
obstructions in the pleas inentioned , and for passing along
the ways ; and also for that the defendant, on the several
days and times in the declaration mentioned, with force &c.,
broke and entered the said close of the plaintiff, and there
tore up, broke down, prostrated, and destroyed the
tiff's fences, &c. , reiterating the declaration.
But

plain

To the new assignment the defendant pleaded not guilty.
At the trial before Barns, J. , at the last assizes held in
the county of York , the facts of the case appeared to be
these :--The locus in quo is situated between the township
of Etobicoke and the Gore of Toronto, and the dispute be
tween the parties was whether the public allowance for
road should be taken off the township of Etobico'se, or off
the Gore of Toronto , and whether the place where the tres
pass took place had or not been granted by the government
by the patent under which the plaintiff claimed .
government purchased

the

lands

When the

which now form the

townships of Etobicoke and Vaughin , a line had been run
from Lake Ontario to the north , called the thirty-six mile
line, or the Indian line ; to the eastward of that line the
government purchased, and to the westward the lands still
belonged to the Indians. The township of Etobicoke was
surveyed in 1798, by Mr. Hambly, the surveyor, and the
plan returned by him to the surveyor general's office
shewed on the west side of the township only a single line ,
which would seem to indicate that no road existed be
tween the lands surveyed and the Indian line .

About the

year 1816 or 1817 the government purchased from the In
dians the lands lying west of the line known as the Indian
line, and in 1819 , Mr. Sherwood the surveyor was in
structed to lay out the Gore of Toronto. The plan of the
township made by him shews a double line on the east
side. The senior surveyor in the crown lands department
stated that the plans in the office could not be taken as
conclusive evidence of where the road was laid out ; that
14

9 U.C.Q.B.
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there were mistakes in that respect in the plan of the town
ship of Etobicoke, and that he should consider the evidence
afforded by an examination of the ground, and the indicia
there found , with other evidence, as better than the plans.
The lots lying upon the Indian line in the township of
Etobicoke are from lot No. 12 to 40 inclusive , the last
being the corner of the township adjoining the township of
Vaughan. The order in which these lots were described
from the office is as follows :-In 1799 , lot No. 20 was de
scribed , and described as going to the westermost boundary
line of the township ; that may or may not be up to the
Indian line, according to whether a road was left or not. In
1800, No. 21 was described ; and it is described as going to
the eastermost boundary of the Mississagua lands, and this
would seem to indicate no road on the east of that line.
In the year 1810, lots 12, 17, 18, 27, 29 , 30, 32, 33, 36, and
39 , were described , and were all described as bounded by
the allowance for road in the rear of the said fourth con
cession, which would indicate an allowance left for road
on the east side of the Indian line. In 1815 , lots 25 and 40
were described the same as the last. Lot No. 24, the land
in question , was described in 1816, and described in this
way — Commencing in front of the said concession, at the
south -east angle of the said lot, then south 74 degrees
west 27 chains more or less to the western extremity of
the township , then north, & c. This, like the description
of No. 29, in 1799, may or may not exclude a road, as it
may be considered that the Indian line was or was not the
western boundary of the township. These were all the lots
described before the survey of the Gore took place. In
1819, lot No. 38 was described, and that was described as
bounded by the allowance for road in the rear of the fourth
concession. Lot No. 37 was described in 1830, and was
described as bounded by the allowance for road on the
western boundary of the township. This may or may not
include the road within the township of Etobicoke, as it
might be determined upon the ground. In 1831 , lot No. 19
was described , and that is described as bounded by the
allowance for road between the two townships.

Lot. No.
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13 was described in 1832 , and in the same terms as lot No.
19. In the year 1834, lot 31 was described as being
bounded by the allowance for road in the rear of the fourth
concession, and in the year 1839 lot 22 was described as
being bounded by the eastern limit of the allowance for
road on the western boundary of the township.
The plaintiff became the owner of lot No. 24 by purchase ,
in March , 1843, and since that time, about two or three years
since, he has closed up the road, contending that the road
should come off the west side of the Indian line. The
trespass

was committed on the ground lying east of the

line, and in that part which had formerly been travelled
and used as the road. The road has always been fenced
on the east side of the Indian line wherever a road can be
made. In some places, in consequence of the river Hur
ber interfering with the line, a road cannot be made, but
in other places, where a road can be made, the statute
labour has been expended upon the east side of the line.
In the rear of the lot in question public money was ex
pended in building bridges on the east side of the line, and
the road had been used for many years until the plaintiff
shut it up. Evidence was adduced to attempt impugning
the defendant's evidence with respect to the road being on
the east side of the line : the witnesses said that for many
years past it was always considered that the road was on the
west side of the line and off the Gore, but the witnesses
admitted that wherever the road had been opened, it had
so been opened on the east side of the line.
The road between the 7th and 8th concessions of the
Gore of Toronto strikes the Indian line opposite lot No. 25 ,
and the side line road between lots Nos. 5 and 6 in the 7th
con. of the Gore strikes the Indian line opposite lot 24, but
there is no road through from the 4th to the 3rd con . of the
township of Etobicoke, until coming down to the allowance
between lots Nos. 21 and 22.

In the year 1843, a number

of freeholders required a road to be established through lot
No. 24 , and procured a survey of it , and got the district
council to establish it, and this circumstance seemed to
have annoyed the plaintiff, and caused him to take the steps
he subsequently did .
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At the trial it was contended on the part of the defendant
that, under the replication, the right of way was in fact
not in dispute, but that the proper construction of the repli
cation was that it tendered issue upon excess, and no ex
cess being proved the plaintiff must fail.
pleadings was reserved .

This point on the

On the part of the plaintiff it was contended that the de
fence failed under sec . 15 , ch. 20, of the statute of 1845 , and
that the defendant could not open the road himself, but
should take steps under the statute. This was overruled.
The learned judge, upon his view of the evidence , di
rected the jury to find a verdict for the defendant, and with
the consent of the parties, submitted the following ques
tions to the jury , with permission to the plaintiff to move
to enter a verdict for him on the finding.
1. Whether there was a road in the rear of lot No. 24
in the township of Etobicoke, or not, or whether the road,
if any, in the rear of that lot was in the Gore of Toronto
that is, on the west side of the Indian line.
2. Whether the road spoken of by the witnesses as
opened in the rear of the lot was or had been a travelled
road or not, and whether the plaintiff took possession of it
because it was not required as mentioned in the act.
3. To say what sum the jury would assess as damages,
if the plaintiff was entitled to a verdict.
Upon this direction the jury found for the defendant, and
answered the questions as follows :
1. That a road was . laid out in rear of lot No. 24, in the
survey of the township , within the township of Etobicoke .
2. That the plaintiff shut up the road, intending to take
possession of it, not because it was not required by the
public.
3. The

jury assessed

the damages of

the plaintiff at

one shilling
Bell obtained a rule nisi on the leave reserved , to enter
a verdict for the plaintiff on the finding of the jury ; the
question was, whether the plaintiff was entitled to recover.
Gamble shewed cause .
Bell, contra, cited Ellison v. Iles, 11 Ad. & Ell. 665 ;
Webber v. Sparkes et al., 10 M. & W. 485.
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ROBINSON ,,C. J. , delivered the judgment of the court.
There certainly never was a case more clearly with the
defendant upon the merits than the present. It was clearly
proved that the plaintiff bought and paid for his land at the
rate of so much an acre : that his vendor had a particular
survey made in order to ascertain the quantity to be paid for ;
that in that survey it was assumed that half at least of the
public allowance for road was to come off the township of
Etobicoke ; that the quantity was computed on that under
standing, and stakes set out to mark the western limit, to
which limit the plaintiff confined himself for many years
without question or complaint, having a copy of the survey
or's report put into his hands when he took his deed. When
it is added to this, that the plaintiff afterwards, on an occa
sion when it suited his purpose, and he wished to obstruct a
proceeding that was taken for opening a proposed new road ,
actually maintained that there was a public road already in
the very place where he now denies there ever was one , his
conduct certainly has the appearance of being exceeding un
reasonable and vexatious.
Still that could not affect the strict legal question, whether
there is, or is not, an allowance for a road within the town
ship of Etobicoke at the western end,

We think the evi

dence made it very clear that the jury on that point did
right in finding, as they did, that there was and is such an
allowance .
1. But the plaintiff contends, as it seems he did on the trial ,
that he was at all events entitled to a verdict on the plead
ings (though on that point there is pernaps some doubt, for
by the notes it seems that it was the defendant who relied
on the pleadings for shewing that he was inevitably entitled
to a verdict if no excess was proved).
* But we see no ground for allowing a verdict to be entered
for the plaintiff on the finding of the jury on the several
points submitted to them .

The opinion of the jury was

wholly against the plaintiff on the point of the allowance
formed being in Toronto, and they found that the road which
the plaintiff took upon him to shut up is a public road that
had been opened and travelled for years, and that was neces
oito 4.55102
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sary to be continued , in which case it could not be compet
ent to the plaintiff to inclose it under the provision con
tained in 8 Vic. ch. 20, sec. 15 .

The pleadings are , first, a complaint of an alleged trespass
by the defendant on the plaintiff's close , being lot 24 in
Etobicoke ; and in a second count, a complaint for assault
ing the plaintiff. The defendant pleads to the first count,
that there was a public highway there, which the plaintiff
stopped up , and that having occasion to pass, he entered and
removed the obstruction, and to the second count he pleads
that he no otherwise assaulted the plaintiff than by compel
ling him to let go his horses, which the plaintiff had taken
hold of in order to prevent defendant from passing along
this highway
The plaintiff replies, denying the existence of such a
road ; and also new assigns for trespass at other times and
to a greater extent than was necessary for using the alleged
road ; to which new assignment the defendant pleads not
guilty.
I see nothing in the case cited of Ellison v. Iles, 11 Ad .
& Ell. 665, to establish that when the defendant proves
there was a right of way in the very spot in which the
alleged trespass was committed , and when no trespass was
proved but on the one occasion, and in that very highway,
and no excess in that alleged trespass, the plaintiff is never
theless entitled to a verdict .
The question in Ellison v. Iles was raised by the special
answer which the defendant gave to the plaintiff's new
assignment, by which he admitted that he went extra viam ,
and justified himself in doing so. Here the defendant has
simply denied the trespass newly assigned , the plaintiff not
having newly assigned a trespass extra viam ; and as soon
as the defendant established a right of way across the plain
tiff's close, which moreover was in the very place where
the trespass was committed, he was clearly entitled to suc
ceed on this issue as to the right of way ; and the plaintiff
neither shewed that the defendant was there for any other
purpose than to use the road, nor that he used any illegal
force on the occasion .
Per Cur. - Rule discharged .

-
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M& CARTHY V. PERRY ET AL.
Trespass for false imprisionmeni - Ca, sa . set aside for irregularity.
Trespass for false imprisionment.
Plea of justification under a writ of ca. sa.
Replication- That the said writ was, after the issuing thereof, and before the
commencement of this suit, ordered to be set aside by order of the judge of
the county court : 1st, Because it did not issue within a year and a day after
judgment ; and 2ndly , because the fi. fa. was not returned within a year and
a day, from its issuing.
Held , on special demurrer, that though these were good grounds to set aside the
writ, yet they did not leave defendants liable.
Trespass for false imprisonment against three defendants.
The first two justified as plaintiffs in a suit in the county
court in Peterboro ', in which they, on the 6th July 1847,
recovered in assumpsit 191. Os. 6fd. , and thereupon 6th
July 1847 , issued a fi. fa ., returnable on the 1st October
term next, returned nulla bona ; and thereupon on the 19th
December 1848, issued an al. fi. fa ., returnable on the 1st
March term next, returned nulla bona ; and thereupon
27th March 1850, issued a plur. fi. fa ., returnable on the
Ist June term , returned nulla bona ; whereupon on the 18th
September, 1850, defendants issued a ca. 8a. , by virtue
whereof the sheriff of Peterboro' arrested plaintiff quce sunt
The third defendant Denistown, pleads a
eadem , & c.

similar justification, as attorney for the other two
dants in issuing the writ of fi. fa ., and ca. sa.

defen

Replication to each plea. — That after the arrest of the
plaintiff on the cu . sa. the judge of the county court made
an order in writing that the said ca. sa. should be set aside
and the plaintiff discharged from custody ; and the 3rd
writ of ca. sa . was and is set aside. Averment_That the ca.
8a . was set aside for irregularity, because it did not issue
within a year and a day after the judgment in the plea
mentioned was entered ; and furthur, because a writ of fi.
fa. was issued and was not returned until after the lapse of
a year and a day from the time of its issuing ; and that the
execution of the judgment was not hindered by writ of
error or otherwise, so that a sci. fa. should have been taken
out to revive the judgment before the ca. sa. was issued .
Demurrer . — That the replication did not show any suffi

cient grounds for setting aside the ca. sa., or that defendants'
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proceedings in issuing the ca. sa . were irregular : that
the replication did not state that the judgment was not
revised by sci. fa. : that the replication admitted that plain
tiff was arrested on the ca. sa. before it was set aside, and
did not aver it was void at or before the time when defen
dant justifies under it ; and that it was not shewn the
judge's order had been made a rule of court.
Leith ,> for the demurrer. - There is no averment that there
was ' not a sci. fa.

There was no necessity for returning

and filing the fi. fa. within the year. — Simpson v. Heath
( a ) ; Greenshields v . Harris (6 ).
Admitting that the writ was irregular, it would afford
justification in this case.- Prentice v. Harrison (c) . The
distinction , where the objection to the writ is a ground of
error only or a matter of irregularity, is recognised in Phil
lips v. Biron (d) ; Brown v. Jones (e). Dennistown is the
attorney , and Perry and others defendants, who issued the
ca. sa ~ King v. Harrison ( f ) ;. Belk v . Broadbent (9) .
The al. and plur. fi. fa. are not set aside, which are the
grounds of the irregularity. — Brooks v. Roberts (h) .
Crooks, contra., contended that the order setting aside
the ca. 8a . should have been applied against in the court
below. He referred also to Codington v. Lloyd (i ) ; Black
man v. Burt et al. (k) ; Montforton v. Montforton et al. (1) .
Leith, in reply, cited Lander v. Gordon (m) .
DRAPER , J. , delivered the judgment of the court.
Simpson v. Heath decides that to avoid the necessity
of a sci. fa ., a writ of execution must be sued out within
the year ; and , in order to connect the writ on which the
arrest takes place with that first sued out, proper continu
ances must be entered, for which entry the first writ must
be returned and filed. But it need not be returned and
filed within the year.

The issuing a writ within the year

if the same writ is acted upon , or if a different writ, then
(a) 5
(d ) 1
(0) 3
(k) 4

M. & W. 631. (6) 9 M. & W. 774.
Str. 509.
(e) 14 M. & W. 191.
T. R. 182.
(h) 3 Dow. & L. 13.
Q. B. 707.
(1) 4 U. C. R. 338.
(n ) 5 M. & W. 631 .

(c) 4 Q. B. 852 .
( f ) 15 Ea. 612.
( i) 8 Ad . & E. 449.
(m ) 7 M. & W. 218
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the issuing a writ in time properly connected with that
acted upon is enough .
Here the plea discloses a fi. fia ., issued and returnable
within a year after the judgment and other writs of fi. fa .
founded on it ; and the ca. sa. appears issued in the same
year as the plur. fi. fa.

We cannot presume

the writs

not continued ; and the replication discloses that the judge's
order setting it aside was made, Ist, because it did not
issue within a year and a day after judgment; and 2ndly ,
because the fi. fa. was not returned within a year and a
day from its issuing. Now, though these are good grounds.
to set it aside, or to avoid it by writ of error, they seem,

ve

according to cases decided , not to deprive the party of the
protection of the ' suit . - Prentice v. Harrison ( a ) ; Brown v .
Jones (6) ; and Rankin v. DeMedina (c ), taken together,
appear to establish this view ; and though here the replica
tion states the ca. sa . was set aside for irr -gularities, it
goes on explaining the grounds, which according to Pren
tice v. Harrison, especially as reported in 1 Dav. &. Mer.
80, seem to be such as make the writ erroneous, but do not
leave the defendants liable.

ALLEN V. SKEAD.
Promissory Note-- Pleading.
Assumpsit, by the indorsee of the payee of a note against the maker.
Plea, that defendant made it for the accommodation of the payee, and without
consideration, and that plaintiff holds it without consideration.
Replication , that there was a good consideration for the making of the note - to
wit, the amount of the nute,and for the endorsing the note to the plaintiff– to
wit, the amount of the note
Held ,on special demurrer, replication bad.
Assumpsit by the indorsee of the payee of a promissory
note against the maker.
Plea.- That the said promissory note was made for the
accommodation of the payee, and that there never was any
consideration for the making of the said note, and that there
never was any value or consideration for the said indorse
ment of the said note by the said payee to the plaintiff :
and that the plaintiff always held and now holds the said
note without any value or consideration : verification .
(a) 4 Q.B. 852.

(0) 15 M. & W. 191.

(c) 1 C.B. 183.
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Replication .

That the said defendant made and deliv

ered the said note to the said payee for a good and sufficient
consideration
to wit, to the amount of the said promissory
note ; and further, that the said payee then indorsed and
delivered the said promissory note to the plaintiff for a
good and sufficient consideration — to wit, to the amount of
the said note ; and the plaintiff bought and received the
same from the said payee, and that the plaintiff has held
and still holds the same for such consideration ; conclu
sion to the country .
Demurrer to replication, assigning for causes that the
replication professes to answer the allegation in the said
plea “ that the defendant made the said promissory note
for the accommodation, &c., and that there never was any
value, & c ., and neither confesses and avoids nor traverses
the principal allegation contained in that part of the said
plea - viz ., that the defendant made the said note for the
accommodation, & c.

And also, for that the replication is

an argumentative denial of the allegation in the plea that
the defendant made the note for the accommodation , & c.
Joinder in demurrer.
Richards, for the demurrer.—The replication does not
traverse that the note was for the accommodation of payee
as pleaded.—Gilmore
Wheeler (6 )

v.

Edmunds (a ) ; Brown

et al. v .

Crooks, contra , referred to Pearce v. Champneys (c) .
ROBINSON, C. J. , delivered the judgment of the court.
This case seems undistinguishable from the two cases
in this court, of Gilmore v. Edmunds, and Brown et al. v
Wheeler ; and , as is noticed in the latter case , the case of
King v. Phillips (d) , supports those decisions, when the
objection to this form of pleading is taken by special de
murrer .

The action here is not brought by the payee, as it was
in those cases, but by an indorsee of the payee, it being
averred that the note was made for the accommodation of
the payee, and is held by the indorsee without considera
(a) 2 U. C. R. 419.

(6) 6 U. C. R. 393 .
(d) 12 M. & W. 705.

(c) 3 Dow. P. C. 276.
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tion ; but that can make no difference as to the necessity in
point of form of traversing the fact pleaded , that the note in
its inception was an accommodation note, which is the
foundation of the defence, and which this replication does
not traverse, though the defendant's plea expressly averred it.
If the replication had denied that in proper form , it would
have been unnecessary to have noticed the further fact
stated in the plea that the plaintiff holds the note without
having given any consideration for it, since he would have
a right to sue in that case , notwithstanding he had given
nothing for the note, unless under some special circumstances ,
as where the note had been lost or stolen.
Per Cur. - Judgment for defendant.

GEROW V. CLARK.

Statute of Frauds.
A., deceased, was indebted to B. , who had taken certain securities for the debt ;
C.onreceiving thesesecurities, givesB. thefollowing agreement:
This is to certify that I. , C. , do agree to settle all debts againstthe estate of A.,
deceased, hereinafter mentioned ;thatis, an unsettled account between B.
and A., and one note of hand held by D. against the said A. ; and one note
held by E. against B.
Held perCur., not a cause within the Statute of Frauds ; therefore an action
will lie, though no consideration is mentioned for the promise.
The declaration stated that whereas one Tyler now de
to the plaintiff in 1001. , and the
plaintiff had also become surety for Tyler to one Lyons for
121. 15s., and that Tyler in consideration thereof had then

ceased, was indebted

given in security to the plaintiff on these accounts a pro
missory note against one Fenton for 15l., ten acres of wheat
then in the ground on certain lands specified, and three
potash kettles of the value of 1001.; and that whereas, at
the time of the promises now declared upon the time for
payment of the debt due to the plaintiff, and of the note
held by Lyons, had elapsed ; and thereupon afterwards, to
wit, on the 2nd March, 1846, in consideration that the plain
tiff, at the defendant's request; would deliver to him the
said note against Fenton, the wheat then growing, and the
potash kettles, the defendant by a certain memorandum in
writing promised the plaintiff to pay the following debts
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which then were owing by Tyler-viz., the debt then due
from Tyler to the plaintiff, being 1001. ; a note payable to
one John L. Gerow , or bearer, made by Tyler, amounting
to 51., and an ther note made by the plaintiff payable to
Lyons or bearer, for 121. 158., and that he would pay the
said debts within a reasonable time.
The plaintiff then
avers that at the time defendant made his promise Tyler
was indebted to him in 1001. on a balance of account, of
which the defendant then had notice ; that he, confiding in
defendant's promise, did then - to wit, on said 2nd March,
1846—deliver to defendant the note against Fenton , the
wheat and the kettles ; that a reasonable time had elapsed
and yet defendant had not performed any part of his promise.
In a 2nd count plaintiffdeclared that on 2nd March , 1846,
he was possessed as of his own property of ten acres of
wheat, a note made by Fenton for 151. , and three kettles,
and that in consideration thereof, and that plaintiff would ,
at the request of defendant, deliver these to defendant ; he,
the defendant, then promised the plaintiff that he would
pay the plaintiff in a reasonable time thereafter such
amount as Tyler then owed to the plaintiff, and the amount
of a note made by Tyler for payment to John L. Gerow or
bearer of 51. , and a note for 121. 158. made by plaintiff,
Plaintiff averred that Tyler
payable to Lyons or bearer.
was then indebted to him in 1001. , of which the defendant
then had notice ; that he, confiding in defendant's proinise,
did then deliver to defendant Fenton's note, the wheat, and
the potash kettles ; that a reasonable time had elapsed , yet
that defendant had not performed his promise.
Common counts were added for goods sold and delivered ,
money had and received , and on an account stated.

Defendant pleaded— 1st, " non assumpsit .”
2ndly, to 1st count, that the plaintiff did not deliver to
him Fenton's note, the wheat, or the kettles.
3rdly, to 1st and 2nd counts, as to 9l. parcel of the monies
therein mentioned as payable to Lyons, that after the ac
cruing of that cause of action , and before the commence
ment of this suit — to wit, on 2nd May, 1846—he paid to the
plaintiff the said 91. in satisfaction thereof.
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4th , to 2nd count, that plaintiff was not possessed as of
his own property of Fenton's note, the wheat, or the kettles.
5th, to 2nd count, that plaintiff did not deliver these to
the defendant, as alleged.
The plaintiff traversed the payment of the 91. mentioned
in the 3rd plea, and joined issue on the other pleas.
The writing given by defendant on the 2nd of March,
1846, was as follows :
“ This is to certify that I, Reuben Clark , co agree to settle all debts
against the estate of Emery 0. Tyler , deceased, hereinafter men
“' tioned — that is, an unsettled account between Benjamin Gerow
" (the plaintiff ), and E. O. Tyler, and one note of hand held by John
“ L. Gerow against the said E. 0. Tyler ; and one note held by J.
Lyons against Benjamin Gerow ."
( Signed) R. P. CLARK.
(Witness) WILMOT GEROW.

There was indorsed on this a receipt from the defendant
for Lyons of 91., as being paid on the 2nd of May, 1846 .
It will be observed that no consideration whatever was
expressed or could be collected , from the face of this instru
ment.
It was proved at the trial that at the time of its being
signed the plaintiff gave to defendant Fenton's note, the
wheat on the ground, and the potash kettles, as the consid
eration for this undertaking.
E. O. Tyler was then dead, and his widow was admin
istratrix of his estate. The defendant had sued out an
execution against her for a debt due to him by the estate,
and in order to relieve the property of the estate from the
plaintiff's claim , he agreed on receiving Fenton's note, the
wheat and the kettles, to pay what is mentioned in the
writing, and defendant paid the 91. on account of the note
held by Lyons, and he himself received payment of Fenton's
note .
The defendant having made this arrangement enforced
his execution against Tyler's estate, and the property deliv
ered over by the plaintiff to the defendant was sold by the
bailiff upon it.
The administratrix

seemed to have been concerned in

bringing about this arrangement, but the plaintiff also acted
in the matter, and when the paper was signed it was handed
to him.
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It was very clearly proved that the defendant had delib
erately entered into the agreement, and had received the
benefit of it on his part ; that is, that he had received the
consideration for which he gave it.
The defendant's counsel moved for a nonsuit at the trial
on the grounds
1st, That the agreement was not, as stated , between the
plaintiff and the defendant, but between the defendant and
Mrs. Tyler.
2ndly , That it was void under the Statute of Frauds, being
for the debt of a third party, and no consideration being
stated in it.
3rdly , That the delivery of property to the defendant as a
consideration was not proved.
The learned judge overruled these objections, reserving
leave to the defendant to move for a nonsuit.
The jury found a verdict for the plaintiff, and 35l. ls. 1d .
damages. Patterson , in this term , obtained a rule nisi for
a nonsuit on leave reserved, or for a new trial without costs
on the law and evidence, and for misdirection ; against
which

Wallbridge shewed cause .
The Statute of Frauds is not applicable to this case. It
is a new contract, with which the administratrix had noth
ing to do. The delivery to the defendant of securities, with
which the plaintiff might have paid himself, formed a new
consideration between the parties. --Castling v. Aubert, 2
East, 325 ; Walker v. Taylor, 6 C. & P. 752. There may
be a binding promise to pay the debt of a third party ex
empt from the statute . - Edwards v . Kelly et al. 6 M. & S.
204.. The whole transaction might have been proved by
parol.
Patterson , contra . — This agreement comes within the
statute, as being “ a promise to pay the debt of another ;
and in Wain et al. v. Warlters, 5 East, 10, it was held that
the consideration , as well as the promise, must be expressed
in writing .
The evidence shewed a promise to the administratrix,
and not to the plaintiff ; this was a variance for which a
nonsuit should have been directed .
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ROBINSON, C J., delivered the judgment of the court.
If the case be one within the statute, then there is no
room for doubt that the plaintiff should not recover, because
the writing does not contain the slightest mention of a
consideration for the promise, nor any reference to any
other writing which would shew a consideration ; and the
decision in Wain et. al. v. Warlters, 5 East 10, though often
questioned, and its soundness doubted , is upheld as a
binding authority in Saunders v. Wakefield, 4 B. & Al. 595 ,
and in many recent cases, to which we must conform ;
though I confess I think an unfortunate liberty was taken
in that case with the Statute of Frauds, when the word
“agreement, " as used in

the sentence at the end of the

fourth section , was held to mean anything more than the
promise mentioned in the preceding part of the clause ;
that is, the promise to pay the debt of another.
By holding it to mean also the consideration for the pro
mise, which was rather the agreement on the other side,
and requiring in consequence that the consideration for the
promise must appear on the face of the writing, or in some
writing to which it expressly refers, the courts have (and I
venture to think unnecessarily ) increased the number of
cases in which this act, which was intended to prevent
frauds, has been made the instrument of fraud ; and parties
sheltering themselves under its provisions have refused to
comply with engagements into which they have entered ,
though they have on their part received the full advantage
of them , and have even left no doubt of their reality by
carrying them partly into effect.
It was a very wise and just provision of the statute, that
when a man is charged upon an alleged promise to pay
the debt of another, it must be shown that he has made the
promise in writing under his hand.

It was reasonable to

require this, for there might be too many creditors who,
when they find the circumstances of their debtors have
become desperate, may be tempted to endeavour to save
themselves by unfairly pretending that the relatives or
friends of their debtor had promised to pay the debt. Casual
conversations, which were never intended to amount to
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an assumption of a debt, might be frequently misrepresented ;
and it was better to guard against such frauds by requiring
evidence of the undertaking in writing. It would soon
come to be understood that this had been made indispensa
ble. But the words “ agreement or promise to pay the
debt of another” included also the

consideration

upon

which the party charged had so agreed or promised, would
not be so readily apprehended ; and I am persuaded that
many persons not lawyers , in carrying such arrangements
into effect, have failed to make the writing binding, either
from omitting altogether to state the consideration , or from
stating it in such a way as to give occasion for embarrassing
questions on the ground of variance. I do not believe that
the framer of the Statute of Frauds ever meant to exact more
than written evidence of the promise to pay ; for when it
could be shown that a man had deliberately in writing,
under his hand, engaged to pay a certain debt due by
another, and could not shew that he had been deceived
when he entered into the contract, I think all that was
intended in the way of precaution , as to the degree of
proof, was obtained.
There would be then no doubt
that he had made the promise produced in writing under his
hand ; and though it would be still necessary, as well after
the statute as before, to show that there was some consider
ation for the engagement, yet I do not believe that it was
intended to make the statement of the consideration a
inecessary part of the writing.

I do not see why that should

not be left to be proved by parol evidence, as it is in almost
every other instance ; for example, in the case of notes and
bills and considerations for the conveyance of lands.
A promise to pay the debt of another is a “special
promise” which are the words used in the first part of the
clause ; it is also an agreement to pay the debt ; and such a
writing as was in evidence in this case is surely a
promise and agreement " to answer for the debt," and so
does literally furnish all that the statute calls for. If I
promise under my seal to do a certain act without any
consideration whatever, I am bound by it ; and in declaring
upon such an engagement it would be properly called an

-
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agreement under my seal, though there would be nothing in
the instrumǝnt or in the nature of the transaction to import
any agreement on the other side.

The word " agreement"

does not therefore necessarily import an aggregatio mentum ,
an union of minds in something to be stipulated on both
sides ; and to look upon the word as necessarily meaning
that, from a respect to its etymology, though we hear it
every day used in a less ample sense, seems to me to savour
more of subtlety than good sense.
It was difficult, no doubt, to preserve consistency in the
efforts to prevent the requisitions of this statute from pro
ducing great hardship ; but I must say that I think in
Wayne et al . v. Warlters the courts have increased the diffi
culty by exacting more than the statute requires, while in
some cases they seem to have been content with less.
But, though I venture to say this, I have no hesitation in
saying also that the law is at present so settled , that if the
writing in this case be within the Statute of Frauds, it must
be held void, for the entire absence of any statement in it of
a consideration ,
But we are of opinion, that according to many adjudged
cases, this is not a case within the statute, and that the
whole transaction might be proved by parol, if no writing
had been signed ; and consequently that anything necessary
to make the promise binding may be supplied by parol.
The case of Castling v. Aubert, 2 East, 325 , which was
referred to in the argument, is much in point, though there
are many other cases which resemble this more in their
circumstances. The language of the judges in that case
leaves little room for doubt that they would have decided
such a case as this in favour of the plaintiff.

What Le

..

Blanc, J., says is especially applicable here : “ This is a
case,” he says, " where one man , having a fund in his hand
which was adequate to the discharge of certain incum
brances, another party undertook that, if the fund were
delivered up to him , he would take it with the incum
brances ; this therefore has ' no relation to the Statute of
Frauds."
The cases of Barrell v. Trussell, 4 Taunton, 117 ; Williams
15
9 U.C.Q.B.
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v. Leper, 3 Burr, 1886 ; reported also in 2 Wils. 308 ; Bramp
ton v. Paulin, 4 Bing. 264 — are in point.

In Houldrich et

al. v. Milne, 3 Esp. 86 , which was a case depending on the
same principle as the present, Lord Eldon said : “ The
plaintitfs had , to a certain extent, a lien upon the car
riages, which they parted with on the defendant's pro
mise to pay ; that ” he thought, " took the case out of the
statute, and made the defendant liable for the amount of
the bill . ”

Edwards v . Kelly et al., 6 M. & Sel. 204, which

Mr. Wallbridge cited, supports this action. There was in that
case , as in this , a written promise to pay the debt of a third
party, and a total omission to mention anything that led to
the promise.

Walker v, Taylor, 6 C. & P. 752, is also a

direct authority, and a strong one, in the plaintiff's favour.
There the widow of a deceased person had employed the
plaintiff to conduct the funeral of her husband, and had
delivered certain documents to him as a security for the pay
ment of his bill. The defendant told him his bill should be
paid if he would give up the documents, and the plaintiff
placed both the bill and the documents in his hands. It
was objected that this was an undertaking to pay the debt

..

of another, and required a writing ; but . Tindall, C. J. , said :
“ You mean under the Statute of Frauds ; but it is a new
contract, under a new state of circumstances. It is not, ' I
will pay if the debtor cannot,' but it is,

in consideration of

that which is an advantage to me, I will pay you this
money . There is a whole class of cases in which the
matter is excepted from the statute, on account of a con
sideration arising immediately between the parties. It is
a new contract : it has nothing to do with the Statute of
Frauds at all.”
Mr. Patterson , for the defendant, objected in this case
that the alleged promise was not to the plaintiff himself ;
but it is not always necessary that it should be. A promise
may accrue to the party for whose benefit it is intended,
though made to his agent, or to another connected with him
in the transaction ; but here the privity of the plaintiff with
this contract was plainly made out in the evidence ; and
the contract as alleged , was in our opinion proved, as well
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as the performance by the plaintiff of whatever was necessary
to entitle him to sustain this action.

Per Cur.-Rule discharged.

DOWLING v. MILLER.
Trover -Statute of Frauds - Necessity for special plea .
Trover for a deed.
The court held, 1st – That the defendant having shewn himself lawfully pos
sessed , the plaintiff was bound to prove a wrongful detention.
2ndly - An agreement that the plaintiff should deliverthe deed to the defendant,
to be returned on certain conditions, is not affected by the Statute of Frauds ;
at least, when pleaded by the defendant.
3rdly - Such an agreement need not be specially pleaded, but wouldbe admiss
ible, either under “ not guilty ” or
license," as it negatives the alleged
wrongful conversion .
Trover for a certain deed or indenture, bearing date 1st
March, 1848, and purporting to be made between the plain
tiff of the one part, and the defendant of the other part, and
to be a conveyance from the defendant to the plaintiff of
certain lands, tenements and premises therein mentioned .
Defendant pleaded—1st :

Not guilty.

2ndly : Plaintiff

not lawfully possessed, & c. 3rdly : A very special plea,
setting out an agreement between the plaintiff and defen
dant, in pursuance of which the plaintiff delivered to the
defendant a certain deed, to be kept by the defendant till
the plaintiff should do certain things which he had under
taken to do for the defendant, with an averment that the
plaintiff had not yet done what could entitle him to reclaim
his deed under the agreement, and that this is the same
deed for the conversion of which this action is brought.
4thly : License.
Plaintiff replied to the third plea, that he did not give up
nor return to the defendant, nor did the defendant receive
from the plaintiff, the said deed in the declaration mentioned ,
for such purposes as are in the said plea stated . And he
traversed the license pleaded in the fourth plea.
The jury found a verdict for the plaintiff, and one shilling
damages. The facts, as they were pleaded, were proved by
witnesses, but only by oral evidence . The learned judge
considered that the Statute of Frauds applied ; that oral evi
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dence of the alleged agreement was not admissible, and on
that ground thought the plaintiff entitled to a verdict, but
he reserved the point.
McKenzie accordingly obtained a rule nisi for a nonsuit
upon a point reserved at the trial, or for a new trial on the
law and evidence, and for misdirection .
Weller shewed cause.

ROBINSON, C. J. , delivered the judgment of the court.
The deed, it seems, has been given up, so that the costs
only are concerned.
been non -suited .

It is objected that plaintiff should have

In substance the third plea was this : that the plaintiff and
defendant had exchanged lands ; that the plaintiff had given
the defendant a deed of one lot, for which the defendant was
to convey him two lots in the township of Haldimand
viz., lot eleven , in the eighth concession, and lot twenty, in
the ninth . It was found that there was some difficulty about
the lot which the plaintiff gave to the defendant ( lot eleven ,
in the fifth concession of Camden ), another person being in
possession making claim to a part of it ; and it was, in con
sequence, agreed that the plaintiff should return to the defen
dant the deed for one of the lots in Haldimand, which deed
the defendant was to keep until the plaintiff had dispossessed
the person occupying the lot which he had conveyed, and had
made all right as regarded that lot ; and it was alleged by
the defendant that, in pursuance of that agreement, the deed in
question was left with him by the plaintiff, and that the diffi
culty about the lot in Camden had never yet been removed .
It was quite unnecessary to have stated such a defence

in a special plea in trover ; for if it was true, there was no
wrongful conversion, and the refusal to give up the deed
would be justitied , and so could be no evidence of a conver
The defence would have been equally admissible un
der the plea of not guilty, and under the plea of license.

sion.

There was no ground, in our opinion, for the plaintiff's
recovering in this action. He took the deed for which
trover is brought by the delivery of the other party, and
there was nothing complained of as a conversion but his
refusal to give it up.
He accounted for that refusal by
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shewing that he had a right to keep it , upon the under
standing on which it had been placed in his hands. The
delivery of the deed into his keeping was a fact, and the
purpose for which it was delivered, as declared at the time,
was part of the res gesta of which evidence must always
be admissible.
We do not consider that the Statute of Frauds can exclude
the evidence, or has any application in such a case . The
provision of the 4th section is that " no action shall be
brought whereby to charge any person upon any contract
or sale of lands, &c., or any interest in or concerning
"them, unless the agreement upon which such action shall
“ be brought, or some memorandum or note thereof, shall
“ be in writing, and signed by the party to be charged
" therewith .""
This is not an action brought to charge this defendant
upon a contract concerning lands : he is sued for an alleged
tort, and is defending himself,—not charging the plaintiff .
The defence was admissible, we think , both under the
general issue and the plea of license ; and, as it was clear
that the defendant did no wrong in possessing himself of
the 'deed , the plaintiff was bound to show that he did him
wrong in withholding it, which he certainly failed in proving.
Per Cur. - Rule absolute .

HAWKES V. RICHARDSON ET AL.
Costs.
In an action of trespass, where the judge does not certify under 22 Car. 11 ch .
9, and where the verdict is within the jurisdiction of the county court, the
plaintiff is not entitled to full costs.
-

Plaintiff declared in trespass. In the first count he com
plained that the defendants on the 1st of August, 1850, and
on divers other days, &c. , broke and entered his close,
being, &c. , and broke and spoiled divers gates, and trod
down the grass then growing, and prostrated and destroyed
his fences, &c., and cut down and carried away a quantity
of wheat to wit, fifty acres of wheat - of the value of 1001. ,,
and converted it to their own use ; by reason whereof the
plaintiff's close became much impoverished and deterio
rated in value, to the plaintiff's damage of 1001.
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In the second count the plaintiff charges that the defen
dants, on the 1st of August, 1850, with force and arms,
seized and took fifty acres of wheat, of the value of 1001.
and carried away the same and converted it to their own
use ; and other wrongs, &c., to the plaintiff's damage of
1001.
The defendants pleaded severally not guilty “ by statute,”
and no other plea.
The jury upon the trial found a verdict for the plaintiff
and 11. damages.
The master taxed for the plaintiff full Queen's Bench
costs, the defendant's attorney being present and object
ing that the plaintiff was not entitled to more costs than
damages, the verdict being under forty shillings.
The defendant thereupon took out a judge's summons
the taxation, and Sullivan, J. ordered, on
hearing the parties, that the taxation be revised, and that
the plaintiff be allowed the same amount of costs as
for revising

damages ; or at his election be allowed county court costs,
deducting the defendant's costs of defence in the Queen's
Bench .

This order to

revise was

obtained upon

an affidavit

that at the trial, immediately after the verdict rendered, the
plaintiff's counsel moved the judge “for a certificate for
full costs under the statute," which was refused on the
ground that title to land was not in question on the trial
within the meaning of the statute. The affidavit stated
further that no right or title to any estate or interest in land
came in question in any stage of the cause ; and that the
action was founded as a distress for rent in which the
defendants had acted as attornies and agents of the land
lords.
Read obtained a rule nisi to rescind the order of Mr.
Justice Sullivan for revision of taxation , on the ground that
upon the pleadings on record the plaintiff was entitled to
full Queen's Bench costs, as taxed by the master. He
cited Purnell v. Young, 3 M. & W. 288 ; Smith v . Edwards,
4 Dowl . P. C. 621 ; Dunnage v . Kemble et al. , 3 Bing. N.
C. 538 ; Anderson v. Buckton, 1 Str. 192 ; Walker v, Rob
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inson , 2 Str. 1232 ; Barnes v. Edgard, 3 Mod . 40 ; Lake v.
1
Briley, 5 U. C. R. 307 ; Cameron's Digest 1841 , page :
Hagarty, Q.C. , contra, cited Wright v.Piggin, 2 Y. & J.544.
ROBINSON, C. J., delivered the judgment of the court .
It seems singular that words so plain, and a provision so
reasonable as the statute 22 & 23 Car II., ch. 9, could have
received the construction which they have by a series of
decisions.
What the legislature surely must have meant was, that
in all actions of trespass, assault and battery, and other
personal actions, where damages less than forty shillings
shall be recovered, the plaintiff shall have no more costs
than damages unless the case be such that the judge can
truly certify, and will certify, that a battery was proved, or
that the freehold or title to land came chiefly in question,
If therefore there be actions of trespass, or personal actions,
in which it might occur that title came in question, or that
a battery was proved, but yet the judge does not certify that
the fact was so, the plaintiff is restrained in his costs. And
if there be actions of trespass, or personal actions, in which ,
from the nature of things, title could not come in question,
or a battery could not have been proved, then of course we
need not look for a certificate, for it is enough that those
circumstances could not have existed in deference to which
the legislature had shewn themselves willing to allow
costs ; and one would suppose it should follow as a conse
quence that, having no pretence in the latter class of cases
for expecting a certificate, the plaintiff must equally lose
his costs. Instead of that however, the courts have deter
mined that, whenever there could be no pretence in the
nature of things for expecting or asking a certificate, then
the plaintiff should have full costs, because he could obtain
no certificate.
This appears to have arisen from the legislature adopt
ing too general a form of expression, when they spoke of
“ other personal actions," meaning perhaps actions for torts
to the person , or to personal property.

The courts have

inferred that they could not have meant the statute to apply
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to all actions that are called personal actions, which would
include all actions that were not real or mixed ; and there
fore they have understood them to mean only actions of
trespass in which title might come in question , or trespass
in which a battery might be proved, and no other actions
and, in consequence, if a plaintiff should in trespass sue for
taking a tree or a dozen potatoes, according to the decisions
he must have full costs, so far as this statute is concerned
though he should recover but sixpence damages.
The case of Dunnage v. Kemble, 3 Bing, N. C. 538, is
an authority to shew that the plaintiff in this case would
not have been entitled to costs if there had been a verdict
for the defendants as to the taking the goods, or if the declar
ation had contained no statement of a good , independent
cause of action of that kind, distinct from the charge of
trespass to the close ; but standing as the record does, with
a distinct count charging an asportavit of goods, and a
general verdict and damages on both counts, the authorities
are numerous that the plaintiff may tax full costs on the
ground I have mentioned, because in an action for such
cause the judge cannot certify that title to land came in
question, or that a battery was proved, and therefore full
costs may be taxed without the certificate, though it does
seem repugnant to reason that the absence of all pretence
for a certificate should place the plaintiff on better ground
than the judge declining to grant one, Considering the
grounds on which the principle has been established , I
think it can make no difference that the plaintiff might have
sued in an inferior court for taking his goods, so far at least
as concerns the opinion to be given on the effect of the
statute 22 Car. II., ch . 9.
But then comes the other question, why should the
plaintiff have more than District Court costs on this verdict
for twenty shillings ? We do not see why. He has no
certificate. The having declared for trespass to the free
hold is nothing. We must look at the verdict ; and that
leaves it uncertain whether it was rendered upon evidence
that respected title to land , or only on evidence respecting
the taking of goods ; and a certificate therefore is necessary
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on the principle of Gardiner v. Stoddard in this court
(Dra. Rep. 101 ), which is in accordance with late English
decisions.

Per Cur. - Rule discharged .

MOORE V. JARRON.
Statute Labour - Requisites of Conviction .
A proprietor of land cannot be compelled to do statute labour in the township
in which the land lies, unless he is himself resident there.
Where a form of conviction is not sanctioned by any express statute, it must be
such as would be legal according to the principles of the common law ;and in
that case a conviction which did not express that the party had been summon
ed , or that he appeared, nor that the evidence was given in his presence , can
not be supported .
Declaration in trespass quare clausum fregit, with a count
for taking a cow of the plaintiff's.
Plea, “ Not guilty by statute.”
The facts of the case were as follows :-On the 11th of
September, 1848, the pathmaster for the township of Moulton
made oath before the defendant, who is a justice of the
peace for the county of Haldimand, that the plaintiff, Moore,
was entered on the road list of Moulton for four days
statute labour ;

that he had been duly warned , but had

refused to work , and had done no portion of his statute
labour.
On the trial a conviction was produced , whereby, on the
16th October, 1848 , the defendant, reciting the complaint of
the pathmaster, that the plaintiff had refused to perform
four days' labour on the roads in Moulton , for which he
stood rated on the list of the town clerk of Moulton
delivered to the pathmaster, adjudged the plaintiff (Moore)
for the said offence to forfeit and pay a fine of one pound ,
being five shillings for each day for which he was rated ,
and the costs of the proceeding, amounting to 118. 9d., being
in all 11. 11s . 9d., and he ordered the said fine and costs to
be paid to him , the said justice, in four days, or to be recov
ered by distress and sale of Moore's goods.
This conviction was filed with the clerk of the peace on
23rd November, 1848.
On the 16th November, 1848, this defendant, the justice,
made his warrant under seal to one Penny, a constable,

234

QUEEN'S BENCH, TRINITY TERM, 15 VIC.

reciting the conviction, and that Moore had not paid the
fine, and commanding him to distrain the goods of Moore,
and if within six days he should not pay the 1l. 118. 9d. ,
with the charge of distress and sale, then he should sell the
goods, and pay the money to him , the justice, to be appro
priated according to law, rendering the surplus to Moore, on
demand .
The facts on which the conviction was founded were, that
Moore lived in the township of Canboro' but owned land in
Moulton . He had performed four days' statute labour in
Canboro' for the year 1848, upon the call of the pathmaster
for the township of Canboro'.
The jury gave a verdict for the plaintiff, and 41. damages ;
and, by consent of parties, it was reserved for the consider
ation of the court whether the conviction affords a legal
justification under the plea.
The case was argued in Easter Term .
Eccles, for the defendant, referred to 4 Wm . IV., ch. 4,
secs . 3 & 20 ; 1 Vic. ch . 21 , sec. 7 ; and cited Rogers v .
Jones, 3 B. & C. 409 ; Daniel v. Philipps et al., 5 Tyr. 295 ;
Mellor v. Baddeley et al. , 2 Cr. & M. 675 , reported also in 6
C. & P. 374.
Boulton contra.

ROBINSON, C. J. , delivered the judgment of the court.
We think that the verdict, which has been given for as
small damages as could be given under the circumstances,
must stand . The conviction must have been intended to be
made under our statute 1 Vic. ch. 21 , secs. 27 & 50, which
prescribes no form of conviction , nor does any other statute
give a form to be used in this particular case. The justice was
therefore bound to follow such a form as would be sufficient
under our statute 2 W. IV . ch . 4 , which supplies a form to
be used in all cases of summary conviction except where a
form is specially given for the particular case . Instead of
following that general form , the justice has adopted the very
short and convenient form given by the Summary Punish
ment Act, which act has nothing to do with such cases as
that he had before him. We have here therefore a convic
tion which is neither good on the principles of the common
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law , as laid down in decisions of the courts, nor warranted
by any statute ; for the conviction does not shew that the
evidence was given in the presence of the defendant, nor
that the defendant was summoned and did not appear.
Such a conviction is clearly bad on the face of it.

Then

the case is this : The now plaintiff ( Moore) was not by law
liable to be convicted of any offence ; for, living in Canboro ',
he could not be compelled to do his statute labour in another
township. On that point we have no doubt. He was never
theless convicted by an order of the magistrate, and his
property sold , when he had committed no offence.
He has
sued for this injury ; and when he is complaining on this
substantial ground, and not on account of any mere slip in
the proceeding, he has a right to insist that at least a convic
tion legal on the face of it should be shewn , which here is
not the case .

I incline also to think , though

it is not necessary to

determine that point, that the plaintiff, shewing that he did
not reside in Moulton , was entitled (even if the conviction
had been regular on the face of it) to insist that he was
illegally convicted .

There are some modern cases which

seem to me to go that length .
On the ground that the defendant did not shew upon the
trial a conviction legal on the face of it, we direct the postea
to be given to the plaintiff.
Per Cur .- Postea to the plaintiff.

3691 visit
VOITTIMP

MCINTOSH V. STEPHENS .
Malicious arrest - Proof of Malice.

After bailable ca. re. sued out and placed in the sheriff's hands, defendant settled
thesuitinfull ; hewas afterwards taken on the writ, and thereupon brought
an action for malicious arrest.
Held per Cur. - Not maintainable, without proof of actual malice.
The plaintiff sued in case, setting forth that Stephens,
the defendant, on the 10th December, 1850 , sued out a ca.
re. against him in the Queen's Bench , which was indorsed
to take bail for 251.; that while the writ was in force , —viz.
on 31st January 1851 –and after it had been delivered to
the sheriff, he (the now plaintiff), McI- tosh, paid to Stephens,
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the plaintiff in that suit, the 25l. and the cost of the writ
and all fees due thereon, which the defendant accepted in
full satisfaction of the suit ; yet that the defendant after
wards, and while the ca. re . was in force - viz ., on the 10th
March 1851 — wrongfully and maliciously caused the plain
tiff to be arrested thereon and imprisoned.
Defendant pleaded the general issue .
It was proved by the plaintiff's attorney in the first suit,
that the defendant did pay the debt and costs to the plain
tiff's attorney on the 21st January, 1850 ; that the payment
was arranged between the plaintiff and defendant in the
witness's office, and that Stephens supposed the suit
would be countermanded . He swore that he was himself
under the impression that McIntosh had been arrested and
had given bail before the settlement, and therefore did not
send word to the sheriff, and that six weeks afterwards he
heard that McIntosh had been just then arrested.
The sheriff proved that, having the writ in his possession,
and having no directions not to act upon it, he arrested
McIntosh, who informed him that the suit was fully settled ;
that he, the sheriff, offered to let him go if he would make
him secure , but that McIntosh said he was a stranger there
and could not ; and so he was sent to gaol, and kept there
a week, and was then discharged by order of plaintiff's
attorney in the suit.
The plaintiff's attorney swore, that when McIntosh
settled the suit in his office, he told him that a writ had
been issued , and he paid the costs of it ; but he was not
sure that McIntosh understood it to be a writ for his arrest.
Upon the trial, the letter which Stephens' attorney wrote
to the sheriff on the 13th or 14th March, 1851 , directing him
to discharge McIntosh , was put in. The attorney says in it
that he would have written to him when the debt was
settled, but that it escaped his attention ; that hearing no
thing of an arrest, though six weeks had elapsed before the
settlement, he supposed the bailiff had not taken the trouble
to inquire about him, and that after the suit was settled , he
thought that McIntosh shewing that he had taken up the
writ he was sued on would be sufficient.
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A nonsuit was moved for at the trial on the ground that
there was no malice shown. The learned judge thought
that he must hold there was crassa negligentia in not
instructing the sheriff, from which malice might be implied
but he reserved leave to the defendant to move for a non
suit in term .
The jury found a
damages.

verdict for the

plaintiff, and 51.

Hagarty, Q. C. , obtained a rule nisi to enter a nonsuit on
the leave reserved, or for a new trial on the law and evi
dence and for misdirection , or to arrest the judgment.
J. Wilson , Q. C. , shewed cause — he cited Tebbutt v. Holt,
1 Car. & Kir. , 280 ; Gibson v . Chaters, 2 B. & P. 129 .
Hagarty, Q. C. , contra, cited Page v. Wiple, 3 East, 314 ;
Crozer v. Pilling, 6 D. & R. 129 ; Scheibel v. Fairbain, 1 B.
& P. 388.
ROBINSON, C. J., delivered the judgment of the court.
If the ruling at the trial in this case cannot be reconciled
with the judgment in Page v. Wiple, 3 East, 314, and if
that case be otherwise recognized as authority, we cannot
look on it as over-ruled by the single opinion of Baron
Parke sitting at Nisi Prius, in the case of Tebbutt v. Holt,
i Car. & Kir., 280, assuming that his opinion is inconsistent
with Page v. Wiple .
The decision in Crozer v. Piling, 6 D. & R. , 129, is not
applicable here, because in that case the defendant refused
to give a discharge, which if wrong was a wilful injury, not
a mere negligent non - feasance .
The case of Scheibel v . Fairbain , 1 B. & P. 388, seems to
be strongly against this action ; for it appears by the
evidence in this case that the plaintiff had nothing to rest
upon but the mere omission to send notice to the sheriff ;
he did not attempt to prove anything of such a kind as the
court in that case say might perhaps have sustained an
action for the non -feasance ; he did not pretend that any
thing had taken place besides his payment of the money,
and his arrest afterwards upon a writ which had issued
before. We think upon that evidence, if Page v. Wiple
and this case of Scheibel v. Fairbain , which was a well
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considered judgment, be still law, the jury should have been
told that the mere omission to send notice to the sheriff
was not the breach of a strict legal duty incumbent on the
defendant, and could not therefore of itself constitute proof
of malice ; and that, as they really had nothing else from
which to infer malice, the defendant was entitled to a ver
dict. It must be borne in mind that the writ here was not
sued out after the money was paid, for that would be
crassa negligentia affording ground for imputing malice , or
rather there would be ground for contending that it was,
though in the case of Gibson v. Chaters, 2 B. & P. 129 , it
was held, that even in such a case, the defendant was pro
perly non-suited, because no evidence of actual malice had
been given .
Both these cases, of Page v. Wiple and Scheibel v. Fair
bain , are cited by text writers without any intimation tha
their authority has been doubted. In this declaration
however, malice is averred. The objection is not, as in Page
v. Wiple, that the action is rested by the pleadings merely
on the neglect of a supposed duty, which duty the law does
not recognize ; but that the plaintiff, undertaking to shew
something more than that, has charged the defendant with
harassing him vexatiously and from a malicious motive.

It

is granted that the case may have been such as would shew
a good right of action on that ground ; but surely ,to support
the case on that footing, something more must be given in
evidence that the mere omission to do what the courts hold
the defendant was not bound to do ; otherwise upon a
declaration such as that in Page v. Wiple, containing a
count as for a malicious arrest, and another count founded
merely on the negligent omission to send notice, without
charging malice, the jury might be told that they could not
legally find a verdict against the defendant on the latter
count, because there was no such duty incumbent on the
party ; but that they might if they pleased, without proof of
anything besides the omission, find against him on the
other count which alleged malice, for that it was per se
malicious in the defendant to omit doing what he had no
business to do, or rather what it was not his duty to do . But
this would be absurd ,
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We do not feel prepared to act against the authority of
judgments apparently so deliberate as those I have referred
to , and it seems to us impossible to uphold this verdict on
the evidence without disregarding them . The rule there
fore must in our opinion be made absolute for a nonsuit.
Per Cur . - Rule absolute for nonsuit .

McDOUGALL V. RIDOUT ET AL.
Lease - Assignee of rent - Covenant to repair.
Plaintiff sued defendants, who were the assignees of the rent for the term which
plaintiff was to enjoy, on a covenant by his lessor to repair,as being a covenant
running with the land : but held , that defendants, not being assignees of the
reversion for any term or time, were not liable on the covenant.
Plaintiff sued defendants, being president and treasurer
of a building society in Toronto ; and set forth that one
Fish was seized in fee of certain lands, and being so seized
on 1st of September, 1848 , by indenture between him and
the plaintiff, he demised to the plaintiff, his executors,
administrators and assigns, certain land, with a grist mill
thereon, and the appurtenances, situate in, &c.; to hold
the same to the plaintiff, his executors, administrators and
assigns, for a term of four years yet unexpired, rendering
a certain rent ; that Fish covenanted by that indenture, for
himself, his heirs and assigns, that he would at all times
during the said term, as often as it might be required
repair, and keep in repair, the dam belonging to the said
mill ; that the plaintiff entered into possession of the
demised premises with the appurtenances, and was posses
sed thereof for the term so to him granted ; that afterward ,
- viz. on the 12th December 1849—
" all the estate, right, title and interest, property , claim and
demand whatsoever of the said Fish, in and to the said

and during the term

demised premises, with the appurtenances by assignment
thereof then made, legally came to and vested in Ridout
one of these defendants , as president of the said building
society, and in one Townley who then was treasurer thereof,
and their successors and assigns, under and subject, and
without prejudice to, the covenants in the said indenture
contained, for the term by the same indenture granted, to
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and for the use of the said building society, according to
the statute and rules of the society ; that the defendant
Crew had since succeeded Townley as treasurer, and by
reason thereof the defendants became and were at the
commencement of the suit seized of the premises with the
appurtenances in the said indenture mentioned , for the said
term . Plaintiff then averred that after defendants became
so seized of the premises with the appurtenances in the in
denture mentioned , and during the term thereby granted
to the plaintiff as aforesaid, the defendant did not at all
times when required keep the dam belonging to the mill
upon the demised premises in good and sufficient repair ;
but on the contraay permitted the same to be in an insuf
ficient condition for want of needful repair, for a long time
-viz . for fifteen months. And so the said defendants
did not keep the said covenant so by the said B. Fish
made as aforesaid , but refused, and do refuse to perform
the same.
The sixth plea, which was demurred to, was in effect
that, in the said indenture in the declaration mentioned , the
plaintiff did , for himself, his heirs, & c. , covenant &c. , with
Fish , his heirs, &c., that he would at all times repair & c.,
the race belonging to the said mill, &c.; and at the expira
tion or sooner determination of said lease would peaceably
yield up to Fish the said premises, so being sufficiently
repaired, &c. reasonable use and

wear thereof, casualties

by fire, in the mean time, only excepted &c. : that
the weak state of the dam, for want of the necessary repairs
of which the plaintiff complained, did not nor did any
part thereof arise from , nor was ocassioned by

reason

able use, & c., as aforesaid : wherefore the defendants say
that plaintiff is bound to keep in repair, &c., and was and is
liable to defendants for not keeping said dam in repair at
and for the period in respect of which the not keeping the
same in repair is in the declaration alleged as a breach of
covenant by said defendant.- Verification .
Demurrer, assigning for causes, that the said indenture
should have been set forth ; and because there is no allega
tion that plaintiff was bound to repair except inferentially ;
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and because it offers to set up one cause of action against
another, & c.
Joinder in demurrer.
Bell, for the demurrer, referred to Sampson etal.v. Easterly ,
9 B. & C. 505 ; Vyvyan v. Arthur, 1 B. & C.410 ; Spencer's
case , 1 L. C. 22 ; 32 Hen. VIII. ch . 34 ; Plow 75 .
Dalton , contra - The defendants are only chargeable as
assignees of the reversion ; but here is no assignment of the
reversion ; the assignment can operate only on the rent
Gilb . Rents, 6, 7, 112 ; Allen v. Bryan , 5 B. & C. 512 ; Sal.
118 ; 1 Leo. 22 ; Cro. Eliz . 637. 651 .
ROBINSON, C. J., delivered the judgment of the court.
We think it is quite clear this declaration cannot be sus
tained, and it is therefore unnecessary to discuss the suffi
ciency of the plea ; the action is one brought against the
defendants upon a covenant'to which they are no parties :
and it is not therefore founded upon privity of contract, but
on privity of estate. They are sued by the lessee as being
assignees of the lessor upon a covenant to repair, as being a
covenant that runs with the land - assuming the mill dam
to be upon the premises demised, which I understood Mr.
Dalton to admit might be fairly collected from the terms of
the deed. But the declaration does not shew these defend
ants to be the assignees of the reversion , or of any part of
the reversion -- that is, not assignees of the reversion for any
term or time.
It shews indeed the very contrary plainly, and that they
are only assignees in effect of the rent for the term which
the plaintiff is enjoying. But in Milnes v. Branch , 5 M. &
Sel . 417, the court expresses a clear opinion that covenant
cannot run with rent ; and it is assumed in

1

Smith's

Leading Cases, page 38, that the burthen of a covenant
will not run with land in any case, except that of landlord
and tenant, and that only by virtue of the statute 32 Hen.
VIII. ch. 34.
But between the plaintiff and these defendants there is
no relation of landlord and tenant — they have no interest in
the land which extends beyond his, if indeed they can be
.said to have any interest in the land at all. All that the
16
9 U.C.Q.B.
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declaration states is that all the estate and interest which
Fish had in the land came to be vested in these defendants
for the term by the said indenture granted ; in other words ,
they were to have the rent while the plaintiff held the
estate, whicn is all they could have under such an assign
ment. It is impossible to hold that they have any estate in
reversion which can make them liable, as on a covenant run
ning with the land : for, as the court said in Milnes v . Branch
there is in such a case neither privity of contract nor privity
of estate.
The cases cited by Mr. Dalton shew clearly that the de
fendants are not in a situation to distrain for the rent, be
cause they have no reversion in the land. In truth they
take nothing by this assignment but the rent, for Fish hav
ing granted the estate for four years to the plaintiff, could not
grant it for the same time to others.
Per Cur- Judgment for the defendant.

DOE DEM. MEYERS ET AL. V. MARSH.
Construction of deed where habendum repugnant to the premises.
By deed of bargain and sale A. M.conveyed to H. M. and to her heirs and as
signs, certain freehold premises, to hold the same unto the said H. M. , her
heirs and assigns," so long as she remains the widow of M. M. , but should she
marry or decease, the above described landwill become the property of the
two sons of the said H. M., C. M. and J. M. for ever.”
Covenants of title were added to the said H. M. , her heirs and assigns.
Held, That the words in the habendum constituted a limitation and not a con
dition ; that such limitation was void , as being repugnant to the grant in the
premises, and that the grantee took a fee simple,
Ejectment for part of lot 5 , in the first concession, and
broken front of Sidney .
On the trial the defendant contended that it was shewn
that these plaintiffs, and the persons under whom they claim ,
had been out of possession more than twenty years before
the action brought; and also , that at the time of the deed
being made to the lessor of the plaintiff the defendant was
in adverse
pronounce
a non - suit
Mathias

possession, claiming the fee. The jury did not
on either of these points, but the trial resulted in
on the following ground :
Marsh died, seized of the land, intestate, leaving

his son, Archibald, his heir, who made a deed in 1829 to

MYERS ET AL . V. MARSH.

243

Hannah Marsh , widow of Mathias Marsh , of 150 acres ,
being the easterly part of lot 5, described precisely as in
the consent rule in this action.
She afterwards married, and her husband (Cobb) and
she made a sale and conveyance of the same land to the
lessors of the plaintiff.

The deed from Archibald Marsh to the widow , now Mrs.
Cobb, was not produced at the trial, nor was any evidence
given of its loss, furthur than by proving that it had been
searched for and could not be found among the papers of
A. H. Meyers or of Hannah Cobb, formerly Marsh . Its
contents were proved by production of the memorial regis
tered, and a subscribing witness to the deed proved its
execution . According to the statement of this deed in the
memorial, the grantor, Archibald Marsh, granted, released,
transferred, and confirmed unto Haunah Marsh, her heirs
and assigns, all that parcel or tract of land, situate &c. &c.
containing by admeasurement 150 acres, more or less, being
&c.; then followed a description of the land by metes and
bounds, and then followed the habendum in these words,
_ " To have and to hold the said above granted premises,
with all the privileges and appurtenances thereunto belong
ing, to the said Hannah Marsh, her heirs and assigns, so
long as she remains the widow of Mathias Marsh, but
should she marry, or decease, the above described land
will become the property of the two sons of the said Han
nah Marsh, Charles Marsh and James Marsh, for ever.”
Then followed covenants for title, " and that the said Han
nah Marsh, her heirs and assigns, shall and may at all
times quietly possess and enjoy the premises, and that the
grantor and his heir will warrant and defend the same to
the said Hannah Marsh, her heirs and assigns, against all
claims whatsoever ."
The memorial being produced and read, the defendant's
counsel objected , that so far as the memorial shewed the
contents of the deed, it appeared that the conveyance by
Archibald Marsh to Hannah Marsh was made to her, “ her
heirs and assigns, to hold, to her, her heirs and assigns, so
long as she remains the widow of Mathias Marsh, but
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should she marry , or decease, the above described land
will become the property of the two sons of the said Han
nah Marsh , Charles Marsh and James Marsh , for ever ;
that she married afterwards to her present husband, Cobb,
which defeated her estate, and so she had nothing to con
vey to the lessors of the plaintiff.
The plaintiffs answered, that the granting part of the deed
must prevail over the habendum , where the two are incon
sistent, and that the warranty and covenant for quiet enjoy
ment are to Hannah Marsh, “ her heirs and assigns, for
ever.”
. The learned judge ruled that the widow's estate ceased
on her marriage to Cobb, and
nonsuit.

on that ground directed

There were objections urged as to the sufficiency of proof
by the memorial ; and, as bas been mentioned , the defen
dant also relied upon the evidence of adverse possession
for twenty years ; but the nonsuit appears to have been
ordered entirely on the ground of the widow's estate being
defeated before she conveyed to the lessors of the plaintiff.
Vankoughnet, Q. C., obtained a rule nisi to set aside the
nonsuit - he cited Co. Litt. 299 a : 2 Rep. 236 ; 4 Cruise
Dig. 433 , Goodtitle dem . Dodwell v. Gibbs, 5 B. & C. 709.
Eccles shewed cause .

ROBINSON, C. J. delivered the judgment of the court.
We have here, in the first place, the grant of an estate in
fee simple by plain and express words, not only in the
granting part — that is, in the premises — but also in the haben
dum itself, but followed by a limitation in the habendum

..

to hold during her widowhood : which latter limitation is so
utterly inconsistent with the premises, that it could not, if
it stood alone in the habendum , be held otherwise than a
void limitation . Then come the words, " but should she
marry or decease, the above described land will become
the property of the two sons of the said Hannah Marsh,
Charles and James Marsh." As her death is certain to
happen, this latter part of the habendum leaves no possi
bility of any estate devolving, under any circumstance, on
her heirs : there is nothing therefore for the word “heirs ”
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to operate upon , and the habendum is utterly repugnant to
the previous grant of a fee simple in the premises, as well
as consistent in itself, and is on that account void. As to
what is said about the grantee marrying, we cannot, I '
think , look upon that as anything else than a qualification ,
or restriction , placed upon the estate for life, which is in
separable from that limitation, and must fall with it. It is
as if the grant had been to Hannah Marsh and her heirs, to
hold for her life, provided she continued unmarried ; which
limitation , following the grant of the fee, would be clearly
repugnant and void .
If the words, “ but should she marry,
then the above described land will become the property,"
& c. , could be looked upon

as forming a substantial inde

pendent condition, unconnected with the limitation of the
estate for life ( which I do not think they can ), still Charles
and James Marsh would not, upon her marrying, come at
once into possession of the estate, as if it were a conditional
limitation , but it would be left to the grantor, or his heirs,
to enter for the forfeiture by breach of the condition .

The

defendant Samuel Marsh, for all that is shewn , stands in
no other situation than any stranger in possession would do.
But I think we are to look at all that is said in this haben
dum as constituting a limitation rather than a condition,
and as coming within the rule that where the habendum is
repugnant and contrary to the premises it is void, and the
grantee will take the estate given in the premises.

This

rule, it is said, is a consequence of the maxim that deeds
shall be construed most strongly against the grantor, and
therefore that he shall not be allowed to contradict or re
tract, by any subsequent part of the deed, the gift made in
the premises.

And it is in many books given as the com

mon illustration of this rule, that if lands are given in the
premises of a deed to A. and his heirs, habendum to A, for
life, the habendum is void, because it is utterly repugnant to,
12
and irreconcileable with the premises. The only room for
doubt is, whether, although upon this principle the limita
tion for life in the habendum must, as a mere limitation , be
looked upon as void, the words respecting her marriage
might not be taken to constitute a condition which would

246

QUEEN'S BENCH, TRINITY TERM, 15 VIC .

be equally applicable as a defeasance of the greater or less
estate, and so not repugnant to what went before. I have
already stated that, in my opinion, we must look upon these
words as a mere qualification of the void limitation for life ;
and if it could be construed to be an independent valid
condition, the breach of it could only be taken advantage
of by the grantor or his heirs. We think, therefore, that the
rule should be made absolute for setting aside the nonsuit,
for that was ordered upon the ruling that the marriage of
Hannah Marsh was a forfeiture of the estate , making the
deed ipso facto void.
As to the objection that the plaintiff could not give
secondary evidence of the deed to him because he had not
served notice on the defendant to produce it : there was
no reason for imagining that the deed could be in pos
session of this defendant, as it conveyed no interest to him
or any one in privity with him , and there was no occasion
therefore to serve him with a notice. (a)
Per Cur . - Rule absolute.

CARR V. DUNN.
An action will not lie on the covenant for title in a deed of bargain and sale , when
it is shewn that the grantor had a good title at the time of conveying, although
the plaintiff experienced delay and expense in getting into possession .
The plaintiff sued on a covenant of the defendant, made
on the 31st October, 1848 , and contained in a deed of bar
gain and sale of certain land in the township of Ancaster,
whereby the defendant covenanted that at the time of
executing the deed he had in himself “ good right, full
power, and lawful and absolute authority, to grant, sell,
and convey the said land to the plaintiff, his heirs and as
signs.” And the declaration charged that the defendant
had not in himself good right, full power, and lawful and
absolute authority , to grant, sell, alien, convey and confirm
the said lands &c., in manner and form &c. ; by reason
whereof the plaintiff had entirely lost and then deprived of
the said lands and premises .
( a) See Cro . 476 ; Bac. Ad. condition A. H. ; Shep. Touch. 131 ; 1 Inst.
203, 234. b . ; 2 Bl. Com. 155 ; Crabbe, R. P. SS 1024, 2124, 2189 ; 4 A. & E.
N. S. 662 ; Skinner, 543.
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The defendant pleaded, that at the time of sealing and
delivery of the said indenture he had in himself good right,
full power, and lawful and absolute authority to grant, &c .,
in manner and form , & c.; and

on this plea issue was

joined.
There was in truth no defect in defendant's title. He
had succeeded to a valuable lot of land , 31 in the 2nd con .
of Ancaster, as heir to his uncle, who had died many years
ago in Canada seized of these and other lands ; and this
defendant, his nearest relative, living in Scotland , and being
in humble station , had never heard of the estate having de
volved upon him until lately.

In mean time this lot had

for a series of years been occupied in succession by people
not having, or pretending to have, any right, but who,
finding the lot abandoned and unclaimed, took possession
of several parts of it, as it suited their convenience, intend
ing, as we may suppose, to hold it till a claimant should ap
pear.
One Crysler had occupied it, or part of it, and a few years
before this deed was made he gave up possession to his son,
who was living upon it in October 1847, when the defend
ant made the deed to Carr.
The son was examined as a witness on this trial, and
swore that he knew he had no title, and went in as squatters
do, meaning to take his chance, and living in a log shanty
on the place.
When Dunn , the heir, came out from Scotland, he found
Crysler's father on a part of the lot, and his son on another
portion. On his applying to the elder Crysler the latter at
once gave up possession , and when the plaintiff desired to
purchase from the defendant he was told by the elder Crys
ler that his son had no right to the land, and that he, the
plaintiff, might safely purchase from Dunn, and would have
no trouble ; and he did accordingly buy from Dunn about
80 acres of the land, which is conveyed by the deed in ques
tion.

It turned out, however, that Crysler's son would not

go out of possession as his father had done, and as it was
expected he would do ; and after the plaintiff took his deed
he was under the necessity of bringing an ejectment against

248

QUEEN'S BENCH, TRINITY TERM, 15 VIC.

him, which hedid, and recovered possession in December 1850,
on a general verdict for the plaintiff on the several demises
of Dunn and himself, Carr. In the meantime the plaintift
suffered considerable loss and inconvenience by being kept
out of possession ; he had made arrangements for improv
ing the place, and could not fulfil them ; and there was
evidence that his loss was not less than 501. , and that he
complained to the defendant, who spoke of compensating
him for his disappointment.
This action was brought on the covenant under the idea
that the defendant, Dunn , being disseized in October, 1848,
he had not good right, full power, and good and lawful
authority to convey , and so had broken his covenant.

Itwas objected by the defendant's counsel that the recovery
in ejectment, which was proved, and the evidence given in
Dunn's title, shewed that he had right.
The learned Chief Justice of the Queen's Bench , before
whom the case was tried, directed the jury that the circum
stances of a mere trespasser being in possession, or a squat
ter , as in this country persons acting like the Cryslers are
commonly called , not claiming title or pretending to own
the land, did not disable the proprietor from conveying ; and
he left it to them to find whether when the deed was made
Crysler was or was not in possession claiming title, for if
not Dunn had a clear right to convey.

The jury were also

told that, on the evidence, the plaintiff, though he had
doubtless been put to inconvenience , for which perhaps he
might have a remedy in some other form of action , could
not be held to have a right to recover on the covenant for
defect of title.
A verdict was, however, given for the plaintiff, and 501.
damages.
Notman , Q. C. , obtained a rule nisi for a new trial with
out costs, on the law and evidence, and because the verdict

was against the judge's charge, and the damages given ex
dessive, and on affidavits.
: Freeman shewed cause.
Notman , Q. C., contra , cited Nash v. Ashton, 2 Th . Jones,
195 ; Skinner, 42.
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ROBINSON, C. J. , delivered the judgment of the court.
The affidavits filed in opposition to this rule seem to
shew much equity ih the plaintiff's claim ; but they are in
a great measure opposed to the statements contained in the

affidavits filed on the part of the defendant. As to the law
of the case, it was admitted on the argument that no exam
ple can be found of an action for breach of covenant for
title having been brought on such grounds ; that is, where
the grantor had really , the right in him , but his grantee.
merely met with obstruction and delay in gaining pos
session . The plaintiff in this case actually has and enjoys.
the land . My brothers, I believe, consider, that under such
circumstances, whatever other remedy he might have, he
could have none upon this covenant, for that a recovery on
the covenant for title should entitle the plaintiff to the whole
of his purchase money back, which in this case would be
absurd . I think it was not shewn that the defendant was

;

disseized, in the legal sense of the term , when he made the
deed, and that alone could disqualify him from conveying ;
for that he had the title is clear ; the recovery in ejectment
shews it. We think there should be a new trial without
costs.
My brother Burns has given me a note of a case - Jerrit
v . Weare et al. , 3 Price, 575—which has much application
to this case. It makes strongly against the plaintiff's action
on this covenant.
Per Cur . - Rule absolute for a new trial without costs..

KERR ET AL . V. GORDON AND HOWSTON.
Only one defendant having pleaded , and the other having suffered judgment by
default, the court ordered a new trial, where it appeared that, although the
rule was moved on behalf of one defendant only , the other assented to the
application.
Trover for pine and oak timber.
Pleas by the defendant Gordon : 1st, Not Guilty ; 2nd,
Plaintiffs not possessed ; 3rdly, That the timber was the pro
perty of him, Gordon .
Plaintiff took issue.
Howston appeared in person, and suffered judgment to
go against him by nil dicit.
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The learned judge (Draper, J.,) before whom the case was
tried , did not consider that the evidence warranted a verdict
in favour of the plaintiffs, but nevertheless left it to the jury
with observations unfavourable to the plaintiffs' case,
reserving leave to move for a nonsuit.

A verdict was however rendered for the plaintiffs against
Gordon for 2041., and damages were assessed against
Howston for the same sum .
Lyons obtained a rule to shew cause why the verdict
should not be set aside, and a nonsuit entered for the defen
dant Gordon, pursuant to leave reserved, or why a new
trial should not be had between the parties, or between the
plaintiffs and the defendant Gordon, the verdict being con
trary to law and evidence, and on affidavits.
This application was supported by, and founded on, an
affidavit made by the defendant Howston before the term ,
and filed at the time of making the motion.
Wilson , Q. C., shewed cause, and cited Storer et al. v.
Hunter, 3 B. & C, 368 ; Dunning v. Gordon 4 U. C. R.,
399 ; Doe dem. Dudgeon et al. v . Martinet et al., 13 M. &
W., 811 ; Belcher v . Magnay , 9 Jurist, 475 ; Price v . Harris
et al. 10 Bing. 391 ; Davis v. Lennon et al., 8 U. C. R.,
-599 .

Lyons, in support of the rule cited Garbutt et al . v. Wat
son , 5 B. & Ald ., 613.
ROBINSON, C. J., delivered the judgment of the court.
We have considered the evidence and the affidavit filed ,
and are of opinion that there ought to be a new trial on the
merits, with costs to abide the event.
It is objected that a new trial cannot be granted upon
issues applying only to one of the defendants, but we think
there is no difficulty under the circumstances of this case .
This is not a case in which one defendant has been
acquitted , and another, who was convicted, is asking for a
new trial.

The effect will no doubt be to open the assess

ment of damages in regard to Howston, which could not
be done perhaps regularly without the rule nisi being
served upon him, or without it appearing that he is a party
to or assenting to the application. But we see that he is
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concurring in the application, for he makes an affidavit
in support of it, and in which he complains of the verdict
and that shews sufficiently that he does not desire the
damages assessed against him to remain .
The motion was in fact made on behalf of both defendants,
though the rule nisi has the name of counsel to it as if
moved on behalf of Gordon only .
The learned judge who tried the cause was strongly im
pressed with the opinion that the evidence did not support
the plaintiff's case , and we also think so.
Per Cur .- Rule absolute for new trial; costs to abide the
event.

DOE DEM. O'CONNOR AND ROUSE V. MALONEY.
Where an estate will become legally vested before the passing of 12 Vic. ch .
197, that the statute will not operate to take it away from the possessor, and
entitle the heir -at -law although an alien .
An action of ejectment for the south half of lot 30 in the
3rd concession of Malden ; tried at Sandwich before Mr.
Justice Sullivan.

At the trial O'Connor was not proved to have any title.
Rouse, the other lessor of the plaintiff, was shewn to have
been born in the United States, and always to have
remained there, and to have been only on one occasion on
a visit to this province, about 1821 , except that in the war
of 1812 he came into Canada as one of the enemy's army.
The patentee of the crown, his father, died in 1826 , in pos
session of the land, and his widow and her family had been
in occupation ever since.
The jury found a verdict for the defendant.
Beecher obtained a rule nisi for a new trial on the law
and evidence, or for misdirection , or for the discovery of
new evidence ; costs to abide the event. He referred to
statute 12 Vic. ch . 197, and cited Doe Chandler v. Tessier,
6 U. C. R., 216.
A Prince shewed cause, and cited Dwarris on Statutes,
724, 711 , 688 ; Doe dem. Thomas et al. v. Acklan 4 D.
& R. 394 ; Doe dem . Stansbury v. Arkwright, 5 C. & P.
575 ; Hansard's Law of Aliens, page 98.
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ROBINSON, C. J., delivered the judgment of the court.
It is plain on the evidence that there was no right shewn
to recover on either demise.
O'Connor.

No title was proved to be in

The only question can be whether our statute 12 Vic.
ch. 197, sec. 12, has the effect of vesting the title in the
lessor of the plaintiff Rouse an alien , always resident in a
foreign land, and still residing there. I think clearly it has
no such effect, for that would be contrary to the words of
the clause, which are, " that from and after the passing of
this act every alien shall have the same capacity to take,
hold, possess, enjoy, claim, recover, convey, devise, impart,
and transmit real estate in all parts of this province, as
natural-born or naturalized subjects of her Majesty, in
the same parts thereof respectively. Provided always that
nothing herein contained shall alter, impair, or affect, or be
construed to alter, impair or affect in any manner or way
whatsoever, any right or title legally vested in or acquired
by any person or persons whomsoever, previous to, or at the
time of the passing of this act. ”
On the death of the grantee of the crown, in 1826, the
estate became vested in his heir, if he had any capable of
inheriting, which heir could not be the present lessor of the
plaintiff, for the reason I have stated ; and the estate having
vested by operation of law long before the passing of this
recent statute, in whoever. was legally entitled , the Legis
lature did not mean that it should be taken from him by
that statute and given to another.
The statute is in such broad terms that I can hardly
persuade myself the Legislature intended it to have such
an effect as it seems it must have even prospectively — that is,
in regard to the estates of persons dying after its passing ;
but that an alien should be allowed under it now for the first
time, and more than twenty years after his father's death, to
take away from a subject the estate which had legally
vested in him , is what the Legislature clearly does not mean .
There is no ground for a new trial furnished by the
plaintiff's affidavits; no surprise shewn ; nor any allegation
of a new fact which could alter the rights of the parties.

-
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It is not determined by the verdict that the defendant
owns the land, but only that the plaintiff has not shewn a
good title .
Per Cur. - Rule discharged .

COUNTER V. MORTON .
Plaintiff leased certain premises to the defendant for the term of one year, with
the privilegeof holding the said premises for an indefinite time, on certain con
ditions, oneof which conditions was that three months' notice in writing should
be given prior to leaving the premises, and prior to the termination of a full
year, by either party soinclined.
Held , that by theterms of the above agreement, defendant was bound to give
three months' notice of his intention to quit at the end of the first year,
Action on a lease from the plaintiff to the defendant, of
certain buildings for the term of one year from the 30th of
December, 1848, to the 31st of December, 1849, with the
privilege of the wharf in common ; and also of holding the
said premises for an indefinite time, on the condition
stated hereafter, & c. One of these conditions was as fol
lows :

“ Three months 'notice in writing prior to leaving the pre
mises and prior to the termination of a full year, to be given
by either party so inclined . ”
A verdiot was taken for the plaintiff for 661. 128. 6d .,
subject to be reduced to 25l. being the sum due on the 31st
December, 1849, if the court should be of opinion that a
notice of defendant's intention to quit on 31st December,
1849, was unnecessary, and not imperative under the terms
of the lease, but the verdict to stand, should the court be
of opinion that the defendant was bound by the lease to
give three months' notice of bis intention to quit on that
day.
Vankoughnet, Q. C. , for the plaintiff, cited Thompson v.
Maberly, 2 Comp. 572 ; Doe dem. Chadborn v. Green, 9 A. &
E. 658.

J. A. Macdonald , Q. C. , contra .
ROBINSON, C. J., delivered the judgment of the court..
The defendant, we think, was bound by this agreement
to give three months' notice. It is the plain intention of the
agreement that one year's occupation only was to be certain ,
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and that the rest should depend upon the will of either
party. The language of the agreement is clear to that effect,
and it was reasonable to place the matter on that footing ,
for otherwise one party or the other might have been taken
by surprise, and put to inconvenience by the other termin
ating the arrangement without previous notice .
We are of opinion that the plaintiff is entitled to a verdict
for the larger sum.

O'NEIL V. CARTER .
In an action against a surety who stipulates for the return of certain goods on
request, it is not a sufficient excuse for the want of such request to allege that
when the plaintiff required the goods, the principal was out of the province.

Declaration — That in consideration that the plaintiff at
the request of the defendant would let to hire a certain
piano - forte to one Hoy, to be held, &c. , until the plaintiff
should require a return of the same, at a certain sum monthly ,
until the said piano - forte should be so returned, the defend
ant then promised the plaintiff to be answerable to him for
the due return of the said pianoforte, &c., whenever the said
Hoy should be thereunto requested by the plaintiff, &c.
The plaintiff averred that afterwards, & c ., & c ., he would
have demanded from the said Hoy the return of the said
piano -forte, but the said Hoy was not then in or residing
within the Province of Canada or within the jurisdiction of
this honourable court, whereby the said plaintiff could not
require or demand a return thereof from the said Hoy, and
that the said piano had not been returned.
Defendant demurred to so much of the declaration as re
lates to the non-return of the piano, because no sufficient
excuse is alleged for not demanding a return , nor any aver
ment of a demand.
Burton , for the demurrer, cited i Saund. 32 and 33, n . 2 ;
Sicklemore v . Thistleton, 6 M. &. S. 9.
J. Duggan, contra, cited Walton v. Mascall, 13 M. & W.,
452.
ROBINSON , C. J. , delivered the judgment of the court:
The defendant is entitled to judgment, we think , on this

demurrer,

otherwise the

plaintiff might have sued the
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defendant immediately if the piano was not returned,
merely because Hoy had set out on a journey the day after
hiring it.
When a surety only. stipulates that the principal shall
return goods upon request, if the party entitled to re -claim
does not request them he can have no right of action
against the surety. If a request has become impossible, we
do not say that there is therefore no recourse against the

surety, though no authority has been cited for allowing the
plaintiff in such a case to aver facts which would dispense
with notice. We cannot, however, hold as a legal principle
that Hoy having left the province, though but for a month
or a week , made the giving notice within the intent of the
agreement impossible.
Per Cur. - Judgment for defendant on demurrer .

RICHARDSON V. PHIPPEN .
Replication de injuria .
Declaration on a note made by K. payable to defendant or order, and by de..
fendant indorsed for plaintiff.
Plea.- Thatthe note was made by K. and indorsed by, defendantto the plain
tiff, to enable the plaintiff to raise money upon it to be delivered to K., with
which money K. was to buy wheat, andto manufacture flour from it, which
flour was to be consigned to theplaintiff that he might raise money thereon
for retiring the note : that the said note was endorsed, the money raised, the
wheat bought, and the flour made from it consigned to the plaintiff for thesaid
purpose : that theplaintiff sold the flour, andwith the proceeds paid the note
when :due that and defendant received no valuefor the note except as aforesaid .
The Court held the above defence to be matter of excuse, and not in discharge,
and therefore that a replication de injuria was good.
Declaration on a promissory note, made by one Kerry
payable to the defendant or order, and indorsed by the de
fendant to the plaintiff.
The defendant pleaded that Kerr made the note, and the
defendant then indorsed the same to the plaintiff for a .
special purpose — viz ., to enable the plaintiff to raise money
upon it, which he was to deliver to Kerr, with which money
Kerr was to buy wheat and to manufacture flour from the
wheat to be consigned to the plaintiff, that he might raise
money thereon for retiring the note when due : that the
plaintiff held the note for that purpose, and under that.

256

QUEEN'S BENCH, TRINITY TERM, 15 VIC.

arrangement :

that the plaintiff indorsed the note and

raised money for Kerr for the purpose aforesaid , who bought
wheat for it and made it into four, which flour he con
signed to the plaintiff for the purpose of selling the same
and taking up the note : that the plaintiff got the flour and
sold it, and with the proceeds paid the said promissory note
on the day it became due : that the defendant received no
value for the note except as aforesaid : and that by reason
of the premises the plaintiff at the time of commencing this
suit held , and now holds the same , without any considera .

tion, and seeks to enforce payment unjustly, and in viola
tion of the understanding, &c.
Plaintiff replied de injuria .
The defendant demurred, because the defence set up by
the plea is not matter of excuse, but in discharge, and
should therefore have been specially traversed .
Wallbridge, for the demurrer, cited Crisp v. Griffiths, 2,
Cr. M. & R. 159 ; Solly et al. v. Neish, 2 Cr. M. & R.
355 .
Richards, contra , cited Robinson v. Little, 6 D. & L.
246 ; Buttigeig v. Booker et al., 1 Prac. Rep . 444 .
ROBINSON , C. J.. delivered the judgment of the court.
The plea was not excepted to on the argument. It does
not state in terms that the plaintiff paid the note to the
holder thereof, but merely that he paid it on the day it be
came due ; and it is meant, I suppose, that we should
understand by the plea, that the defendant having, for the
accommodation of the plaintiff indorsed the note to the plain
tiff to enable him to raise money on it and buy wheat, from
the proceeds of which the plaintiff was to take up the note
when due, the purpose of the defendant's indorsement was
answered, for that the plaintiff did get money and buy
wheat through Kerr, and with the proceeds of the wheat
took up the note ; and that he is now fraudulently turning
round upon this accommodation indorser, as if he were liable
to him as indorsee. Of course if that be true it is a good
defence, but it is clearly matter of excuse, not of legal dis
charge.

The defendant does not pretend that either he or

the maker of the note paid it at maturity : his indorsee

-
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having paid it would not, in an ordinary case, be any dis
charge of his liability - on the contrary, it would entitle such
indorsee at once to turn back upon him and sue him ; and
the defendant's excuse for not paying him resolves itself
into the fact of his being an indorser without value and for
the plaintiff's accommodation , and on that ground only not
liable to him .

This has been always held to be a defence

of that kind, that the plaintiff may reply to it in the general
form that he has used here.
Per Cur. - Judgment for the plaintiff on demurrer,

IN RE THE EXECUTORS AND DEVISEES IN TRUST OF THE HON.
ROBERT DICKSON V. THE MUNICIPAL COUNCIL OF THE
VILLAGE OF GALT,
The municipal council of a village bave authority to impose the performance of
statute labour, ora tax in lieu thereof, only on those inhabitantswho are not
otherwise assessed.
Vankoughnet, Q. C., obtained a rule nisi to quash a by
law of the Municipal Council of the village of Galt, as
illegal, or so much of it as relates to persons being made
liable to statute labour who are otherwise assessed on the
assessment rolls for the said village.
The by -law in question is No. 29, and was passed on
the 9th May, 1851. It recites, that by the statute of this
province 13 & 14 Vic ., ch . 67 , sec. 22, every male inhabi
tant of any city, incorporated town or village, between the
age of 21 and 60, not otherwise assessed, and not exempted

from statute labour, shall, instead of such labour, be taxed
ten shillings yearly ; and that the municipality of any city,
town, village or township may by by - law , to operate
generally and ratably, reduce, and at their discretion in
crease the number of days' labour to which any such party
on the assessment roll shall be liable.
And it enacts , that every male inhabitant between the
age of 21 and 60, not otherwise assessed, and not exempted ,
& c., shall, instead of statute labour, pay a tax of ten
-shillings.
And further, that every person assessed on the assessment
17
9 U.C.Q.B.
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roll at not more than 31. annual value shall be assessed
at two days' labour ; if more than 3l. and not over 67.
three days' labour, and so on ; giving a graduated scale up .
to persons assessed at 601. annual value, and providing that
for every 121. above 601. one additional day's labour shall
be imposed.
And that every person so assessed shall pay in commu
tation of statute labour 1s. 3d. per day.

Then follows a clause providing for enforcing the pay
ment by distress of the statute labour commutation money ,
which seems intended to apply to both classes : that is, to
those not otherwise assessed, and who have ten shillings to
pay ; and to those who, being otherwise assessed, have also
to pay in commutation of statute labour 1s. 3d . for every
day at which they shall be rated, according to the scale.
given in the by -law.
It was objected that, by law , it is not competent to the
municipal council of any city, town or village to impose
statute labour, or any tax in lieu thereof, on persons who
are assessed for the general purposes of the village, but only
on persons not so assessed .
Irving shewed cause.
ROBINSON, C. J., delivered the judgment of the court.
It is clear, we think, that the 22nd clause of 13 & 14
Vic. , ch. 67, does not authorise the imposition of statute
labour by a by -law to be passed by the municipal council
of any city, town or village, except upon inhabitants not
otherwise assessed .
The scale of days' labour imposed by that clause on
inhabitants otherwise assessed is expressly confined to
the cases of inhabitants of any township. And the proviso
towards the end of that clause, under which proviso it is
that the council of Galt have assumed to act in passing the
by - law now in question, does not in terms or impliedly vary
from the former part of the clause in that respect ; for it
gives to the council of any city, town, village or township
power to make by - laws to operate generally and ratably
reducing or at their discretion increasing the number of
days' labour to which any such party rated on the assessment
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roll or otherwise is made liable by that act ; that is, they
may , by their by -law , increase or reduce the 10s. by that
act imposed on inhabitants of villages not otherwise assess
ed, or increase or reduce the number of days fixed by that
act for the inhabitants of townships who are otherwise
assessed .
There is no inconsistency in the clause. We have only
to consider the two classes of persons - assessed, and not
assessed, and also the different cases of townships and cities,
towns and villages, and apply to each what is evidently
meant for each ; and there is no repugnancy , for there is
something on which each of the expressions used can consis
tently attach .
There is nothing in the 28th division of the 31st clause of
12 Vic. ch . 81 , even if that clearly applied to villages also,
at variance with this construction ; for that only gives power
to make by-laws for enforcing the performance of statute
labour, or payment of commutation , in those cases where the
burthen has been legally imposed.
We apprehend the law has been generally taken to be as
we state it to be ; and that the streets of villages are left to
be made and repaired out of the public fund raised by gen
eral rate upon the inhabitants, so far at least as the assessed
inhabitants are concerned, and that they are not to be sub
jected to a separate tax for statute labour.
We therefore make the rule absolute for quashing so much
of the by -law as relates to statute labour or payment of any
commutation therefor, to be exacted from the inhabitants of
the village of Galt, who are or may be otherwise assessed in
that village .
Per Cur . - Rule absolute with costs.

MCDONNELL V. MCDONNELL.
Whe a title is pleaded by purchase at sheriff'ssale under a fi.fa., the judgment
supporting such fi. fa. should be set out, and it should be averred that the
sheriff seized while the writ was in force.
Trespass - quare clausum fregit.
The third plea set up as an answer to the plaintiff's
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declaration that one Donald McGillis was seized in fee of
the close before the said time, when, &c. , and that before
the trespass—viz. , on 4th October, 1846— (without saying
that he was then seized, & c.) he sold and conveyed to one
Alexander Wilkinson in fee , who entered and was possessed,
and that while he was so possessed and before the trespass,
Donald McDonald , Esquire, then being sheriff of the East
ern District, by virtue of a writ of fieri facias issued out
of the Queen's Bench , and tested 2nd November, 6 Wm. IV.,
at the suit of one John B. Gates, and to the said sheriff
directed, commanding him that of the lands, & c ., of the
said Alexander Wilkinson he should cause to be made
2501., sold the said close to one Alexander McDonnell Green
field . The plea then averred a conveyance by the Sheriff
by deed to Alexander McDonnell Greenfield, and a sale
and conveyance by him to another person, who entered .
That the plaintiff, claiming title under colour of a convey
ance from McGillis to him before the deed to Wilkinson,
entered , and then justified entering upon him by command
of the grantees of Alexander McDonnell Greenfield, as their
servant.
-

Demurrer to this plea, because the defendant does not
shew any title to the premises

in

himself, nor does he

otherwise deduce any legal title from the said Donald B.
McGillis.
McDonalil, Sol. Gen. for the demurrer, cited Ramsbottom
et al. v. Buckhurst, 2. M. & S. 565 .; Buller's N. P. 104 ; Doe
dem. Bland v. Smith , Holt, 589 .
Vankoughnet, Q. C. contra cited Doe Spafford v. Brown
et al., 3 U. C. R. O. S. 90 ; Adams et al . v . Kingsmill, 1 U.
C. R. 355 .
ROBINSON , C. J., delivered the judgment of the court.
The defendant in the third plea, making title against the

plaintiff under a purchase made at sherift's sale, under a fi.
fa . against Wilkinson, shews no judgment against Wilkin
son to support the writ, though neither the plaintiff nor de
fendant is privy to that judgment, if there was one.
The plea does not aver, either, that the sheriff sold or
seized while the writ was current, that is, before its return ;
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and it does not state that the execution was to make money
for satisfying any .udgment, or that any judgment had been
recovered , but merely that a writ of fi., fa . had been issued
at the suit of Gates, commanding the sheriff to make 2501.
of Wilkinson's lands and tenememts , neither stating the
authority for such commandmto wit, the judgment-nor
the object of it - namely, to levy money to satisfy a debt.
The statement imports only, that at Gates's instance a
writ was sued'out commanding the sheriff to sell Wilkin
son's lands. Such a writ would be void on the face of it.
We are of opinion that the plaintiff is entitled to judgment
on the demurrer.
Judgment for the plaintiff on demurrer.

MOORE ET AL. , ASSIGNEES, & c., v. COOK .
Assumpsit ( by the assignees of a bankrupt) on a promissory note made by
defendant, payable to one W. R. Fellows, and endorsed byW. R. F. to the
bankrupt before hisbankruptcy.
Plea 1st That R. W. Fellows did not endorse. 2nd . Plea --that defendant paid
the note when it became due, but not stating to whom . 3rd . Plea of payment
before action, to bankruptbefore his bankruptcy,infull satisfaction ,& c., of all
causes and rights of action, &c.
Held on demurrer ; 1st plea bad, for the variance in name. 2nd and 3rd pleas
bgpod. bis
si ab illo in
9 Declaration - Assumpsit by plaintiffs as assignees of one
Baker a bankrupt, against the defendant, as maker (before
the bankruptcy of Baker) of a note, whereby he promised
to pay to one W. R. Fellows or order the sum, &c. Aver
ment of indorsement by the said W. R. Fellows of the said
note to the said Baker before his bankruptcy, and of promise
by defendant to Baker before his bankruptcy to pay the
said note, &c.

Averment of promise by defendant to the

plaintiffs ( as assignees of Baker ) after his bankruptcy, to
pay the said note on request.
Breach - That defendant has not paid the said money,

& c ., either to Baker before his bankruptcy or to plaintiffs
as assignees as aforesaid , since said bankruptcy.
1st Plea . - That R. W. Fellows did not endorse the said
note &c.

2nd plea .-— That defendant paid the note when

:
due : verification.

3rd plea . - A plea of payment to Baker

262

QUEEN'S BENCH, TRINITY TERM , 15 VIC.

in full satisfaction and discharge of all the causes and rights
of action in the said first count mentioned, and which pay
ment Baker, before his bankruptcy, accepted of and from ,
& c. in full satisfaction, & c. Verification.
Demurrer to 1st plea : Because the defendant therein
states, & c., that R. W. Fellows did not endorse, & c.; as in
the declaration alleged, whereas in truth and in fact no

;

such endorsement is averred, &c.; and that the defendant
endeavours to tender an immaterial issue, &c.
Demurrer to 2nd plea : Assigning for causes that it is not
alleged in the said second plea that the said payment was
made to the plaintiffs or to some other person or persons
entitled to receive the same ; and because it is not shewn
in the said plea who was the holder of the note at the
time of such payınent ; nor that payment was made to
the holder thereof, nor to any one entitled to receive such
payment, nor in fact to any person whatever, &c.
Demurrer to 3rd plea : Assigning for causes that it is
not shewn in said plea that at the time of the payment
therein mentioned to Baker the said Baker was the holder
of the note, or was in any way entitled to receive payment
of the same, or to accept the said sum of money in satis
faction , &c.; and because it is not shewn in said plea
whether such payment was made, & c., before, or at the
time, or after the maturity of the said note, &c. ; and
because it is not shewn in said plea that such payment was
made before the commisssion of an act of bankruptcy by
Baker ; or if after the commission of such act of bank
ruptcy, then that such payment was made bona fide,
and without notice or knowledge of such act of bankruptcy
as required by the statute in such case made, &c.
Joinder in demurrer,
Logie, for demurrer . — In first plea the variance in the
name is fatal. The second plea is also bad, for it is not
aid who was the holder - Steele v. Harmer et al. 14 M.
& W. 831.

The third plea is also bad ; for it is not stated

who the holder was at the time of payment ; or whether the
note was paid before, or after or at maturity .
Eccles, contra . — The first plea is good, and may be read
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as if the Christian names were not inserted ; the word
" said ” shews what was meant.
As the second plea, it
must be presumed , taking the declaration and plea together,
that the note was paid to Baker, and before bankruptcy.
The third plea, he insisted , was clearly good.
ROBINSON, C. J., delivered the judgment of the court.
We consider the first plea bad for the variance in the
name, there being nothing to denote that the defendant is
speaking of the same person .

We give leave to amend that

plea.
As to the second plea, it seems to be sustained by prece
dent, and so also does the third .
I refer to 3 Chitty's pleading, 168 , which contains forms,
from which both of these pleas seem to have been taken .
At least, we see no difference between the case of an
acceptor pleading payment, which is the precedent referred
to , and the maker of a note, which is the case before us ; nor
any reason why, if the other precedent of a plea of satisfac
tion after breach, given in Mr. Chitty's book, be good , the
third plea of this should not equally be good ; for the state
ment of damages, laid in this case in the conclusion of the
declaration, forms in effect part of the first count ; and if so,
then satisfaction of all causes of action stated in that.count
will include not only the sum payable by the note, but also
damages for non -payment.
We see nothing that should
make this a bad plea, if the precedent I have referred to be
good ; and as the objections are formal, we shall not judge
them bad when they have those precedents to support, and
no authority has been cited to shew them insufficient.
Judgment for plaintiffs on demurer to the first plea, and
for defendant on demurrer to the second and third pleas.

METCALF QUI TAM. V. REEVE AND GARDNER.
Justices of the peace , before whom a conviction is made, are not jointly liable
under 4 & 5 Vic. ch . 12, for not returning the same.
A declaration charging that the return was not made to the next ensuing quar
ter sessions of the peace is bad — the statute requiring a return to the next
ensuing general quarter sessions.
Qui tam action under 4 & 5 Vic. ch . 12 , against two
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defendants, Reeve and Gardner, as justices of the peace, for
not returning a conviction.
The declaration, after stating the conviction , alleged that
the defendants did not make a return of the said conviction
under their hands to the next ensuing quarter sessions of
the peace.
Special demurrer by the defendant Reeve, assigning
several causes, two of which were ; that the defendants are
not jointly but severally liable ; and, that it is not alleged
that the defendants did not make the return to the next
ensuing general quarter sessions of the peace.
Adam Wilson , Q. C., for the demurrer.
C. W.

Lount

contra .
ROBINSON, C. J., delivered the judgment of the court.
We think this declaration is bad , for it treats the defen
dants as being liable jointly in one penalty, whereas it is
by the statute made the several duty of each of the justices
joining in a conviction to report it to the sessions.
They cannot commit a joint offence and be subject to one
penalty, because neither transmitted it.
And it is not charged that the return was not made to the
next “ general quarter sessions,” but only that it was not
returned to the next “ quarter sessions, which may mean a
different court and one to which there was no necessity to
make the return .
The distinction between courts of quarter sessions and
courts of general quarter sessions is stated by Sergeant
Hawkins. We think there are some other of the exceptions
which might be found entitled to prevail.
Judgment for the defendant Reeve on demurrer.

ROGERS V. LAKE.
Debt on bond, conditioned to make a deed of 200 acres of land, ” which is to
be drawn by a U. E. right, due to me.
Held , not necessary for the obligee to tender a deed for execution .
Held also, that the obligor was bound to make a deed within a reasonable time.
Debt on bond, conditioned as set out on oyer, that the
defendant should “ well and truly make and execute , or
cause to be well and truly made and executed , a good and
sufficient deed in the law, for two hundred acres of land
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which is to be drawn by a U. E. right, due to me as the son
of a U. E. Loyalist, I having received fifteen pounds, it being
a payment to my full satisfaction for the same.”
2nd plea — that the plaintiff did not tender any deed to the
defendant for execution .
3rd plea — that the defendant had not drawn or obtained
the land in the condition mentioned .
Demurrer to the second plea—because the plaintiff is not
bound by the condition of the bond to tender a deed to the
defendant for execution .
And to the third plea — because by the condition the
defendant was bound to make a deed within a reasonable
time, and it is not averred that a reasonable time had not
elapsed.
M. C. Cameron , for the demurrer,
ROBINSON, C. J. delivered the judgment of the court.
The pleas are both bad . The second plea assumes that it
rested with the plaintiff to prepare and tender a deed, but it .
is not so on a condition such as this is.
The third plea is, that the defendant had not at any time
drawn or obtained the two hundred acres of land in the con
dition mentioned , or any land whatever by his U. E. right.
If that were a defence, then the defendant need never have
given himself any trouble about the matter, though he keeps .
the 15l. paid to him as the consideration for the 200 acres which he was to obtain and convey.
He must be supposed to have held himself out as in a
condition to draw two hundred acres of land as the son of a
U. E. Loyalist ; and he engaged to make a good and suffi
cient deed of two hundred acres, which are to be drawn by
him in that capacity. If he had no such right, or will be at
no pains to avail himself of it, then he cannot be relieved
from the penalty of his bond. It is true no time is set with
in which he is bound to do this, but the only effect of that
is, that if a reasonable time has not elapsed under the cir
cumstances of the case he should have pleaded that, and he
has not done so. This is not a case in which an obligor has .
his whole life to perform the condition in.
Judgment for plaintiff on demurrer.
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CLANDINAN v. DIXON ET AL.
What wilful misconduct on part of sherif - liability of his sureties -- 3 Wm . IV.
ch , 8.

The sheriff having availed himself of the Interpleader Act to try a disputed claim
to goods, it was a part of thearrangement directed by the court on making the
interpleader order, that in the meantime the sheriff should sell the goods,
taking satisfactory securityfor the payment. The sheriff did sell andtook
as security an undertaking from parties not resident within the jurisdiction of
the court,which security he subsequently offered to assign tothe now plaintiff,
in whose favour the issue had been found, but it wasdeclined . Being sub
sequently pressed by plaintiff to give him the benefit of his writ, he made a
return of nulla bona: and
Held , that this amounted to such wilful misconduct as rendered the sheriff and
his sureties liable .
This was an action against the sheriff and his sureties.
In 1848 George and Charles Clandinan were getting out
timber in the District of Bathurst, on an agreement with
Brooke & Gray, who were to make them certain advances
to enable them to proceed, which agreement contained
stipulations intended to secure Brooke & Gray for their
advances by giving them a lien upon and control over the
timber, if not the legal property in it, as fast as it should be
Brooke & Gray, after advancing 6001. or 7001. ,
made.
either became unable or unwilling to advance more, and
George and Charles Clandinan had to look for assistance in
other quarters. Their father , Samuel Clandinan, who is
sueing as plaintiff in this cause, then advanced them 801.
and upwards as he alleged, and to secure himself he took
some kind of a bill of sale of the timber which they had
made. Afterwards Brooke & Gray having got into diffi
culty, their assignees became pressing, and Samuel Clan
dinan was afraid of the timber being taken out of their
hands by which he would lose his debt, and he consulted
counsel who looked upon his bill of sale as rather in
the light of a lien than a sale, and that it could not
as he thought, be relied on for passing the property to
him , and recommended him to take a confession of judg
ment from George and Charles Clandinan, his sons, for his
debt, which he did ; and judgment was entered on it, and
execution issued, and in January, 1849 , the timber was
Then
seized as it lay frozen in the river · Mississippi.
Brooke & Gray, or rather their assignees in their behalf,
put in a claim to the timber, insisting it was theirs under
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their agreement with George and Charles Clandinan, and they
forbade the sale. The sheriff asked Samuel Clandinan for
indemnity, but he could not get it ; and he then availed him
self of the Interpleader Act, and an issue was tried in which
the point to be determined was, whether at the time of the
seizure by the sheriff the timber did or did not belong to
Bryson , Redpath, and others, assignees of Brooks & Gray,
who had claimed it from the sherift. This issue was tried
in the Autumn of 1849 , and several legal exceptions being
taken upon the trial, the case was decided in Michaelmas
term , 1849 , when the assignment or
Brooke &

Gray

had

taken

from

instrument

which

George and Charles

Clandinan, on which Bryson & Redpath's title depended,
was held void for usury : 4 per cent. being stipulated for in
that agreement in addition to legal interest on all moneys
advanced .
This annulled the only claim that had been made on the
timber on which Samuel Clandinan had directed to be sold
under his execution .

In the meantime, however, as the

timber was receiving damage from continuing so long
unsold after being made, it was part of the agreement
directed by the court upon the occasion of making the
interpleader order, that the timber should be sold, upon the
sheriff taking satisfactory security for the proceeds, which
were to abide in his hands the decision of the interpleader
case .
The sheriff accordingly allowed the timber to be sold
through the agency of Redpath, and when the event of the
interpleader case was known, he offered to assign to this
plaintiff the security which he had for the proceeds of the
timber : but the plaintiff's attorney declined accepting it,
because it was not a regular security, being an undertaking
by persons not resident within the jurisdiction of this
court.
The sheriff not having paid the money over to the plaintiff
on his fi. fa (under which he had seized in January, 1849),
and the claim of Brooke & Gray's assignees which had
stayed the sale being now put an end to, he was ruled to
return the writ and made a special return , such as the
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court held he was not, under the circumstances, at liberty
to do ; and an attachment being moved , and the sheriff
being pressed by this plaintiff to give him the benefit of
his writ, he at length, in April, 1850, made a retnrn of nulla
bona to the plaintiff's fi. fa ., under which he had seized in
1849 , and was proceeding to sell, when he was only stayed
by a claim which , some months before he made the return
complained of, had been judicially determined to be invalid .
It appeared also on the trial at Perth , before Draper,
J., that the sheriff had allowed the proceeds to go into the
hands of Redpath, and thus effect has been in fact given
to the claim of Brooke & Gray's assignees which this
plaintiff had in the proper legal manner contested , and on
which decision had been given in his favour.
The jury found a verdict for the plaintiff, damages 1361.
In Easter term the Solicitor General moved for a new
trial on the law and evidence, and for misdirection, and on
an affidavit of surprise.

Phillpotts, now shewed cause . — The sheriff's

return is

clearly inconsistent with his former acts, and constitutes
that kind of wilful misconduct which renders him and his
sureties liable in this action .
Richards,

contra.

It is evident that the sheriff acted

bona fide, and though he might be liable at common law ,
yet his sureties cannot be responsible under a covenant
which is only intended to guard against wilful misconduct.
Bradbury v. Adams & Graham ( a ) ; O'Neil v Hamilton,
sheriff, &c. (b ). It was a misdirection of the learned judge
to say that bona fides was not in issue.
ROBINSON , C. J. , delivered the judgment of the court.
It seems from these facts that the sheriff is doing what
the courts in

England

set their faces against - namely

lending his aid to one of the parties, and making himself,
as it were, a party in the case when he should stand
indifferent between them , and execute his duty indifferently ,
according to law and the directions of the court.
sued for a false return made to the plaintiff's fi. fa .

(a) 1 U. C. R. 538.

(6) 4 U. C, R. 294.

He is
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The question is, whether this was or was not that kind of
wilful misconduct by the sheriff which subjects him and his
sureties to an action on their covenant, or whether the plain
tiff, if he has any remedy, has only a remedy by action against
the sheriff on his strict legal liability, under the circum
stances, at common law, and independent of the covenant,
which is plainly intended only to indemnify sureties against
his wilful default, his culpable negligence, or misfeasance in
his office.

We consider that, after the decisions of the interpleader
case, to which he was bound to submit, and after he had
so far submitted as to offer to assign to this plaintiff the
security, whatever it was, which he had taken for the
proceeds of the timber, it was wilful misconduct in him,
either because he had taken insufficient security and so
could not collect the money , or because he desired, whether
upon indemnity from Bryson and Redpath or otherwise, to
give them a chance to retain it in satisfaction of a claim
adjudged to be usurious, to return nulla bona to the plain
tiff's fi. fcr., and to attempt to disprove George and Charles
Clandinan's property in the goods, which no one else is dis
puting
We think , therefore , the rule must be discharged ( a ).

IN RE LATHAM, AN ATTORNEY, V. TAE LAW SOCIETY.

A rule nisi was moved for on Hugh Gwynne, Esquire, to
shew cause why a mandamus should not issue , directing
him to grant unto the said Henry Latham a receipt for his
(a ) See also Clandinan v. Dickson et al., 8 U.C. R. 281 ; and Bryson et al.v.
Clandinan, 7 U. C. R. 198.

.

3 Vic. ch. 2–8 Vic. ch . 39–13 & 14 Vic. ch. 51 - Fees for attorney's certificate.
The penalty of 41. imposed by statute, where an attorney omits to take out his
certificate in proper time, is payable in each of the courts, and is not the ag
gregate amount of the penalty incurred in the three courts for such neglect.
Qucere, as to the amount to be paid by an attorney for his certificates, where he
has allowedthe time specified for the Common Pleas and Chancery Courts to
pass , but is in time to take out his certificate for the Queen's Bench .
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certificate in the Court of Chancery, and to reimburse to the
said Henry Latham the sum of 11. , alleged to have been er
roneously paid by the said Henry Latham to the said Hugh
Gwynne, Esq.
This was moved upon an affidavit of Mr. Latham , setting
forth that he neglected to take out his certificates to prac
tise in the three courts of Chancery, Queen's Bench, and
Common Pleas, on the 20th August last ( 1851 ) , as required

by the statute, from an impression that they were to be
taken out in the term following : that on the 27th August,
1851 , he applied to Mr. Gwynne for his certificates, and
tendered 41. as required by the statute, but was refused ,
unless he would pay 91., being il. for the Queen's Bench,
and 41. for each of the other courts , that he paid 41. and
11. , and refused to pay the other 41., whereupon Mr. Gwynne
would only give certificate for the Queen's Bench and
Common Pleas, but not for the Court of Chancery : that on
the 29th August, 1851 , he demanded from Mr. Gwynne his
certificate for the Court of Chancery and restitution of ll. ,
which Mr. Latham insists has been overpaid by him, but
was refused both .
On 7th June, 1851 , the Law Society made a rule, which
the judges approved of, as visitors, under the statute 13 &
14 Vic. ch. 51 , sec. 9, as follows : " that after 1st August,
1851 , every attorney of the Queen's Bench and Common
Pleas, and solicitor in Chancery, being desirous of practis
ing in the said several courts, or in any of them , who shall ,
on or before the 20th day of August, 1851 , and in each suc
cessive year, pay to the treasurer of the society the sum
mentioned in the scale to the said rule subjoined, shall be
entitled to a receipt from the treasurer specifying the courts
in respect of which such sum shall be paid, authorizing
such attorney or solicitor paying the same to obtain a cer
tificate of license to practise in such courts respectively, up
to the 20th August, in the year next following such payment;
and that every attorney or solicitor who shall not pay his
annual certificate fees on or before the 20th day of August,
in each succeeding year, shall be liable to pay the further
sum of 1l. 58. for license to practise in the Court of Queen's
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Bench , besides the fees hereby required for license to
practise in the said Courts of Common Pleas and Chancery.
SCALE.
For the Courts of Queen's Bench, Common Pleas and
.. £2 0
Chancery
For any two of the said Courts .
1 10
1 0
For any one of the said Courts separately ..

0
0
0

" Provided that all attorneys and solicitors not complying
with this rule shall be liable to the statutory penalties im
posed for non -payment of certificate fees ."
A. Wilson , Q. C. , in moving this rule, contended that the
penalty mentioned in the statutes 3 Vic. ch . 2 , 8 Vic. ch .
39, and 13 & 14 Vic. ch . 51 , should only be paid once for
all the three courts, and was not payable quoad each of the
courts.
ROBINSON, C. J. , delivered the judgment of the court.
It is to little purpose to consider what the Law Society
intended should be the effect of their rule in regard to the
penalties imposed by the provincial statutes in case of
default of payment at the time, or what may in fact be the
fair construction of their rule in that respect, because they
cannot overrule the statutory enactment , no power being
reserved to them to dispense with or vary the penalty in
case of delay ; and they have been careful to declare that
they do not assume to relieve against any of the statute
penalties.
Then it stands thus : The attorney has let the proper day

go by for taking out his certificate to practise in Chancery
and in the Common Pleas, and so has to pay for his certi
ficate in respect to each of those courts 4l. before he can get
his certificate ; for the three statutes form perfectly inde
pendent provisions in regard to each court respectively.
He is not yet too late, so far as the provincial statute is
concerned, in applying for his certificate for this court, and
that he can therefore have on paying the 1l. mentioned in
the scale.
Nothing more can be exacted for this year in respect to
that certificate, according to the terms of the order ; and
there may be room for question whether in future years
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the right to exact 258., in addition to the 1l. , when the
attorney applied within the time limited by the statute, but
after the 20th August, would stand on clear ground.
I do not see how, according to the scale in the Society's
rule, more than the third part of 21. can be rightly exacted
for the certificate to practise in this court, where the
attorney comes in time, according to the statute 3 Vic. ch.
2, because, being made by the other statute to pay the
highest sum of 41. in consequence of the lateness of the
application in respect to each of the other courts, it would
seem that he should be looked upon in the same light as if
he had come in time with the smaller sum appointed by the
scale, and so he would be entitled to his certificate for this
court on paying, in addition to the 81., the third part of the
21. required by the rule to be paid for the three courts.
The difference is a small matter, and I merely throw it
out for consideration , because no doubt the desire of the
Society is to be exact in making the charge.
Taking the view which we do of the Society's rule, we
cannot grant the rule moved for.
Rule Refused .

JAMES FALLIS V. CLAUS AND KERBY.
Trespass - Special Plea .
Trespass, de bonis asportatis.-- Plea — Justification that the goods were the
goods of one J. F. , against which the defendant K. had sued out an execu
tion : that J. F. fraudulently put them into the possession of the plaintiff, and
that, while there, the defendant C. , as bailiff, and K.,by his command, seized
them .
Held , that this was properly a special plea ; and not an argumentative denial
that the goods belonged to the plaintiff.
The plaintiff in this action complained of the defendants
for taking his goods. The defendants pleaded that the
goods belonged to one John Fallis, against whose goods
the defendant Kerby had sued out an execution : that John
Fallis fraudulently put the goods into the possession of the
plaintiff, under cover of a conveyance fraudulently made, to
defeat Kirby and other creditors, contrary to the statute :
that the goods being in possession of the plaintiff under
that fraudulent conveyance , Claus, as a bailiff, and the
other defendant, Kerby, by his command , seized the goods,
which is the trespass complained of.
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Denıurrer, because the plea amounts to the general issue,
or to an argumentative traverse that the goods mentioned
were the goods of the plaintiff : and because it gives no
colour of title to the plaintiff, &c.
J. Duygan, for the demurrer, cited Harrison v. Dixon,
12 M. & W. 142 : 1 D. & L. 450 S. C. ; Switzer v.
Ballinger, 1 U. C. C. P., 338 .
Burton , contra, cited Ashby v. Minnitt et al. , 8 A. & E. 121 ;
Tyson v. Little, 8 U, C. R. 434 ; Lee v. Rapelje, 2 U.C. R. 368.
ROBINSON, C J. — This plea is demurred to on the
ground that it is only an argumentative denial that the
goods belonged to the plaintiff, and on other grounds, none
of which appear to us tenable .
For the reasons given in Lee v. Rapelje, 2 U.C. R. 368 ,
we think the plea in this case was properly a special plea,
setting out the bailiff's authority for taking the goods out
of the plaintiff's possession, against whom he held no
execution, but against another party. The plaintiff being
in possession had prima fucie the right of property, and his
title could only be disputed on the ground of mala fides, by
persons having an interest in the question , either on their
own account, or as being authorized to act on behalf of
others.

Possession is sufficient proof of property against a

defendant, standing for all that appears in the situation of a
wrong -doer ; and therefore, on a plea merely denying that
the goods were the goods of the plaintiff, it was necessary
for the defendants, if they desired to impeach a conveyance
that had in fact been made, and the possession that had
been given under it, to shew their right to call it in question .
Then the plea here avers, that the goods being the property
of the debtor, he fraudulently assigned them to the plaintiff,
who took them into his possession : and that the plaintiff
having no other claim to them , the defendants seized them
under the writ.

That shews what the real point to be tried

is, and gives implied colour, by confessing possession and
property in the plaintiff against all but persons coming
with proper legal authority.
The plea does aver that the goods were in fact the goods
of John Fallis, and those were the goods the defendant
18
9 U.C.Q.B.
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seized in possession of James Fallis, the plaintiff.

There

is not that repugnancy here which was the ground of the
judgment in Harrisson v. Dixon, 12 M. & W. 142 ; for the
plea in that case omitted altogether to state that the goods
seized as the goods of the debtor were the same goods that
were mentioned in the declaration , and was therefore
most clearly a bad plea on that ground.
Judgment for defendants on demurrer.

CUNNINGHAM v. DUANE,
Assumpsit for rent. Plea — that after the demise the estate became vested in the
principal officers of H. M. ordnance, by virtue of the statute 7 Vic. ch. 11,
and thereupon the estate of the plaintiff ceased, and was determined ; that the
said principal officers gave the defendant notice of this change in the title and
not pay overthe rent to the plaintiff ; and that the defendant is now liable
to them for the use and occupation of the premises.
Held, not double, or bad as amounting to the general issne.
Heldalso, that it was not necessary tonegative in the plea any promise fromthe
said principal officers to the plaintiff of a lease or conveyance of the premises
evenif the statute required them to grant it, for that such an interest should
have been replied by the plaintiff.
The first count averred a lease of certain premises by
the plaintiff to the defendant on 15th December, 1839,
and from thence for one year, and from year to year, for so
long a time as the plaintiff and defendant should respec
tively please, reserving a yearly rent of one shilling to be
paid to the plaintiff at the expiring of each year, and one
half of the produce of the premises demised , to be delivered
to the plaintiff after the same was duly harvested ;-and
charged, that neither the rent had been paid nor the
produce delivered for six years, viz ., from 1845 to 1850
inclusive.

..

Plea : that after the said agreement and the said demise
-to wit, on the 9th of December, 1843 , -- the said land and
premises became and were vested in the principal officers
of her Majesty's ordnance in Great Britain ; and the said
principal officers of her Majesty's ordnance in Great Britain
then became

seized in fee of the same, under and by

virtue of a certain act of this province passed in the seventh
year of our Sovereign Lady Queen Victoria, ch . 11 , inti
tuled , &c.; and by virtue of the said recited act the estate
of the said plaintiff of, in , and to the said land and pre
mises, “ceased and was determined ; and that the said
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principal officers “ afterwards — to wit, on the first December,
1844 - gave the said defendants notice of such their estate,"
& c ., and rtqnired him not to pay the said rent, nor to
deliver the said one.half of the produce to the plaintiff, for
the several years in the first count mentioned ; and that the
defendant is now liable to the said principal officers, &c. ,
for the use and occupation of the said premises.
Demurrer - Assigning for causes that the estate of the said
principal officers is not sufficiently shewn ; that it does not
appear that the plaintiff had not at the time of the passing
of the sald statute a promise of a lease or conveyance of the
said premises, which the said principal officers were bound
by the said statute to grant to the plaintiff.
That the said plea is double , in this, that it attempts to
set up a title in the said principal officers, and also a
liability on the part of the defendant to pay the rent to
another party than the plaintiff : that it amounts to the
general issue ; and that it does not answer the whole of
the said first count, the notice of the title of the said prin
cipal officers being therein alleged to have been given to
the defendant on the 1st December 1844.
Dalton, for demurrer.

Lyons, contra.

ROBINSON. C. J. , delivered the judgment of the court.
We are of opinion that this plea is a good answer to the
action. It is clearly not double, and does not amount to
the general issue, for it admits a promise made in 1839 ,
but relies on the rent, in consequence of a statute after
wards passed , being of right payable

to the Board

of

Ordnance -- ( if any terin can be recognized as subsisting ).
It sets up a defence which is not uncommon —that the
lessor's interest in the demised premises has ceased .

We

know judicially what is meant by estates vesting in the
officers of the ordnance under the statute ; and they might
under the act, be vested as estates in fee, or for any less
interest, according as the estate in question was held before
the passing of the act for the purposes mentioned in it. The
plea asserts that this estate in 1843 became vested in fee
in the ordnance ; and it asserts (what must be conclusive
against the plaintiff's right to sue' as landlord , for the rent
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accruing from 1844 downwards ) that on
1843 , the plaintiff's estate in
determined .

the

9th December,

premises

ceased and

Notice of this change in the title need not have been
averred . We are all of opinion that if the plaintiff before
the passing of the act held any lease or conveyance ,or pro
mise of lease or conveyance , of the nature spoken of in the
tourth clause of the act ; such a fact, if it could affect the
rights of the plaintiff to sue for the rent claimed, should have
been shewn by the plaintiff by way of answer to the plea ;
and that the existence of any such interest was not neces
sary to be negatived in the plea.

But at any rate the fourth

clause is nothing more than a direction to the ordnance to
confirm any such interest or promise ; it has not the effect
of itself of preventing the estate vesting in the ordnance,
and continuing in them .
The plea should , perhaps, have shewn that this was land

which, by reason of the purpose to which it was holden ,
came within the operation of the vesting act ; but the aver
ment that it did become actually vested in the ordnance,
under the act, implies that with certainty ; and it is not
one of the causes of demurrrer assigned that it is not
expressly alleged. The first exception may have been
intended to point at this supposed defect, but it does not
do so intelligibly.
Judgment for the defendant on demurrer.

DOE. DEM. PETTIT V. RYERSON.
The proviso in the 17th section of 4 W. IV ., ch. 1, will prevent the operation of
that statute against any person entitled to land as the grantee of the crown
who has not exercised acts of ownership, or had knowledge of any person being
in possession ; -even tbough it should appear that he was unconcious of his
title, and believe that he had disposed ofthe land.
Ejectment for the south half of lot 22, in 3rd concession
of Townsend.
The defendant made title urder a deed made to him
by one Abraham Westbrooke on 12th November, 1845 , in
consideration of 5001. This was registered on 3rd May
1850. The bargainor, Westbrooke, was shewn to be the
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heir -at - law of Haggai Westbrooke, and there was produced
and proved upon the trial a deed poll, by which one Jabez
Ellison, on the 18th December, 1806, granted, bargained,
and sold the whole lot 22 to Haggai Westbrooke, for a con
sideration of 651., stated to be paid. This deed was witnessed
by two witnesses, and was registered on the 18th February,
1822. It began thus, “ Know all men by these presents that
I, Jabez Ellison ,” &c., and the words, “ that I, Jabez Ellison ,"
were written on an erasure, except the latter part of the
name Ellison ; though in all other places in the deed the
grantor's name was written fairly.
No deed to Jabez Ellison was produced upon the trial,
and there was none recorded in the register's office of the
county ; but it was proved that, in August, 1825 , one Olm
stead, having bought the south half of the lot from Abraham
Westbrooke, went into possession, and cleared part and
built a house on it, in which he lived some years ; that he
sold to one Slack , who went immediately into possession ,
and always continued in possession, until he sold to the
defendant Ryerson .

It had been constantly occupied under

the title derived from Ellison since August, 1829. Slack
cleared twenty or thirty acres on it soon after he purchased.
The taxes had been always paid by Westbrooke till he sold
to Olmstead, and afterwards by Slack and this defendant,
in succession.

There were sixty acres cleared on the lot

with a house , a good barn , and outbuildings. It had been
wild and unoccupied till sold by Westbrooke to Olmstead
in 1825 , but since that time constantly occupied and culti
vated . Olmstead and Slack not having registered their
deeds , Westbrooke, at the request of the parties, took up his
deed to Olmstead , and made the conveyance directly to
Ryerson, as it is often done in this country, to
pense.

save ex

The plaintiff proved, that on the 8th October, 1803, the
whole of lot 22, together with lot 3. in the 9th concession of
the same township (Townsend) was granted by letters
patent to John Pettit : that lot 3, in the 9th concession was
sold by Pettit to one Culver, in 1804, for 1251. , and had been
constantly occupied for about forty years : that about three
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years ago the defendant, finding his chain of title imperfect
on the registry , and having nothing to shew title in Ellison
at the time he made his deed to Haggai Westbrooke, was
desirous of having the omission supplied ; that he found
the lot 22 had originally been granted by the Crown to John
Pettit, the lessor of the plaintiff, and as he was still living
in the township of Grimsby, in this province, he went to
him , and acquainted him with the difficulty, and asked
him whether he would have any objection to give him a
deed to confirm his title : that Pettit at first expressed a
willingness to do so, if he had owned the land, but said
that all the land he had ever owned in Townsend he had

..

long ago sold to one Culver, and that he was not aware
that he had any claim to the land spoken of by the de
fendant : that afterwards, the lessor of the plaintiff told his
son of the request that had been made to him by the de
fendant ; and it seemed that on the son's finding among
his father's papers a patent granting this lot 22, as well as
the other lot which had been sold to Culver in 1804, it was
determined by Pettit, on further consideration , and consul
tation with his son, that he would not give any deed to the
defendant, and it ended in Pettit's refusing to do so, and in
his giving instead a writing to his son , assuring the land to
him if he , the father, should suceeed in dispossessing the de
fendant of it.
This ejectment was brought for that purpose ; the son , who
was examined as a witness upon the trial, being the active
person in carrying on the suit.
It was proved that the father, who was about ninety at
the time of the trial in April last, (and who has since died) ,
was in full possession of his intellect ; that he was a man
independent in his circumstances, and of respectable char
acter, capable in business and a magistrate ; that he had not
been a person who had speculated largely in lands : that he
had always been resident on his farm in Grimsby, since he
got his patent: and the patent had always been in his pos
session.
His place of residence was about fortyor fifty miles from the
land in question.

It was not shewn that he had ever visited
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that part of the country ; or had any knowledge how the
land in question had been occupied ; or had done any act

in regard to it as owner , except that the defendant produced
evidence to shew that he had at some time before 1806
inade a deed of it to Jabez Ellison .
The learned Chief Justice of the Queen's Bench (before
whom the cause was tried) directed the jury that the evi
dence given was not sufficient to dispense with proof of the
actual execution of the alleged deed from Pettit, or to war
rant a verdict for the defendant on that ground.
And as to the long possession held by the defendant, and
those through whom he claimed, he told the jury that that
would clearly have barred the plaintiff, if it were not for
the proviso in the 17th section of our statute 4 W. IV. , ch .
1 ; but that it appeared to him that the case came within
that proviso, for it was not shewn that the plaintiff had
ever taken possession of the lot in any manner, or was ever
conscious of any possession held , or improvement made by
others.
The jury, adopting the ruling of the Chief Justice re
specting there being no legal proof of any conveyance by
Pettit, still found for the defendant, on the ground, as they
stated, of his long possession, or of Pettits dispossesion for
more than twenty years.
Freeman, for the lessor of the plaintiff, obtained a rule
nisi for a new trial, on account of the reception of improper
evidence , for misdirection , and
against law and evidence.

because the verdict was

McMichael shewed cause, and cited Tyrwhitt v. Wynne
et al . , 2 B. & Ald ., 554.
Freeman, contra, cited Doe dem . Pettit v. Renard, 6 U.
C. R., 501 .
ROBINSON, C. J., delivered the judgment of the court.
This is rather a

singular

csse

in

its circumstances

Under the English Statute of Limitations, and on a similar
state of things arising in England, unquestionably the
lessor of the plaintiff would have lost his estate, and in
such a case I think not unjustly ; for if he was really for
twenty - five years not merely inattentive to his right of

280

QUEEN'S BENCH, TRINITY TERM, 15 VIC.

property, but unconscious that the land belonged to him ,
and so suffered other parties to hold all the time what they
might well assume to be a rightful title , although a link
in the writings seemed wanting, (which long lapse of time
might well account for), and if he suffered them , though
unconsciously, to make lirge improvements on the land,
and cultivate it for nearly a generation, while he was
living in the same province, and setting up no claim : if
these were the facts, as they clearly seem to have been, it
would be more just that their title should be confirmed ,
than that he should be put in possession at this late day,
not only of the land which he had no idea he ever owned
but of all the improvements made upon it by other parties,
holding, as they supposed, under a legal title, paying value
for the land as purchasers, and never imagining that they
were acting as trespassers. What protects the plaintiff
against being barred by the Statute of Limitations here as
he would be in England, is the proviso in the end of the
17th clause of our Real Property Act, 4 Wm. IV. ch. 1 ,
which enacts, “ That until the person deriving title to land
" in this province as the grantee of the crown, or his heirs.
“ or assigns, or some or one of them , by themselves, their
servants or agents, shall have taken actual possession of
“ the land granted, by residing thereupon, or by cultivating
" some portion thereof, the lapse of twenty years shall not
“ bar the right of such grantee, or any person claiming by ,
under, or through him , to bring an action for the recovery
" of such lands, unless it can be shewn that such grantee,
"sor person claiming by, under, or through him , while en
" titled to the land , had knowledge of the same being in the
" actual possession of some other person not claiming to
" hold by, from or under the grantee of the crown (such
“ possession having been taken while the said lot was in
a state of nature ), in which case, the right to bring such
" action shall be deemed to have accrued from the time
“ that such knowledge was obtained . ”
This provision, which will in general operate justly in
cases of mere trespassers, pretending no right, occupying
wild lands without knowledge of the owners, has a hard
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operation in the case like the present — where, in the first
place, the parties who have been all the time occupying
were bona fide purchasers holding under deeds which
they supposed gave them

a good

title ,

and where

the

patentee did not by himself, his servants or agents, take
possession of the land, because he tells us himself he was
not aware he owned it.

He was not, like other owners of

wild land, reposing on the goodness of his title, assuming
that no one would take possession of it wrongfully, and
therefore

not putting himself to the trouble (which the

statute excuses him from ) of exploring the wilderness to
see whether it has continued unoccupied,
But he has
refrained from inquiry, and from any attention to his
property, because, as he tells us , he believed that he had
sold whatever land he had owned in the township.
It is obvious, from the evidence, that if any one had
happened to inform him, before the twenty - five years were
run out, that some one was living on this lot 22, he would
have taken no interest in the information , and would have
done nothing upon it : for he had no idea that he continued
to have any right to any lands in that township. In
spirit and intention, therefore, the proviso which I have
referred to is not applicable to such a case.
If, instead of the words in the statute, " unless it can be
"shewn that such grantee while entitled to the land had
" knowledge of the same being in the actual possession of
" some other person ," we could read, " unless it can
“ be shewn that such grantee while claiming title to the
"land had knowledge, & c .," then the proviso would
clearly not take in such a case as the present ; and I
apprehend the legislature, if they could have foreseen the
probability of such a case occurring, would have thought it
right so to express themselves. It did not, however, appear
to me at the trial that I could so understand and apply the
statute as it stands ; and I do not now think that we can
take that liberty with it, though I confess I do feel a good
deal pressed with the difficulty of allowing the operation of
the statute to be precluded by this proviso, under such cir
cumstances. I understand my brothers to have perhaps
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lese doubt than I have expressed, upon the application of
the proviso to this case ; and there certainly is nothing in
the circumstance of the same patent embracing another lot
(3, in the 9th concession ) in the same township, of which
possession was taken forty years ago by his vendee, as he
may be presumed to have known.
We think, therefore, that in finding their verdict for the
defendant, in consequence of the twenty - five years' posses
sion held against the plaintiff, notwithstanding the 17th
clause to which I have referred, the jury found against law
as they certainly did find contrary to the opinion which
I gave on that point. But I am not wholly free from doubt
on this new question.
Ths jury expressly disclaimed giving their verdict on the
ground of a deed being proved to their satisfaction to have
been made by Pettit to Ellison, and therefore it seems to
us to follow that we must look on the verdict as being
against law, and in a question of property, being founded
on the Statute of Limitations, but in disregard of the
provision which in words certainly extend to the case ;
and that there must, the: efore, be a new trial, with costs
to abide the verdict.
The Chief Justice here stated, and remarked upon the
evidence at length, but no report is thought necessary of
this part of the judgment; as upon the new trial some
additional evidence was given of the fact of a conveyance
having been executed by Pettit to Ellison, which the jury
gave credit to, and found their verdict again for the
defendant , which was not afterwards moved against.
Sale absolute for a new trial, costs to abide the event.

CASSWELL ET AL . V. CattOY ET AL .
Debt on a replevin bond against J. C. principal, and C. P. and R. H. sureties.
- 4th plea. I'hat J. C. commenced his suit without any delay, and prosecuted
the same plea (not adding without delay):
5th plea. That J. C. “ commenced a suit without delay, and from thence
hitherto hath prosecuted the said suit without delay."
Demurrer to each p'ea as evasive , and no answer to the breach - assigned.
Held -- 4th plea bad.
5th plea goul.

CASSWELL ET AL. V. CATTON ET AL.
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Debt on a replevin bond, with the usual condition, by the
assignees of the sheriff -- assigning as a breach that the suit
was not prosecuted without effect, and without delay, against
the now plaintiffs.
The bond was set out on oyer.
4th plea .-- That the defendant Catton commenced an ac
tion of replevin without any delay, and “ from thence hith
erto has continued and prosecuted his said suit, as in the said
condition is mentioned ."
5th plea.- That Catton commenced a suit without delay
and “ from thence hitherto hath prosecuted the said suit with
out delay .”
Special demurrers to each of these pleas, assigning for
causes,
That they do not answer the breach alleged, and that they
are evasive.
J. Wilson, for the demurrer, cited Harrison et al. v . War
dle et al., 5 B. & Ad . 146 ; Axford v . Perret,
Bing. 586 ;
Morgan v. Griffith , 7 Mod. 380 ; Rider v. Edwards, 3 M. &
Gr. 202 ; Gent v . Cutts, 12 Jur. 113 ; Turner v. Turner, 4
Moore, 606 .
D. G. Miller, contra, cited Brackenbury et al . v. Pell et
al., 12 East. 585 .
ROBINSON, C. J. , delivered the judgment of the court.
The fourth plea does not shew a performance of the con
dition, for it does not aver that the suit was prosecuted with
out delay .
The fifth plea is not subject to the same objection, and
is , we think , sufficient. The case cited by Mr. Miller, in 12
East, 585, is in point ; and no case cited on the other side
interferes with that decision.

Judgment for plaintiff on demurrer to the fourth plea, and
for defendant on demurrer to the fifth plea.
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Ross QUI TAM, V. MEYERS.
32 Hen . VIII. , ch . 9, --Qui tam action for buying disputed titles.
A testator died, leaving a will, by which he directed “ that his debts should be
paid as soon as practicable after his decease, and gave and bequeathed to his
executrix and executors all his real and personal property in trust, to sell &c. ,
such parcels or tracts of land as might be necessary for carrying his intention
into effect. He then gave the residue of his real and personal property to his
wife during her life, and after her death to such of his children asmight then
be living - share and share alike.
About twenty years after his death his widow (who had married again ) and one
C. W .-- for three of the children then living - conveyed one of the lots now in
question to one G. R. in fee ; and G. R. subsequently conveyed to one P. L.
who was in possession when the now defendant took his deed .
About the same time the widow and one of the sons conveyed the other lotnow
in question to the now plaintiff, who was in possession when the now defend
ant took his deed for this lot.
About sixteen years after these deeds were made the defendant took a deed of
bargain and sale of both lots from all the surviving children .
Held ,thatthere was nothingto prevent the children from conveying their rever
sionary interest: and that the defendant was not liable in a qui tam . action for
purchasing disputed title under 32 Hy. VIII. , ca. 9.

This was action brought 30th July, 1846, to recover a
penalty on the stat. 32 Hy. VIII. , ch. 9, for buying a pre
tended title.
The plaintiff declared in the 1st count that Angus A. Chis
holm, James Chisholm, Duncan McDonnell, and Mary
McDonnell, his wife, pretending right in and to certain
messuages, closes, lands, tenements and hereditaments,
with the appurtenances, situate in the township of Hunting
don, being lots 1 in 2nd, and 7 in 1st concession, &c., and
not regarding the statute, & c ., on the 3rd March, 1846 , at, &c. ,
did unlawfully, and contrary to the statute, bargain and sell
to the defendant the said pretended right of them the said
A. C. & c., in and to the said messuages, closes, lands,
tenements, and hereditaments, with the appurtenances,
whereas in fact neither the said A. C., J. C., &c. , nor any
nor either of them , nor any of their ancestors, nor any other
person ; by whom they, or either of them , claimed the said
premises, had been in possession of the same, or of the
reversion or remainder thereof ; nor taken the rents and
profits for the space of one year next before the aforesaid
bargain made : and whereas in fact the right of the said
A. C., J. C., & c., and of each of them in and to the said
messuages, &c ., at the time of the said bargain made, was
a pretended right against the aforesaid statute. And the
defendant at the time of the bargain well knew that the
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said right of the ssid A. C. , J.,C. &c. , in and to the said
messuiages, &c. , was a pretended right ; and also then well
knew that neither the said A. C., J. C. , & c ., nor either of
them , nor any or either of their ancestors, nor any person by
whom they or either of them claimed the said premises, had
been in possession of the same, or of the reversion or
remainder thereof, nor taken the rents or profits thereof by
the space of one whole year next before the bargain made.
Yet that the defendant, so knowing the said right of the said
A. C., and J. C., &c., to be a pretended right as aforesaid.;
and that neither - asserting his knowledge that neither
they nor any by whom they claim had been in possession ,
& c., as just above named)—but not regarding the statute,
did then and there - to wit, on, & c. , &c. , contrary to the
said statute, buy and take of the said A. C. , J. C., &c. , the
said pretended right of them the said A. C. , J. C., &c., in
and to the said messuages, &c. , so bargained and sold to
him the defendant as aforesaid ; the said messuages , lands
&c., at the time of the buying such pretended right, &c .
being of large value — to wit, 18001. by reason whereof an
action has accrued, &c. , to demand of the defendant the
said value of the said messuages, lands and tenements , &c.,
so by the defendant bought and taken, & c.
In the second count the plaintiff charged that the defend
ant did unlawfully, and contrary to the statute, by means
of a certain indenture of bargain and sale, then made by
the said A. C. , J. C., &c., to the defendant, obtain and get
the right of the said A. C. , J. C. , &c. to certain other mes
suages, lands, tenements, and hereditaments, situate in the
township of Huntingdon, being, &c., the said right of the
said A. C. , J. C., &c. , to the last mentioned lands, tene
ments, and hereditaments then being a pretended right.
There were precisely the same averments as to no one by
whom A. C., J. C., & c., claimed having been in possession
of the lands, or of the reversion or remainder thereof, for a
year next before the said pretended right was obtained ;
and of the defendant's knowledge of the right being pre
tended ; and that no one claiming, & c ., had been in pos
session of the lands, or of the reversion or remainder
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thereof, for a year next before, &c.; and as to the value of
the premises 80 by the defendunt obtained and got, and the
liability of the defendant to the penalty.
In a third count the plaintiff charged that the defendant,

by means of a certain deed in writing, made by the said
A. C. , J. C. , &c., did obtain and get the right of the said
A. C. , J. C., &c. , to certain closes, pieces or parcels of land
and premises, situate in Huntingdon, being & c.; the said
right being a pretended right ; and neither of them , the
said A. C., J. C. , & c. nor any person through whom they
claim , having been in possession of the same, nor of the
reversion nor remainder thereof, for a year next before ,& c .;
and contained the same averments as the other counts.
The defendant pleaded nil debet, and the jury found for
defendant.
It was proved that one Alexander Chisholm, being seized
of the lands mentioned in the declaration , made his will
on the 15th October, 1808, by which he directed— “ that his
debts should be paid as soon as practicable after his decease ,
and gave and bequeathed to his executrix and executors all
his real and personal property in trust to sell, alien, and
convey, such parcels or tracts of land as might be necessary
for carrying his direction into effect.”
The residue of his real and personal property. " he gave

to his wife, Anne Chisholm, during her life ; and after her
decease to such of his children as might be then living - to
be divided share and share alike.”

And he appointed his

wife executrix, and his brother John Chisholm , and Donald
McDonnell , Esq . , executors of his will. It was admitted
that the two last executors named died before 1816.
On the 6th July, 1830, Anne Marsh, the widow of the
testator, and who had since his death married one Marsh ;
and Charles Werden , for Angus A. Chisholm , Charles
Chisholm and James Chisholm , in consideration of sol. con
veyed to Gilbert Reid in fee, lot 1 , in 2nd concession ,
Huntingdon ; and on 28th July, 1832, Reid conveyed the
same land by bargain and sale to Philip Luke for 1501.
On 12th March, 1830, Anne Marsh and Charles Chisholm
conveyed to the plaintiff Ross by bargain and sále, lot 7 ,
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in 1st concession , Huntingdon .

Ross entered on his lot, and
had ever since been in possession .
Charles Chisholm , one of the sons of the testator, died
about the end of 1845 .

On 3rd March 1846, this defendant took a deed of bargain
and sale in fee of both lots from Angus A. Chisholm , James
Chisholm , Duncan McDonnell , and Mary, his wife, formerly
Mary Chisholm , being the the three surviving children of
Alexander Chisholm , the testator.
There was proof that Luke was in possession of the one
lot and Ross of the other, at the time the defendant took this
deed, and that the defendant knew it. The lands were sworn
to be then worth from 18001. to 20001.
The defendant's counsel

moved for a non-suit on the

ground that the declaration was not supported ; for that it
was not shewn that Mary McDonnell had conveyed to any
person before
the deed to the defendant, in which she joined .
be
The learned judge ruled , that even if the defendant were
aware of the parties being in possession under deeds from
Mrs. Marsh , who had a life estate, and from the sons of the
testator, yet, if Mary McDonnell had an equal interest in the
land with her brothers (which she had not before conveyed )
the defendant had a right to purchase that undivided inter
est in the whole premises, and cannot be charged with buy
ing a pretended right.
The plaintiff declining to accept a non - suit, a verdict was
directed for the defendant..
Vankoughnet, Q. C., shewed cause against a rule nisi
for a new trial on the law and evidence, and for misdirec
tion .

He referred to the will , and contended that the sale

to Ross was clearly not made by Anne Marsh as trustee. The
purposes of the trust were satisfied, and she then held under
the devise to her for life..
Now, though some of the
children appear to have sold by the same deed to Ross, yet
one of them , the daughter (who joined in the conveyance
to defendant), did not, therefore the declaration is not
supported : and the defendant had a right to buy her rever
sionary interest. Mr. Chisholm did not take an estate in
fee, but only that quantity of interest which the purposes of
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the trust might require . — Jarman on Wills, vol. 2, ch. 34 ,
Estates of Trustees, p. p. 206, 213 ; Doe Cadogan v . Ewart,
( a ); Hawker v, Hawker, (b) ; Doe Shelley v. Edlin, (c); Doe
White v. Simpson et al. , ( d) .

;

Eccles, contra, referred to Sug. V. & P. vol . 2, 10 ed. ,
p. 30 ; 2 Story Eq., sec.1127 ; Jenkins v. Hilvy, (a ) ; Balfour
v. Welland, (b) ; Jefferson v. Morton et al . (c ) ; Houston et
al. v. Hughes et al . ( d ). If the testator's widow had a right,
as trustee, to convey a fee simple, and did so, the remain
der limited to the children was destroyed . Then defendant,
knowing these circumstances, takes a deed from the three
surviving children (two of whom had already conveyed) of
their reversionary interest. He is therefore liable in this
action under the statute.
ROBINSON, C. J., delivered the judgment of the court.
Without entering into the question whether Anne Marsh
took necessarily an estate in fee under the will, or only an
estate in fee in case it should become necessary to sell for
paying debts , or whether she was limited to an estate for
life, I am clear that the verdict for the defendant was pro
per ; for. Anne Marsh , at any rate, could make a deed which
would conclude her and bind her interest during her life,
whether there were debts to be paid or not ; and the pos
session of her vendees while she lived was, in any view, not
inconsistent with the title of the testator's children, who
could have no estate in possession till after her death. There
was nothing to disable them from selling their reversion .
They could not be disseized, and were not disseized by the
vendees of Anne Marsh entering, and were therefore not dis
abled from conveying their reversion.
The intention of the statute 32 Hy. VIII ., ch. 9 , and the
ground of the principle of the common law , which is said
to be fully in accordance with it, was, that a person claim
ing a right which he knew to be disputed should not sell
a mere law suit, but should first reduce his right to posses

(a ).7 Ad . & Ell., 636 .
(6) 3 B. & Al. , 537 .
(c) 4 Ad . & Ell ., 582,
(d) 5 East, 162.

(a)
(6)
(c)
(d)

-

6 Ves. jr ., 646, note (a).
16 Vesey, jr., 151.
2 Saun ., 11 (6).
6 B. & C. , 421.
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These reversioners could not do that

for they had no present right to the possession .
The deeds made by Anne Marsh, in 1830, more than
twenty years after the testator's death , in 1808, could never
be inferred to be for payment of debts ; and from the cir
cumstances of the children of the testator, or some of them
at least, being made parties to those deeds, no one would
suppose otherwise than that the parties were affecting to sell
their beneficial interest under the will. But then, in one
of the deeds of 1830 none of the children were in fact
executing parties, and in the other only one of them was.
There was nothing therefore to prevent the children , except
as applies to one of them , Charles Chisholm , who did
execute one of the deeds in 1830, from conveying their
Charles Chisholm
reversion to any one who would buy it.
died in 1845, and this defendant took no conveyance from
him , but only from the three others, who had made no
other deed, so far as we see in the evidence : Mary Chisholm
certainly had not.

The stat. 32 Hy. VIII. , ch. 9. forbids any one to buy any
pretended right or title (which may include reversionary
interests when they are known to be in dispute ), except
the person who shall sell has been in possession of the
same, or of the
or profits for
offends against
I have found

reversion or remainder, or taken the rents
a year ; and the buyer, if he knowingly
this act, is to forfeit the value of the lands.
it difficult, in considering this statute, to

satisfy myself as to what is meant by being in possession
for a year of the reversion or remainder ; of course the
words which follow— “ or taken the rents or profits
thereof” —cannot apply to the case of persons holding
estates in reversion or remainder ; and the estate in
remainder of the children in this case had been theirs for
more than a year, and as much in possession as such an
estate can be. But then it is said that they had no such
estate, because all went to the widow to pay debts. That
does not appear, and it is evident this plaintiff and the
other vendee did not think so when they took their deeds.
But surely whether a person is, or is not, to be subject to
19
9 U.C.Q.B.
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the penalties of this statute, can never depend on the deter
mination of a nice question upon the construction of a will.
In the case of Doe dem . Major v. Reynolds (a) , we had
to consider the question of the application of the statute
under circumstances somewhat like the present.
In our opinion this rule should be discharged.
Per Cur. - Rule discharged.

CLARKE V. PROUDFOOT ET AL.
Attachment - liability of contractors with an absconding debtor to his assignees of
the contract before his departure.
The plaintiff contracted with the defendants tobuild for them a mill dam on
certain terms -H . & P. were his sureties. - While carrying on the work
he assigned to them the contract and all his interest in it ; he afterwards
absconded , and an attachment was issued against him. The assignees
carried out the contract, and then sued in the plaintiff's name for the
money due. After action brought this attachment was withdrawn, and the
defendants released by the attaching creditors from any right of action
they could have against them , if they should pay over the money that
might be recovered in this action. Within six months another attachment.
was placed in the sheriff's hands, of which the defendants were duly
notified .
Held (the above facts being stated for the opinionof the court), that the assignees
were entitled to recover as well for the work done by the plaintiff before his
departure, as for that executed by them since; and that thedefendants paying
would not be liable to the creditors of the plaintiff.
Assumpsit for money due on a special contract set out
in the declaration, whereby it was agreed that the plaintiff
should build a waste -weir and mill- dam for the defendants
on certain terms and conditions specified.
Plea-non assumpsit, “ by statute .”
The following case was stated for the opinion of the
court :
CASE.
" The action is brought to recover from the defendants
under the special contract set out in the declaration .
Clarke, the plaintiff, is an absconding debtor.
In the
month of November, 1850, he left the province, and on the
9th December following, an attachment against him as an
absconding debtor was placed in the hands of the sheriff of
the County of York , and public notice was duly given by
the sheriff under the statute. There was no other attach
ment against him in the sheriff's office when the action was
(a) 2 U. C. R. 317.
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begun , nor had there been any. Subsequently, and before
this action was brought, notice of the said attachment was
given to one John Maulson, as the agent of the defendants,
by delivering to him a number of the Gazette containing it,
and pointing out said notice there to him ; the said Maulson
then , and long previously and since , being the general agent
of the defendants, and manager of the estate of Thorne &
Parsons, of which the defendants are trustees and as such
trustees engaged in the contract for the work now in dis
pute. No notice was given to any of the defendants per
sonally by the sheriff.
“ Before the plaintiff left the province, and while he was
carrying on the works of the defendants under the contract
set forth , he assigned the said contract to James Hall and
Samuel Platt, and all benefit under it, as appears by the
assignment, hereunto annexed .

The statute relied upon by

the defendants is the 2nd William IV., chap. 5 , the first
absconding debtor's act. Since the action was begun the
attachment before spoken of, and which was the only one
against the plaintiff in the sheriff's office up to the time of
plea pleaded , has been withdrawn, and a release dated 9th
June, 1851 , under seal, executed by the defendants by the
attaching creditors who issued that attachment, releasing
them from any right of action they could possibly have
against the defendants under the statute, if they should pay
over the moneys that might be recovered in this action .
Since plea is pleaded, and within six months from the first
attachment and before the same was released, another attach
ment against Clarke as an absconding debtor has been placed
in the hands of the same sheriff, and public notice thereof
has also been given to the defendants by the sheriff.
“The defendants contend that under the said statute they
are protected , and cannot be made liable in this action,
inasmuch as Clarke the defendant is an absconding debtor,
and they had received notice of an attachment against him
from the sheriff before this action was brought, and there
fore to pay over moneys now to him or any agent or assignee
of his would be fraudulent, and would make them liable to
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the attaching creditors or any attaching creditors within six
months from first attachment.
“ The plaintiff on the other hand contends that the attach
ing creditor having withdrawn his attachment, and aban
doned proceedings upon it, he never can obtain judgment or
execution against the absconding debtor upon it, and there
fore never can be in a position to sue these defendants if
they should pay over in this action.
his release under seal.

Besides that, they hold

“ The defendants maintain that they would be equally
liable to the other attaching creditor, having received notice
of his attachment. The plaintiff alleges that they are not
liable under the statute to any attaching creditor but him
of whose attachment they had legal notice before the action
was brought.
“ The question is , whether on all or any of the facts stated
this action is defeated under the above mentioned statute,
the action being brought by the assignees under the said
assignment.”
Vankoughnet, Q. C. , for the plaintiff, cited Slattery v.
Turney et al., 7 U. C. R. , 578 ; Leslie et al., assignees, &c.,
v. Guthrie, 1 Bing. N.C. 697, 1 Saund . 210.

Hagarty, Q. C., for the defendants.
ROBINSON, C. J. , delivered the judgment of the court.
We think the defence set up cannot, under the facts shewn,
be received as an answer to the action.
It appears that before Clarke absconded he made over
his contract to Hall & Platt, his sureties, and who, it is
admitted , took that method of saving themselves from lia
bility by taking up that contract when he had failed , and
was about to abandon it and leave the country.

The instru

ment by which Clarke made over the contract to them is
submitted to as part of the case. It expressly assigns and
transfers to Hall & Platt not merely the job which he had
only in part performed, but also all moneys due or to become
due thereon .
The defendants, though mentioned as parties with
Clarke aud Hall & Platt to this instrument, are not in fact
executing parties, but we take it to be admitted that they

CLARKE V. PROUDFOOT ET AL.

293

accepted Hall & Platt and allowed them to carry on the
work instead of Clarke.
We cannot judicially know how much of the money
sued for in Clarke's name on account of the contract of the
defendants' being with him , and not being in form of law
assignable, has been earned by the labour of Hall & Platt,
and how much by Clarke. We have no means of making
a decision, nor do we think the law would attempt it in
such a case ; for whatever was due on the contract had
been made over to Hall & Platt when he was not an
absconding debtor, and when we cannot say he was not
legally competent to transfer the debt to them bona fide and
for a good consideration ; and if any fraud were surmised ,
that would be a question which we could not enter into,
but which must go before a jury. But it is by no means
difficult to believe that Clarke may have found he was
likely to make little or nothing by the job on the terms on
which he took it, and may bave been quite willing to
escape from further loss himself and to save his sureties
from liability by giving up the whole into their hands,
allowing them to receive any balance on the work already
done whieh he could otherwise have claimed, as the con
dition of their going through with the work for the sum
which he had agreed to take. They may have been
willing to take it on those terms, and only perhaps on
those terms; and if so, and all was transacted in good
faith, the creditors of Clark could have no right afterwards
to expect their debts to be paid either with the money
(which for all we know, may have been either much or little)
which Clarke had for a good and honest consideration al
lowed them to receive , or the money which, after his de
parture, was earned by their labour.
We think we must look on this as the action of Hall &
Platt , rather than Clarke .
The defendants, by paying Hall & Platt, will be dis
charged as to Clarke, though he is nominally the plaintiff;
and discharged also as to Clarke's creditors, or rather free
from any claim of theirs : for his leaving the province was
a fact subsequent to the arrangement which gives Hall &
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Platt a right to anything Clarke may have earned so far as
he had gone with the contract.
The defendants were not in reality indebted to Clarke
when he absconded , though in point of form they were ;
and we could not say, upon the facts before us, that a
creditor of his suing these defendants under the 12th clause
of the Absconding Debtors' Act, could recover any particu
lar amount as a debt due to him ; still less, that all the
money was due to Clarke which the defendants earned ,
in carrying out his contract, and which, whether or not
they seem to be suing for in his name.

DELANY V. MOORE.
A constable of any town within the county in which a warrant of attachment
is isued under 12 Vic. ch. 69, sec. i, has authority to execute such
warrant.
Appeal from the county court of the county of Prince
Edward .
The defendant in this case, being sued in trespass in the
county court of the county of Prince Edward for taking the
plaintiff's goods, justified in a special plea, under a process
of attachment from the division court of the second division
of the county of Prince Edward, issued under our statute
12 Vic . ch . 69, sec. 1 , at his instance, and in his suit,
against the now plaintiff . He averred that this plaintiff
after the judgment had been obtained against him , was
attempting to remove his goods to another county, and that
he, this defendant, sued out a warrant of attachment under
the statute , directed to “ one Michael McMahon , a constable
of the said county of Prince Edward ; the said McMahon
being styled in the said warrant a constable of the town
of Picton " _"the said town being within the county of
Prince Edward.”
And the defendant averred that McMahon, at the time of
the delivery of the writ to him, was a constable of the county
of Prince Edward .
The plaintiff replied to this special plea, that the said
McMahon was not at the same time when, &c. , a consta
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ble of the county
form,” &c .

of

Prince Edward, in manner

and

The defendant on the trial proved, by the clerk of the
corporation of the town of Picton, that McMahon was, on
the 17th July, 1850 , appointed a constable for the town of
Picton by the corporation, and was sworn in on the same
day. It was in the same month, and after such appoint
ment that he executed the warrant of attachment.
The plaintiff's counsel objected that McMahon was not
a constable of the county of Prince Edward and so was
not competent to execute the attachment authorized by 12
Vic. ch . 69 , sec. 1 ; because that act provides that the
warrant shall be directed to " the bailiff of the division
court within which the same was issued, or to any constable
of the

district ,” and McMahon was not a bailiff of the

division court, and was not a constable of the district ( as
it then was) of Prince Edward but a constable of the town
of Picton, in the district of Prince Edward.
The learned judge of the district court overruled the
objection ; and , the verdict being for the defendant, he after
wards refused to grant a rule nisi for a new trial on the
same objection. The plaintiff appealed against his
ment refusing the rule .
Read , for the appeal , referred to 33
section 10. Patterson, contra.

judg

Geo III., ch . 2,

ROBINSON, C. J. , delivered the judgment of the court.
We are of opinion that the learned Judge decided pro

perly, and, that this appeal must be dismissed with costs.
It is true that by the 12 Vic. ch. 69 , sec. 1 , under which
this attachment issued, it must be directed to a bailiff of the
division court or to any constable of the district.

We must

suppose that the Legislature while passing that act, were
aware of the legal nature and tenure of the office of a con
stable in Upper Canada, and of the manner of the appoint
ment ; and their enactment must be so construed and
applied, if possible, as to be consistent with these, in order
that the provision may be carried into effect, and not to be
inoperative.

The 12 Vic. ch. 81 , secs. 67 , 71 , 74, gives the power of
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appointing constables for towns to the town councils, though
not in such clear and precise terms as might have been
used for that purpose ; and such constables, when

appointed, are the proper constables for executing process
within such towns.
Counties have now come in the place of districts under
the 12 Vic. ch . 78, but there are no such officers as consta
bles for counties under that or any other statute ; nor were
there before that act any constables of districts, for the
statute 33 Geo. III., ch. 2, sec. 10, upon which the appoint
ment of constables still rests, except so far as provision is
made for the office by the municipal act which I have
referred to , enacts that the parties " shall appoint a suf
ficient number of persons in their discretion to serve the
office of constable in each and every parish , township,
reputed township, or place.”
No authority existed under that statute or now exists, for
appointing constables for a district or county generally ;
and this being so, when the legislature by their act 12 Vic.
ch . 69 provided that it shall be lawful for the justice to
issue his warrant of attachment directed “ to any constable
of the district,” we must understand them only to mean to
any constable of, or within the district, and not to any con
stable appointed to act for the whole district, for there is no
such officer.
McMahon in this case, was a constable of the town of
Picton , within the district or county of Prince Edward, and
it was within the town of Picton that the goods were to be
attached, and were attached .
We are of opinion that within the words of the plea, and
the intention of the statute, he was a constable — not for the
county of Prince Edward, (for that is not the question ), but
a constable — that is, one of the constables - of (or within )
the county for which the justice making the warrant was
competent to act.
Appeal dismissed with costs.
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THE FARMERS' AND MECHANICS' BUILDING SOCIETY V.
WHITTEMORE.

Debt on bond — the condition, set out on oyer, was for the due performance by
one A. B. T. of the office of secretary and treasurer of a certain society
according to the rules of the said society . In answer to a plea of perfor
mance the plaintiff replied , assigning for breaches - 1st, That it was a rule
of the said society thatthe treasurershould have authority to receive all such
moneys for them , and that he should also deposit daily with the bank all such
moneys as he should receive ; " yet that he had received for the society a
large sum of money , and had not paid it over , but had converted it to his own
use. 2ndly. That the said A. B. T. fraudulently represented a certain per
son to be a shareholder, and so induced the society to grant him a loan,where
by the money was lost.
Heid, on special demurrer, that both breaches were well assigned.
Debt on a bond given by the defendant as one of several
joint and several obligors,

conditioned that one A.

B.

Townley should “ justly, faithfully, truly, and properly ,"
execute the office of secretary and treasurer to the Farmers'
and Mechanics' Building Society, according to the rules of
the said society.
The defendant, after setting out the bond on oyer, pleaded
performance.
The plaintiffs replied, assigning for breaches
1st — That at the time of the making of the said writing
obligatory and the condition whereof it was, and ever since
hath continued, and now is, one of the rules of the Society ,
that the treasurer should have authority to receive all
moneys for them, and give receipts ; and “ that he should
also deposit daily with the bank all such moneys as he should
receive ;" yet that he had received a large sum of money
for the said society, and had not accounted for or paid the
same, but had converted and disposed thereof to his own use,
contrary to the condition of the bond .
2nd — That Townley falsely and fraudulently represented
one J. T. to be a shareholder and member of the society, and
thus induced the said society to grant him a loan , whereby
the money so advanced was lost.
Other breaches were assigned , in effect the same as the
last, a different person being named in each, for whom Town
ley had so procured a loan .

Demurrer to the replication, assigning for causes :
As to the first breach : that it shews no violation of the
rule-- that it avers as a breach of the rule, that he did not
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pay over the moneys received, thereby argumentatively set
ting up that it was his duty so to do ; and that such duty
should have been directly alleged, to enable the defendant to
put it in issue.
And as to the second and other breaches-that it may or
may not have been the duty of the treasurer to make any
representations as to persons as to whom money was to be
loaned ; or that the rules of the society may have been that
loans were to be granted on the representations of other
officers of the society , and not of the treasurer, in which
case, if the breach be true as alleged , the defendant would
not be liable , and that an immaterial issue is offered .
Crooks, for the demurrer, cited i Ch . Plg. sec . 611 , 612 ;
Plomer et al. v. Ross , 2 Taunt. 386 ; Serra et al. v. Wright,
6 Taunt. 45 ; Gainsford v . Griffith, 1 Saund . 58 ; 2 Saund .
181 , n . 10 ; Dartnell v. Howard et al . , 4 B. & C. 345 ; Webb
v. James et al., 8 M. & W. 643 .
J. Duggan, contra .
ROBINSON, C. J. , delivered the judgment of the court.
We consider the plaintiff's replication to the second plea
good, so far as regards the first breach assigned in it ; for
the rule mentioned there is only referred to as shewing that
the money was to go, and did go into Townley's hands to
be deposited in the bank ; and that after it was thus in his
charge, instead of accounting for it and paying it over, ac
cording to the rule, and his duty, he spent it.
As to all the other breaches, they appear to us to be quite

well assigned and to be clearly breaches of the condition ; for
they each state that Townley, being secretary and treasurer,
falsely and fraudulently represented a certain person to be
a shareholder in the company, when in fact he was not, as
Townley well knew ; and the plaintiffs aver, that in conse
quence of this representation the plaintiffs lent to such per
son a sum of money , which otherwise they would not have
lent him ; whereby such money, lent in reliance on Town
ley's statement, has become lost to the plaintiffs. Such false
representation, knowingly made, would be a plain breach of
the condition of the bond — that Townley, as secretary and
treasurer, should at all times justly, faithfully, truly and pro
perly execute his office.
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It is not explained in the replication how the deception
necessarily led to the loss of the money in any of the cases ;
but the statute shews that the system is based on loans being
made to shareholders, though it would seem not illegal
under the act to lend to others, when there were no rules to
the contrary. But be this as it may, such a deception would
be a breach of the condition which binds to faithful conduct,
and the condition would be broken by it. The amount of
damages, and how they accrued , would be matter of evi
dence at the trial.

Judgment for the plaintiffs on demurrer.
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Present — THE Hon . John BEVERLEY ROBINSON, C. J.
THE HON. WILLIAM DRAPER, J.
<
THE HON. ROBERT EASTON BURNS, J.

CLEMENT V. DONALDSON .
What constitutes a sealed instrument.
66
To an action of covenant on a deed the defendant pleaded non est factum ."
It appeared that he had signed the deed, and afterwards merely marked
the paper with the end of a poker, opposite to his name, not even acknow
ledging the mark as his seal .
The court held this not sufficient to constitute a sealed instrument, and ordered
a nonsuit to be entered .
The defendant was sued in covenant ' on an instrument
by which he bound himself to the plaintiff to relieve certain
property, which the plaintiff had lately purchased from a
third party , from an incumbrance which the defendant had
placed upon it when the title was in him . The plaintiff
had given him value for his undertaking, but the defendant,
nevertheless, failed in performing it ; and the land was in
consequence taken possession of by a building society, to
which the defendant had mortgaged it.
The defendant , among other defences, pleaded “ non est
factum.”
signature

The alleged deed, when
of the defendant, which

produced, had the
was not disputed,

and was proved by the subscribing witness ; but it had
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no seal, either of wax or a wafer, or anything placed on or
attached to the paper to serve as a seal . It had a black
mark opposite the name, looking much as if there had been
a blot of ink there, which it had been attempted to scrape
off with a knife.
The subscribing witness swore that he saw the defendant
sign the paper, and heard him acknowledge it ; that after
he had signed it, the attorney who prepared it said there
must be a seal to it, and took up a poker, and with the end
of it marked the instrument as it appeared at the trial, say
ing that would do for a seal.

The defendant was present, and made no objection ;
neither did he , after the mark was made, acknowledge it
as his seal.
It was objected that this could not be treated as a sealed
instrument.
The learned judge reserved leave to move for a nonsuit ,
and in the meantime allowed a verdict to be taken for the
plaintiff for 1251.
Galt for the defendant, obtained a rule nisi for a nonsuit
on the leave reserved, or for misdirection, and on the law
and evidence ; against which
Hagarty, Q. C. , shewed cause , and cited the Queen v .
the Inhabitants of St. Paul, Covent Garden, 7 Q. B. R. 232 .
The only question was upon the due execution of the
deed.
ROBINSON, C. J. , delivered the judgment of the court.
So long as the law recognizes so many and such impor
tant distinctions between writings sealed and those not
sealed , we cannot agree to anything so absurd as ' to
admit that what was done in this case was equivalent to
sealing

The passage from Sugden on Powers, read by the court
in the case of the Queen v. the Inhabitants of St. Paul,
Covent Garden, is not easily to be reconciled with what is
stated in all books of authority on the subject ; and I am
not willing to go so far as to hold, that if a person signs his
name to a piece of paper, and then merely touches it with
a stick (or with the end of his pen knife) and says that he
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seals it, that it shall be

taken to be
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sealed , though the

paper bears no mark whatever of an impression either
upon wax or on a wafer, or on any substance of any
kind, and though nothing has been stamped or in any
way impressed upon the paper.

At least, I would desire

better warrant for so holding than Mr. Sugden's dietum that
he was told Lord Eldon so decided when in the Common
Pleas.
The court of Common Pleas, in Adams et ux. v. Kerr, 1
B. & P. 360, did not seem to think that the want of a seal
could be supplied by a much more respectable substitute.
The case relied on of the Queen v . the Inhabitants of St.
Paul, Covent Garden, shews no more than that the court
accepted as a seal an impression made on or sunk in the
paper by a stamp, marked with an appropiate device, and
evidently intended to constitute the seal to a class of public
documents, executed for a public purpose.
In Sprange v . Barnard et. al . , 2 Brown , C. C. 585 , Lord
Kenyon had decided that i stamp might be treated as a
seal . But nothing that I have yet seen would warrant us
in holding that the attorney who ought to have taken the
trouble to make the instrument what it professed to be,
could convert a simple contract into the speciality of another
party, by taking up a poker and making a black mark upon
it in the place where the seal ought to be. I should have
less difficulty in concurring in the expediency of abolishing
by law the distinction between sealed and unsealed instru
ments than to hold, while the law continues as it is, that
a writing can derive the solemnity which the courts are
bound to attach to a sealed instrument by the ridiculous
attempt which was made to constitute this a deed .
This is a very different case from some that have arisen,
where, on instruments executed a long time ago but which
profess to have been sealed, the seal has worn off by time,
or been destroyed by accident or design : shewing, perhaps,
still some appearance of a seal having been affixed .
Here we are told precisely what was done , and we know
that we see the instrument in the state that it was at the
time.

Here is no room for presumptions, which should be
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always liberally entertained in support of justice ; and we
cannot, on the evidence, hold this to be a sealed instru
ment without holding that land may be conveyed ,

or a

power executed for the most important and special purpose ,
or a debt made a speciality debt, and so entitled to prefer
ence , and to be taken out of the Statute of Limitations, by
merely touching the paper with a dirty stick, of which no
distinct trace might remain an hour after.
Per Cur . – Rule absolute.

THE BOARD OF SCHOOL TRUSTEES OF THE TOWN OF BROCK
VILLE V. THE Town COUNCIL OF BROCKVILLE.
The school trustees of towns, under 13 & 14 Vic. ch. 48. sec. 24. have unlim .
ited discretion as to the number of schools to be kept up , and are not
subjected to the restrictions in this respect imposed upon the school
trustees for townships.
Where an estimate of the sum required for school purposes for a certain year
was sent to the town council by the school trustees, and the council
recognized such estimate by paying a portion of the amount, and submitted to
the courttheir reasons for refusing to pay the balance.
Held, that they are precluded from objecting that the estimate was not laid
before them as by law required .
Hagarty, Q. C., moved to quash the return to the man
damus issued in this case , the same being insufficient in
law , and shewing no cause or answer to the writ, being
also uncertain and inconsistent ; and that a peremptory
writ should go, commanding the defendants to levy the
money called for by the requisition of the school trustees of
the 3rd February, 1851 .
The writ was ordered on an affidavit of the secretary of

the Board of School Trustees of Brockville, setting forth that
on the 3rd February, 1851 , an estimate of the amount required
for school purposes for the year 1851 , was prepared and
adopted by the trustees, and notice thereof sent to the clerk
of the town council ; that the annual value of taxable real
and personal property in Brockville, as appears by the
assessment rolls for 1851 , and as certified by the clerk of
the town council, is 16,5521. 28. 11d . and that, by a
resolution of the town council, passed on the 5th May,
1851 , the amount to be levied for school purposes for 1851 ,
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is 4d. in the pound on such taxable property, which would
amount to less than 2761., whereas the amount required by
the estimate of the school trustees is 1,2051.
And to this affidavit sworn copies of proceedings of the
town council were annexed , whereby it appeared that on
the 3rd February, 1851 , the board deliberated upon the
requisition of the school trustees calling for 1,2051., and
resolved that 2801. should be granted—viz. for school .
masters' salaries 2001.; rent of school, 401.; superintendent's
salary 151. ; apparatus, stationery, books, & c., 251.; and that
the residue be taken into consideration at a future period ;
that on the 18th March , 1851 , the council resolved that a
by - law should be framed appropriating 9201. for purchas
ing land and building a school house, in accordance with a
statement furnished by the secretary of the school trustees ;
that on the 7th of April 1851 it was resolved by the council
that the last above resolution be expunged ; and at that
meeting it was resolved that under the statute 13 & 14
Vic. ch. 48, it is the duty of school trustees, before altering
the boundaries of any school section , or uniting two or
more into one, to call a public meeting of the freeholders or
householders of each of such sections, by notices to be
posted in three public places specifying the object of the
meeting, and that no step shall be taken towards the alter
ing the boundaries of any school section , nor any applica
tion entertained for that purpose till all the parties inter
ested have been duly notified of such intended application ;
and till an application be made by a majority of the free
holders or householders in each section, sanctioned by a
public meeting to be so called.
The requisition for 1,205l. made by the school trustees
specified the following items as composing the sum , viz :
£ 170
Site of school house ....
750
Building school house......
5
Plans and specifications,
School masters' salaries .....
200
40
Rent of school house for 1851
mis
Apparatus, stationery, books, & c.
25
15
Superintendent's salary .....

£ 1,205

30+

QUEEN'S BENCH , MICHAELMAS TERM, 15 VIC .

On these facts being shewn the court directed that a
mandamus nisi should issue ; to which writ a return was
made to the effect that the school trustees did not lay before
the council, as by law required , a requisition or estimate for
1,2051. for school purposes for 1851 , though nevertheless
the trustees having in fact, though not according to law ,
required the 1,2051. from the council for school purposes
for that year, the council did, before the receipt of this
writ, provide and levy 2801. parcel of the 1,2051. (specifying
the items which that sum was designed to meet); and that
as to 9251. , the residue, they admitted that they had refused ,
and did still refuse to provide the same ; because they
alleged that that sum was by the trustees required in their
estimate for the purchase of a site and the erection thereon
of a school house for the town of Brockville, in lieu and
instead of the said four school houses which were then, and
before, and at the time of the requisition , being used as
school houses in the four school sections into which, at
at the time of the requisition, Brockville was duly divided
for 1851 ; that the trustees had themselves adopted and
approved of such division, and had established a school
in each section for 1851 ; and that in the same requisition
in which they required the 925l. they required also 2801.
for allowances of salaries, &c. , for the said four schools ;
that the trustees, before making their requisition , resolved ,
and that they intend to do away with the four school
sections and school houses, and the schools therein, and to
have instead but one school section, site, and school house
for the town ; and that to purchase the site for, and obtain
such school the 9251. was required,and for no other purpose :
that such substitution of one school for the four, and the
requisition for 9251. for that object, has always been and
is contrary to the wishes and opinions of a majority of the
freeholders and householders of the town ; and were not or
was not approved of, ordered, voted, or desired, at or by
any meeting of freeholders or householders of the town of
Brockville, or of any of the said school sections, convened
according to law by the said Board of School Trustees for
that purpose

BROCKVILLE SCHOOL TRUSTEES V. TOWN COUNCIL.
Vankoughnet, Q.

C. ,

shewed

cause.
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The authorities

cited were, Regina v. Kendall, 12 B. R. 366 ; Wright v.
Fawcett, 4 Burr, 2041 ; Regina v. Tithe Commissioners
of England and Wales, 14 Jur. 290.
ROBINSON, C. J., delivered the judgment of the court.
We think the town council have been wrong in supposing

that the fourth division of the 24th clause 13 & 14 Vic. cb .
68, is restrained or affected by the 18th clause (fourth
division) , for that the latter provision extends only to school
trustees for townships. The discretion of school trustees
for towns as to the number of schools to be kept up is
unlimited under the 24th clause, whether it was so intended
or not.
We infer, however, from the act that it was
intended , and there are obvious reasons for making the
difference which the language of the act does make. The
two descriptions of trustees are carefully kept distinct by
the act.
Then the defendants now shew by their return that they
have deliberately resolved not to carry out the estimates of
the trustees in full, and it is therefore immaterial whether
the estimate was first laid before them in due form or not ;
and have refused to proceed upon the other part, and have
submitted to us their reasons for such refusal. These
reasons, we are of opinion , are insufficient, and the return
therefore will be quashed , and a peremptory mandamus
must go to levy the 9251.
There is no inconsistency in the trustees having asked

;

for the salaries for the year for the four schools which they
intend shall give place to one large school ; because they
must be supposed to have meant to continue these schools
till they should have the one large school ready which they
intend to substitute for them, otherwise the business of
instruction would be interrupted.
Peremptory mandamus awarded .

20

9 U .( .Q.B .
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THE QUEEN V. LAFFERTY.
An indictment cannot be removed by certiorari from the Court of General
Quarter Sessions to the Queen's Bench after the verdict, even by consent of
the parties.
The defendant was tried at Hamilton, before the Court
of General Quarter Sessions, upon an indictment for cutting
ditches across a public highway.
Several objections were taken at the trial, all of which
were over-ruled by the judge presiding. It was argued by
the prosecutor's counsel that if the case could not be
removed to the Queen's Bench, so that the defendant could
obtain a new trial in case of any misdirection, a new trial
might be moved for and granted in the Quarter Sessions if
it should be there considered that the ruling of the court
had been erroneous . On this understanding the jury were
directed to find for the crown .
The court at the trial intimated a wish that the case
should be removed by certiorari to the Queen's Bench, on
account of the legal questions raised ; and judgment was
not given, in order that a certiorari might be moved for.
In Hilary

term

a

certiorari was prayed, which was

granted in the following term, and upon the return .
D. B. Read, for the defendant, obtained a rule to shew
cause why the verdict should not be set aside and a new
trial had, or why the juugment should not be arrested .

Freeman , shewed cause.
Read, contra , cited Rex v. the Inhabitants of the County
of Oxford , 13 East, 411 ; Rex v. the Inhabitants of Penne
goes and Town of Mackynlleth , 1 B. & C. 142.
ROBINSON, C. J. , delivered the judgment of the court.
We are of opinion that, whatever may be the inclination
of the parties concerned on both sides in the litigation
about this road, we cannot properly grant what is applied
for to any extent, and have no other course to follow than
to remit the record to the Court of Quarter Sessions, to be
further proceeded upon there as the law may require.

The

judgment of the court in the case of the King v. the Inhabi
tants of the County of Oxford, 13 E. R. 411. seems to be
still unquestioned ; and, though it may appear at first sight
inconsistent with what we find stated in Chitty's Criminal
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Law and other books on the same subject - namely, that
indictments for misdemeanour are frequently removed by
certiorari from courts of oyer and terminer, and from the
Quarter Sessions , to the Queen's Bench , for the express
purpose of being able to obtain a new trial, which the
inferior courts cannot grant ; yet what is there meant is a
removal by certiorari before the trial in the court below, in
order that the trial may take place in the Queen's Bench
upon a nisi prius record from that court, where the defend
ant will have the advantage, if the law or facts be not
correctly dealt with, to apply for a new trial, which of
course would be of the same kind and by the same autho
rity as the first.
This record has been removed after
verdict upon a trial in the inferior court, and before
judgment, in order that this court may examine into the
merits of the trial which has taken place in the Quarter
Sessions.

That we cannot do, without departing from all

authority, and adopting, without legislative sanction, a
course which we believe to have been never pursued by
this court, and which we find opposed to the
practice in England .
The record, besides, is not properly before us.

law and
There is

no caption to the indictment, nor any record of the verdict.
All that is done is, that the indictment itself is sent to us,
with the verdict " guilty ” endorsed upon it, without a word
more. It seems clear that if the return were free from any
exception or defect, we could neither award a new trial
nor pass sentence on the conviction ; and we cannot,
because the parties are willing, take an unprecedented
course in a criminal case (a ).
Rule discharged.

THE QUEEN . V. PATTON.
Costs recoverable on an extent.
Poundage is recoverable from the defendant upon a writ of extent.
Other expenses attending the execution of the writ may also be recovered, on
application to the court or a judge in chambers.
Hagarty, Q.

C., on the part of the defendant, obtained a
rule this term to shew cause why the master should not be
(a ) See 1 Chitty's Criminal Law, 378, 381, 394.
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ordered to revise the taxation made in his case, of certain
costs demanded by the sheriff from the defendant.
The question , submitted to the court was , whether upon

an extent executed in this province poundage is recoverable
from the defendant.
The defendant, as clerk of a division court in the district
of Simcoe , on 15th April, 1847 , made a bond to the Queen ,
under 4 & 5 Vic. ch . 3, with sureties, for the due perform
ance of the duties of his office.
And this bond baving been put in suit at the instance
of certain parties, plaintiffs in the division court, whose
moneys he had received and not accounted for, proceedings
were taken by sci. fu ., and after defence a verdict was ren
dered at Nisi Prius for the Crown for 201. 98.
Judgment was entered on 15th November, 1849, and a
writ of extent thereupon issued , and an inquisition was
taken , and returned by the sheriff, setting forth lands and
goods in the possession of the defendant.
The sheriff, it appeared , put a bailiff into possession to
take care of the goods, and incurred expenses in conse
quence of the seizure, and before the debt was paid , which
he desired to have allowed to him.
M. Vankoughnet shewed cause : he referred to 3 Geo. I. ,
ch. 15, secs. 3, 9 , 13 ; Ex parte Villers et al. in Rex
Villers, 11 Price , 575 ; Rex v . Deane, 2 Ansruther, 369.

v.

Hagarty, Q. C., contra referred to 2 Geo. IV. , ch. 1 ; and
cited Corbett v. McKenzie, 6 U. C. R. 605 ; Graham et al.
v. Grill, 2 M. & S. 294.
ROBINSON, C. J., delivered the judgment of the court.
We see no reason why the statute 33 H. VIII. , ch. 39,
sec. 54 , should not be held to be in force here ; and that
provides, that in all suits upon obligations or specialities
made to the king, costs shall be recovered by the king from
the defendant, as in ordinary cases between party and party.
Then, this being a case of that nature, it is clear that the
poundage, which in other cases would be payable to the
sheriff by the Crown out of the money levied, according to
the direction in 3 Geo. I. , ch . 15, sec. 3, may be included
in the costs to be levied on the defendant under the extent.
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West on extents, ch . 23, states the law and practice to
be such. We find nothing that would extend to the case
of Crown debts in our provincial statutes or our tariff of
fees ; that is, no provision respecting poundage or other
fees or expenses attending execution . There is no founda
tion afforded by them for any direction by us to the master,
or for any allowance to be made of him as of right.
Pound
age, as we have already stated , may, we think , be levied
under the sanction of 33 Hen. VIII. , ch. 39, and the course
which has been taken in England in consequence of the
provisions of that act.
As to any expenses attending execution beyond poundage,
they can only be obtained by an order of this court, or a
judge such as might be made by a baron of the exchequer
in England ; and it seems that such expenses as it may be
thought right to allow of that nature may be authorized to
be levied upon the party in an action such as this is, on a
bond made to the king - in a penalty - where the penalty is
large enough to cover the costs in question. The case of
Rex . v. Deane, 2 Anstruther, 369 , authorizes this, and
appears to point out the course to be taken in this case
namely , that the sheriff shall apply to a judge in chambers
for any allowance that he may believe himself entitled to in

addition to poundage, supported by proper vouchers ; and
that whatever shall be so allowed (if anything) may in
addition to the rate of poundage allowed by 3 Geo. I. , ch .
15 , be levied on the defendant to the extent of the penalty .
Rule absolute for revision .

IN RE COYNE V. THE MUNICIPAL COUNCIL OF DUNWICH .
When a municipal council, on being served with a rule nisi, repeale l the by
law complained of, they were still obliged to pay the costs of the applica
tion.
In this case C. Jones obtained a rule 'nisi last term to
quash a certain by -law passed by the municipal council of
Dunwich providing for and regulating the fees of township
officers.
The rule was served on the town reeve on the 24th
September, 1851 ; and on the 30th September the council
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passed a by -law repealing the by-law excepted to, and on
the same day they served a notice on the applicant that
they had done so.
On the return of the rule in this term .
Cooper, for the council, submitted that under these

circumstances they should not be made to pay the costs of
application .
ROBINSON, C. J. -The statute 14 & 15 Vic . ch . 109 , sec .
35 , provides that whenever any by-law shall be quashed , or
declared illegal or void, the municipality shall pay all costs
and expenses attending the quashing of it.
We have not literally quashed the by -law in this case ,
because , yielding to the application, the council at once , on
notice of the rule, repealed it ; but we have declared it to
be illegal, and think we ought equally in that case to award
to the applicant the costs to which he was put in obtaining
the rule nisi, and serving it.
The statute where it applies leaves no discretion , but
declares that costs shall follow .
Costs of the application to be paid by defendants.

IN RE HILL AND THE MUNICIPAL COUNCIL OF THE TOWNSHIP
OF WALSINGHAM.

The court refused a rule nisi to quash by-laws of a township council, on the
ground that having pissed a by - law tocontract a loan, they had exceeded
their powers in afterwards modifying the said laws; it appearing that such
alterations could not affect the security of creditors,
Or, on the ground that the said laws were passed at a special meeting called
by a member of the council, and not by the town reeve or other authorized
officer.
And semble, with respect to the last objection -- that it is doubtful whether
the court has authority under 12 Vic . ch. 81, sec. 155, to quash a by -law
for an irregularity in the manner of its being passed , though they might
hold it void if relied upon in support of soinething done under it ; and
that if they should entertain a motion to quash any by-law on account of
an irregularity in passing it, it would rather be under the principles of the
common law .
Read moved to quash a by-law passed on the 30th
September, 1851 , by the Township council of Walsingham ,
for amending and repealing a by law passed on the 26th
June, 1851 , entitled “ A by -law to authorize the Town Reeve
of the Township of Walsingham to raise a certain sum of
money by debentures," _ except such parts thereof as relate
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to the rate of assessment, and the special purpose for which
the meeting of the council held on the 30th September,
1851 , was called ; on the ground that in passing such parts
of the by -law as do not relate to the object for which the
meeting was called the council exceeded their powers ; and
because the repeal of the portions of the by -law of the 26th
June, 1851 , relating to the loan upon debentures was con
trary to the 177th and 178th clauses of 12 Vic. ch . 81 .

And that a by-law passed on 3rd July , 1851 , should also
be quashed, having been passed at a special meeting called
by a councillor, and not by the reeve, as the law requires.
ROBINSON, C. J.-We have examined these by -laws and
do not find that there is anything in the provisions of the
by -law of September 30th, 1851 , opposed to the 12 Vic. ch.
81 , or that we can determine to be illegal. The council have
been careful to do nothing that could impair the security of
any person who had purchased debentures issued under the
former by - law ; they sustain those fully ; and we cannot
doubt that they have power to modify the measures which
they had passed, in regard to the issuing and disposing of
debentures to be thereafter issued, and the accounting for
the proceeds .
The motion seems to have been made under an errone
ous impression in the applicant, that when once the council
had determined to contract a loan, in order to aid in advanc
ing a public work , or for any purpose, the whole matter of
the by-law passed for that object must be entirely out of
their control, and not merely such parts of it as are neces
sary for securing those who may have advanced money
under its provisions .
But the 177th and 178th sections of 12 Vic. ch. 81 have
not that effect ; and it would be most imprudent in the leg
islature to have placed the councils under such restrictions,
for then they would have no power to recall or alter any
thing that they might have done irregularly or unwisely but
must let the first measure go into effect with all its imper
fections, and the council would be unable to guard against
the consequences of any fraud or mal- practice which they
might have cause to apprehend.
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The objection against the by-laws of July and September,
that the one was passed by a meeting called specially by a
member of the council , and not by the town reeve, or other
authorized

officer of the corporation , and that the other

embraces objects different from those for which the special
meeting was called at which it was passed, is one which we
do not feel ourselves clearly at liberty to entertain, under
the authority delegated to us by the 155th clause of 12 Vic.
ch . 81 , which seems to contemplate only the giving power
to pronounce upon the legality or illegality of a by -law on
a view of its contents.
Whether we ought not merely to hold a by -law void
when brought before us in support of any act done under
it, by reason of its having been in some measure irregularly
passed ; but also to entertain a motion on such a ground
for setting it aside, is a question of much importance. If
we should feel it incumbent upon us in any case so to inter
fere, it would not be , we apprehend, under the clause of the
statute referred to, but on the general principles of the com
mon law, that it is necessary to the validity of a by - law that
the mode of passing it prescribed by its charter should be
strictly pursued, and that in the absence of any express pro
vision on the subject, it should appear to have been passed
in such a manner as by the common law would be essential
to its validity .

In looking over the papers placed before us in this case
and on examining the statute, we see no sufficient ground for
calling these by-laws in question.
Per Cur . - Rule refused .

BROWN AND MCDONELL V. BROWNE.
Plaintiffs bought from defendant certain coal, shipped to defendant atToronto
from a foreign port, and then lying on board the vessel in the Welland
Canal. A sale note was given stating the quantity and price, and the time
by which it was to be taken out of the vessel.
Held, that defendant was not obliged to pay the import duties.
Held also, that evidence was rightly admitted to shew the u : age of the trade on
sales made under such circumstances.

Assumpsit : to recover the import duties paid on certain
coal, bought by the plaintiffs from defendant.
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The coal was shipped at Cleveland for the defendant at
Toronto, and was intended to be landed there, after passing
through the Welland Canal.

According to the general usage of trade, where bulk is.
not broken , duties would not be paid before the arrival in
Toronto.
Being late in the season the vessel was detained by ice,
and while lying at the junction of the Chippawa River
with the Welland Canal , the plaintiffs agreed with the
defendant's agent for the purchase of the coal on board .
The sale note given by the

defendant's agent

stated

merely the quantity and price, and at the foot the receipt.
of promissory notes for the price was acknowledged ; and a
memorandum added , “the above coal is now lying frozen
in the Welland Canal, and Brown and McDonell are to
have the coal all out of the vessel by the 1st of March .
The plaintiffs, when they desired to take out the coals,
found that it was necessary to pay the import duties before
they could get a permit to land them .
They paid the
duties, and brought this action in consequence, contending
that from the nature of the transaction it was incumbent on
the defendant to pay them .
The question was whether, from the sale, made as it was,
such a contract resulted as was stated in the declaration
-namely, that the coals were to be delivered free from all
further charges than the price agreed upon per ton.
Evidence was admitted to shew that the usage of the
trade in such cases is, that the purchaser pays the duties
when he lands the goods.
The jury found for the defendant, it being the opinion of
the learned judge that the contract as laid was not proved
-viz., that the seller was to pay the duties.
Eccles, for the plaintiffs, obtained a rule nisi for a new
trial on the law and evidence : for the reception of improper
evidence ; and for misdirection.
Hagarty, Q.C., contra.
ROBINSON, C.J., delivered the judgment of the court.
We are of opinion that the verdict was properly given
for the defendant, and that there was no misdirection , nor
any evidence improperly admitted.
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The plaintiff did not shew such a contract as he set out
in his declaration , but he endeavoured to engraft something
on the contract, which he neither shewed to have been
expressly agreed to, nor to be such as can be fairly deduced
from what passed. The defendant sold the coal as it was ;
that is, on board of a vessel in the Welland Canal, and all
that can be said is , that by law it would be subject to duty
if the owner should land it in Canada, but free from duty if
he should choose to take it through the canal to a foreign port.
There was no writing produced that expressed anything
on the subject of duties, and the defendant was therefore
not seeking to contradict the terms of any writing by parol
testimony when he gave evidence as to what was the usual
course of trade when purchases of coal are made under such
circumstances.
That was strictly admissible evidence ;

because when

we know what the general usage of trade is in regard to
any branch of business, we are to look on the parties as
intending to contract with reference to it, unless we have
proof that they meant to deviate from it .

Rule discharged .

BROWN ET AL. V. CARROLL.

Nul tiel record .
" The declaration set out a writ of ven . ex . reciting that the sheriff had been
commanded to make of lands and tenements, & c.; his return that be had
taken lands and tenements, which remained unsold , &c. , and commanding
that he should sell the said lands and tenements , &c.
Plea - Nul tiel record , and issue thereon .
The exemplification produced shewed a writ of ven . ex . reciting the sheriff's
return that he had taken goods and chattels, &c. , which said remained unsold,
& c. ; and commanding him to sell the lands and tenements .
The writ was truly set out in the exemplification.
Held, that no amendment could he allowed, the error being in a material part of
the writ itself, and not in the declaration ; and that the defendant was entitled
to judgment.
Issue on plea of nul tiel record .
In the first and second counts the plaintiffs set out a writ
“ of our Lady the Queen, called a venditioni exponas,
directed to the sheriff of the county of Oxford, in which
said writ it was recited that the Queen had lately com
manded the said sheriff that of the lands and tenements of
John Brooks, in his county, he should cause to be made
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the sum of 1041. 108. 6d. , which the plaintiffs had recovered
against him for their damages, &c.; and that he should
have that money before the Queen at Toronto, on the first
day of Michaelmas term , 1849 , to render to the plaintiffs for
their damages aforesaid ; and that the sheriff had returned ,
that by virtue of the said writ to him directed, he had
taken lands and tenements of the said Brooks to the value
of five shillings, which remained in his hands for want of
buyers ; and the plaintiffs averred that by the said writ of
venditioni exponas the sheriff was commanded that he
should sell, or cause to be sold , the said lands and tene
ments of the said John Brooks, by him taken , in form as in
the said writ mentioned, and every part thereof, for the best
price that could be obtained for the same, and at least for
the damages aforesaid , and to have the money on the first
day of Michaelmas term then next, to be rendered, & c.”
The defendant pleaded to each count, nul tiel record of
this writ.
The

exemplification of venditioni

exponas

produced

shewed a writ differing from that so set out, in this, that in
the recital of the return to the fi. ta. , contained in the
venditioni exponas it was said, “ and you at that day
returned to us at Toronto aforesaid that by virtue of the
said writ to you directed, you had taken goods and chattels
of the said defendant to the value of five shillings, which
said remained in your hands unsold for want of buyers ;
and the command was , “ therefore we, being desirous,"
& c. , “ command you that you sell , or cause to be sold, the
lands and tenements of the said defendant by you in form
aforesaid taken .”
The writ was exemplified truly as it was ; and it appeared
that in filling up the writ the clerk or attorney had in his
haste taken a printed form of a ven. ex. proper to be used
where goods have been seized , and had omitted in the
recital to strike out the printed words “ goods and chattels,”
and to insert " lands and tenements " instead ; but when he
came to the command which follows the recital, he did
strike out the printed words " goods and chattels," and
inserted “the lands and tenements by you in form afore
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said taken , ” though in consequence of his previous error
no lands and tenements were stated to have been taken.
This was an error in the writ itself; but the ground of
iance was, that in their declaration the plaintiffs set out
a writ of ven. ex. containing a recital of a return to the
fi. fa. differing from what the writ itself contained , alleging
that the sheriff had returned that “ he had taken lands and
tenements of Brooks to the value of five shillings ; ” and
this was the variance objected to .
Read, for the defendant, cited Billing v . Hutchins, 2
Exch. Rep. 297 .

Hagarty, Q. C. , contra.
ROBINSON, C. J., delivered the judgment of the court.
The defendant is clearly entitled to judgment, and it is
not a case in which an application to amend the declaration
could avail the plaintiff, for it is the writ itself, and not his
recital, that requires amendment ; and there can be no
question about the materiality of the variance, although it
is in the matter of the recital: because the alleged return
of the sheriff is inseparably connected with the command ,

..

which is grounded expressly on that return . The plaintiffs,
evidently, are endeavouring to get over an error in the writ
itself, and in the record of it (which describes it truly) by
setting out a part of the record untruly : but that would
openi the door to an abuse which the
countenance.

The

variance is in

court could not

a most material part

of the record , and one which could not be rejected as
surplusage .
Judgment for the defendant.

STORY V. DURHAM.
A bailable ca, re. may be sued out in a county court fron a commissioner, and
may be executed by a constable, without taking it to the sheriff.
Quære -Whether a constable can be compelled to execute such writ, as it is not
directed to him but to the sheriff, and the statute gives him no fee.
But if he undertakes the service and arrests the defendant, he is liable for an
escape.
The plaintiff sued the defendant for voluntarily suffering
one Smith , who was in his custody under a writ of ca. re .
at the suit of him , the plaintiff, to escape.
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The writ on which the debtor was arrested was sued out
in a county court from a commissioner of this court for
taking affiidavits, and was directed to the sheriff.
It was proved on the trial that the

plaintiff's agent

placed the writ in the hands of the defendant, who acted
as a constable : that the defendant did arrest Sinith, and
had him in his custody for some time, and afterwards very
carelessly suffered him to escape.
At the trial before Mr. Justice Burns, it was objected for
the defendant.
1st. That such a writ could not be legally executed by a
constable.

2nd .

That no such action will lie for escape against a

constable on such process directed to the sheriff.
These objections the learned judge reserved for further
consideration as grounds of a nonsuit.
The jury found a verdict
damages.

for the

plaintiff, and 251.

Eccles, for the defendant, obtained a rule nisi for a non
suit on the leave reserved at the trial ; or for a new trial on
the law and evidence, or for misdirection.
son v. Hill, 2 P. & D. 455 ; Newland v.
Ad. 630.

He cited Jack
Cliffe, 3 B. &

Cameron, Q. C. shewed cause.
ROBINSON, C. J.- We do not consider that the defendant
is entitled to succeed on either of the two points taken as
grounds of nonsuit.
The statute 8 Vic. ch .

13, secs . 15 , 16 , & 18, clearly

authorized a ca. re . in the district court to be issued by a
commissioner, as in the Queen's Bench under the statute
2 Geo. IV. , ch . 1., sec 6, and as the act says. " with like
effect ,” which means that the party need not incur the
delay of taking it to the sheriff, but may put it into the
hands of a constable who may without further warrant
arrest the defendant and take him to the sheriff ; otherwise
the purpose would be defeated which these clauses were

evidently intended to answer.

Then it seems to us that

the constable not acting under any authority which can
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make the sheriff responsible must be responsible himself
to the plaintiff who employed him , as we assume any
special bailiff would be who was chosen by the party, and
to whom the bailiff had given a warrant at his request ; or
as we assume any bailiff employed by the sheriff would be
liable to him for an escape, when the sheriff is the person
who has been made to suffer for his negligence.
I refer to Demoranda et al. v. Dunkin et al ., 4 T. R. 120 ;
Boothman v. the Earl of Surrey , 2 T. R. 5 , 12 ; Com. Dig.
Escape, B. 2. 3. ; Watson on Sheriff, 126 , 129 , 130 .
It may be a question whether a constable could have
been compelled to execute a writ not directed to him but
to the sheriff and , which the statute merely says, applying
the words of the ninth clause of 2 Geo. IV . ch . 1 , to this
case, “ it shall be lawful ” for any constable to arrest the
party upon ; and besides, we do not see that the statute
gives the constable any fee for the service. Having under
taken the service , however , we think he is bound , if we
look upon him as the mere servant or agent of the party, to
perform his service with care and fidelity which the
evidence shewed the defendant not to have done in this
instance.
Rule discharged.

DOE DEM. MORGAN ET AL. v. BOYER.
Under 12 Vic. ch. 90 , sec. 12, the president and treasurer suing ou behalf of
a building society must be the president and treasurer of such society at
the time of commencing the action.
After trial of an ejectment brought upon a mortgage, at which leave was
reserved to move for a nonsuit, the suit was settled and the costs paid by
a third party, interested as an after mortgagee of the same property ,
the costs were paid without the defendant's authority.
Held that this payment could not affect the defendant's right to recover costs
from the plaintiffs in case a nonsuit' should be ordered ; and consequently
the defendant having moved for a nonsuit, that it was still necessary to
determine the point reserved at the trial.
The fact of a payment having been made under protest but without duress
or assent on the part of the payee to any reservation of his right, would
form no ground for an action to recover back the money .

The declaration was on a demise for seven years , stated
to have been made on the first of August, 1851 , by Morgan ,
president of the Newcastle District Building society, and
Beatty, treasurer of the said society .
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The defendant on the 4th June , 1849 , executed a mortgage
of the premises in question to the lessors of the plaintiff,
who at that time respectively held the offices of president
and treasurer of the Newcastle District Building Society.
The mortgage was to secure 3001. advanced to the defen
dant from the funds of the society , with a proviso that it
should be void if the defendant should pay regularly the
monthly instalments on his shares, with interest on the
money advanced .
He made his monthly payments up to 1st of January ,
1850, but none afterwards, and this ejectment was in conse
quence brought on the part of the society.
The defence set up was, that when this action

was.

brought (some time in August, 1851 ) , the lessor of the
plaintiff (Morgan ) was not president of the society, but Mr.
* who had held the office since the 1st August,

1851 , Mr. Perry having been the president from
1850 , to that day .

1st June,

It was objected by the defendant, that the demise being
joint the plaintiff could not recover, as one of the lessors of
the plaintiff had no legal interest or right in the mortgage
either at the time of the dernise stated, or of bringing the
action ; that the action should have been brought in the
name of the actual president and treasurer for the time
being.
The point was reserved, and a verdict in the meantime
taken for the plaintiffs.
Another action of ejectment was brought in the name
of the same plaintiffs as president and treasurer , against
the same defendant, on a mortgage of other premises given
on the 28th November, 1848, to secure 1001., with the same
proviso as the other mortgage. The same objection was
made, and the point reserved, and a verdict taken for the
plaintiff.
Read, for the defendant, moved in each case for a non
suit on the leave reserved.

He referred to 9 Vic. ch . 90,

sec. 12.
At the return of the rule nisi the plaintiffs produced an
affidavit of the plaintiffs' attorney made in each case — that
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since the trial one Austin, to whom the defendant had
made a second mortgage on the same property, had paid
up the mortgage to the society in full, and taken a discharge
of the mortgage from the lessors of the plaintiff, and had
also paid the costs, subject however to taxation by the
master.
On the part of the defendants affidavits had since been
filed , stating that Austin, having a mortgage on the premises
in question in each suit, observing a printed notice pub
lished some days after the trial, that the Building Society
would , on the 8th of November following, sell the property
by public auction under a power given in the mortgages
which they held , he (Austin) went with his attorney to the
office of the society, and it was agreed that he should
purchase from the society the two mortgages by private
sale, the mortgages which they had taken admitting of
their so disposing of them ; that he consented to pay also
the expense of advertising and the charge of their solicitor
for preparing the necessary papers : that nothing was said
at that time about the costs of these actions ; that the sale
was postponed on the 8th November ; that a few days after
wards, he (Austin) and his attorney called again to arrange
the matter , and to receive, as they expected, an assignment
of the mortgages on paying the debts and the other charges
just mentioned, when the plaintiffs' attorney first informed
them that the costs of these actions, amounting to about
361. must also be paid before the society would give up
their mortgages : that they remonstrated against this as an
unexpected demand, which they had no authority from
Boyer to accede to, and which was not included in their
previous agreement : that the plaintiffs' solicitor insisted
that the costs must be paid or he would sell the property
the next day : that they requested him to wait the issue of
the motion for non-suit, pledging themselves to pay the
costs if the non-suit should not be ordered : that the solicitor
persisted that he would sell if the costs were not at once
paid to him : that Austin thereupon, to avoid the sale, paid
the costs with the other money , protesting that the plaintiffs
were not entitled to it, and that he was advised he could
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recover it back : “ that the solicitor took the money not
withstanding the protest, and did not offer to return the
same, or to annul the arrangement, unless they would pay
the costs without protest.
M. C. Cameron,

shewed

cause,

and cited

Doe

dem.

Morgan v. Bluck , 3 Camp. 447.
ROBINSON, C. J., delivered the judgment of the court.
The mere saying by a party making a payment that he
pays it under protest, when there is no duress or compulsion
upon him to pay, when the other party insists upon the
claim as a right and gives no assent to any reservation of
his right by the person paying : this, we think , does not leave
it in the power of the party paying to sue for the money
back, merely because he said that he paid it under protest
But here, if by the event of the suit the defendant would be
entitled to costs against the plaintiff, it could not be in the
power of Austin, a third party, to compromise that right by
paying the debt and the plaintiff's costs, in order to answer
any object of his own.
We therefore think that no acquiescence in the verdict on
the part of this defendant can be inferred from what passed
between Austin and the plaintiffs, so as to relieve the court
from the necessity of determining the point reserved.
And as to the point reserved at the trial, we think that
the 9 Vic. ch. 90, sec. 12, clearly requires that this action
should have been brought in the names of those who were
president and treasurer at the time of commmencing it, and
that a nonsuit should therefore be entered.
Per Cur . - Judgment of nonsuit.

DOE DEM. SHERWOOD ET AL. V. MATTHESON .
Ejectment ; The defendant proved that on the 19th of June. 1839, he bought
the land in dispute at sheriff's sale, and on the 19th of August, 1842,
received the sheriff's deed . The plaintiff produced the sheriff's receipt,
dated 14th July, 1836, for all arrears of taxes due up to the 1st July, 1835.
When this payment was made to the sheriff he heldin his hands a warrant
to levy the amount due for taxes on the land. The lot was duly adver
tised by him on the 4th June, 1810, pursuant to the stat. 3 Vic. ch . 46 .
Held , that as the payment was made to the sheriff, and not to the treasurer,
the stat. 3 Vic .ch. 46, was not applicable ; and that the plaintiff, having
shewn an otherwise good title, wasentitled to recover.
Ejectment for part of lot 6 ,in the 1st concession of Osgoode.
21
9 U.C.Q.B.
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The title of the plaintiff was undisputed at the trial on
any other ground than this, that the defendant claimed to
be the owner as purchaser at a sheriff's sale for taxes, the
validity of which sale the plaintiff disputed , on the ground
that the taxes were not in arrear, but had been paid before
the sale ; and the question for consideration in the case
was, whether the taxes were in fact so paid as to acquit the
land , and to render the subsequent sale illegal .
The sheriff of Ottawa, under a writ authorizing him to
sell for taxes, sold the land in question by public auction
on the 19th of June, 1839, to the defendant, for 21.138. 54d. ,
for eight years taxes then in arrear ; and on the 19th of
August, 1842, be made a deed to the defendant in pur
suance of the sale.
But on the 4th of July, 1836 , the then proprietor of the land

;

had paid to the sheriff the sum of 31. 138. 1 d . being the
arrears of taxes due up to the 1st of July, 1835 , and took
his receipt, which was produced on the trial ; and it was
proved that when this payment was made to the sheriff he
held in his hands a warrant to levy the amount due on this
and other lands in his district.
The lot was duly advertised by the sheriff by notice , dated
the 4th of June, 1840, pursuant to the statute 3 Vic. ch. 46 ,
on the 4th section of which act the defendant relied for
upholding his title, notwithstanding the payment made to
the sheriff
The learned judge held the plaintiff entitled to recover,
for that the payment to the sheriff, while he held the
writ commanding him to levy the money , was a good
payment ; and, the statute 3 Vic. ch. 46 not applying to
the case, the land was acquitted, and the sale consequently
illegal
No evidence was given at the trial to account for the
lapse of time between the expiration of the eight years ,
viz. 1st July, 1833, and the sale ; nor for that between the
sale in 1839 and the sheriff's deed in 1842 ; nor was it
shewn how it happened that the land was sold , notwith
standing the payment made to the sheriff, and that the
proprietor, throughout the whole period that elapsed before
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the conveyance, had made no claim to have the payment
credited or to redeem the land.

The jury, under the direction of the learned judge ( Draper
J.) , gave their verdict for the plaintiff, leave being reserved
to the defendant to move for a non-suit.
The stat. 7 Wm. IV., ch 19 , provides that all sales of
lands for taxes shall take place in the district town, on the
second day of the court of quarter sessions, at or near the
court house, and shall be advertised accordingly ; that the
land shall be put up at 2s. 6d. per acre ; if no bidder at that
price, then to be sold according to the previously existing
law , at the next general quarter sessions which shall occur
after the expiration of the six months' notice required by
law . The last clause enables the sheriff to put up and ad
judge to the purchaser such part of the lot as he may think
best for the interest of the proprietor. This act was passed
on 4th March , 1837.
By 1 Vic. ch. 20, no sales for taxes of lands were to be
made in the year 1838 ; after that year the same proceedings
were to be taken which by law should be pursued before
any lands shall be sold : Passed 6th March , 1838.
By 1 Vic. ch. 46 (passed 10th February, 1840) , recites
that doubts have arisen on the construction of the two fore
going acts ; that under colour of them certain lands in the
district of Ottawa, and which before the passing of 7 W. IV. ,
ch. 19, were in arrears for taxes eight years and more, were
sold by the sheriff to satisfy such arrears, although the
period for which such sale was advertised commenced before
the passing of 1st Vic. ch. 20 ; and makes valid the sales of
lands in the district of Ottawa, effected in June , 1839 , as if
7 Wm. IV. ch. 19 had never been passed ; provided that the
sheriff do immediately publish a list of all the lands sold by
him as aforesaid , by advertising in certain papers named ;
and the sheriff may within two years from the date of those
advertisements convey the land so sold ; provided that this
shall not make valid any sale for taxes where such lands
were not liable to the rates and assessments, or to be returned
by the treasurer as in arrear.
The second section recites, that in January, 1834, the
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greater part of the books, &c. , of the treasurer of the district
of Ottawa, were destroyed by an accidental fire ; and there
is cause to apprehend that the lists which have been since
made out of lands in arrear for taxes have comprised some
lands on which the taxes have been paid , but of which
payment no record remained in the treasurer's office ; and
enacts—that the sheriff shall immediately publish a list of
all the lands which have been sold for taxes since the 1st
Jan. 1834.

Section 3rd requires the sheriff to publish with

such a list a notice, requiring persons who had paid taxes
on any of the lands in the list prior to 1st May, 1835, to
produce to the treasurer, within three years from the publi
cation of such list,any receipt signed by the treasurer, or
an affidavit in proof of such payment which had not been
credited. By section 4th – If the owners of such land ne
glect within that period to produce to the treasurer “ due
proof of the payment of the taxes in the manner hereinbe
fore directed ,” the sales effected by the sheriff are declared
valid.
Adam Wilson , Q. C. , obtained a rule nisi to enter a non
suit on the leave reserved, or for a new trial on the law and
evidence.

Cameron , Q. C. , shewed cause.

ROBINSON, C. J.-Our opinion is in favour of the plaintiff.
The land here was properly returned as being in arrear,
and it was not denied that the writ to sell properly issued to
the sheriff. There was no mistake on the part of the trea
surer in returning the land as being liable to sale, when in
fact it was not, on which ground the validity of the sale
made in consequence has been in other cases questioned in
this court.
But the complaint is that while the sheriff held the writ
commanding him to make the money, he was paid the whole
amount due and gave his receipt, and yet went on and sold
the land ; owing probably to the circumstance of the writ
being a general one, embracing all the lands in arrear in his
district, and of his inadvertently omitting to check the sale
of this lot after he had been paid.
If there had been distress on the land, the sheriff, from
the very words of the statute, and of the writ, could not have
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made a legal sale ; and it would be inconsistent to hold that
he could make a legal sale after the owner of the land had
actually paid him what he was commanded by the writ to
levy.

Of the sheriff's right to receive the money, and that pay
ment to him would discharge the writ there can be no doubt
(a) . And it would be hard if anything in the 3 Vic. ch . 46 ,
shoulà expose
the proprietor, under such circumstances, to
the loss of his land, because it is very clear that that statute
was not passed with any such view , but only for the pur
pose of protecting owners of lands who had paid their taxes
to the treasurer against the danger of injury from the loss
of the treasurer's books.
The loss of the treasurer's books could have nothing to
do with this case , where it was the sheriff, and not the
treasurer, who had received the money . And if the owner
here should lose the land from not attending to the notice
published under 3 Vic. ch. 46, that would be a consequence
which could never have been intended by the legislature ,
because he was not relying on any payment to the trea
surer, whose books were burnt, but on a payment made to
the very officer who afterwards sold the lands as if he had
not paid the money. Nevertheless if the legislature had
incautiously framed their act in such terms as would make
it apply to this case, there might be found no remedy except
in an action by the owner of the land against the sheriff.
But it is clear that for the reason pointed out, the statute ,
3 Vic . ch . 46 , has no application here ; and that the plain
tiffs stand on no other ground than that on which any
party would at any time have stood whose land in any
district had been sold by the sheriff, after the taxes had
been paid to him in discharge of the writ then in his hands.
" The 3rd and 4th clauses of the act in clear terms apply to
those cases only in which rates were paid before 1st May,
1835 , and paid to the treasurer — for that, we think, is what
the act clearly intends ; but here the owner of this land
paid the taxes after 1st May, 1835 -viz. , on 14th July, 1836 ;
and not to the treasurer, but to the sheriff. The act there
(a) Taylor v . Bekon, 2 Lev. 203 ; Bac., Abr. , Execution D.
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fore has nothing to do with this case, and it would not be
reasonable that it should have.

DRAPER, J.—The facts of the case do not appear to bring
it within the statute .
The taxes were unpaid after the 1st of May, 1835 , and the
warrant for the sale of lands was in the sheriff's hands to sell
this, among other lots, for arrears. While he held this war
rant, on the 14th July 1836 , the owner of this land , in order
to prevent its being sold, went to the sheriff and paid - him
the money , which the sheriff was authorized to levy , either
by distress, if there were any distress on the lands-other
wise, by sale of as much of the land as was necessary to
raise such sum ; and on that day the sheriff gave a receipt
for 31. 138. 11d ., in full for taxes due upon this land up to
1st July, 1835. Notwithstanding he had thus made all the
money he was authorized to make by the warrant, he sold
the land for the very money that had been paid to him , or
for some part of it ; the sum paid to him by the purchaser
being stated in the deed to be 21. 138. 5d. He had no
more authority to sell the land than he would have had if
there had been an abundantly suffcient distress upon it dur
ing all the time the warrant was in his hands.
Per Cur.–Rule discharged .

KENNEDY V. THE MUNICIPAL COUNCIL OF THE TOWNSHIP OF
SANDWICH.
K. was employed in 1848 by the trustees of school section No. 4, in the town
ship of Sandwich, acting under aby-law of the District Council, to furnish
materials for and to erect a school -house in that section. Part of the money
was paid to him on account, and for thebalance he brought an action against
the trustees, and recovered judgment. Findingno property of theirs on which
to levy, he applied in 1850 to the Municipal Council of the township, who
passed a by-law imposing a rate to satisfy his judgment , this by -law was after
wards repealed before the money bad been collected .
It appeared that under the original by - law of the District Council, the rate for
erecting the school-house had been levied, and the part not paid over to K.
had been handed to the secretary -treasurer of the trustees, who absconded ;
and that K. was in possession of the school- house, and retained it for the
money due him .
Under these circumstances the court held that the Township Council were not
liable, and discharged a rule for a mandamus to them to pass a by - law for
raising money to satisfy the claim.
Semble also, that if the applicant were entitled to recover, an action would lie.
against the council and therefore no mandamus should go.
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In Easter term last Adam Wilson , Q. C. , obtained a
rule to shew cause why a mandamus should not issue
commanding the township council of Sandwich to raise
601. , to be paid to Kennedy in discharge of a claim of his
against the school trustees of school section No. 4 , in the
township of Sandwich, for building a school house in said
section , ( for which sum the said Kennedy had obtained a
judgment against the school trustees in this court) , accord
ing to a by - law of the said council made on the 16th
February, 1850 :
Or why the council should not pass a by -law for raising
a sufficient sum to pay Kennedy 601., with interest from
the 11th February, 1850, in payment of his claim and
judgment :
And why the said council should not repeal or declare
void their by -law passed on the 10th December, 1850, for
repealing their by -law passed on the 16th February, 1850.
From the affidavits filed in support of the application
it appeared that in September, 1848, Kennedy was employed
by the Board of Trustees for school section No 4 , in the
township of Sandwich , acting under 9 Vic. ch . 20, and
under a by-law of the then district council of the Western
District to furnish materials for and to erect a school house
in the said school division , for which he was to receive
961. 158.

That he finished the building, having received during
the progress of the work about 501. on account :
That in February , 1849 , he brought an action against the
trustees for the balance, and obtained a verdict, on which
judgment was entered for 621. 88. 2d., damages and costs.
That there being no property of the Board of Trustees
which he could levy, he applied in February , 1850, to the
Municipal Council of the township of Sandwich, who in
compliance with his application, passed a by - law in that
month imposing a rate on the inhabitants of section No. 4,
to raise money for the purpose of satisfying his judgment.
That in December, 1850, another by -law was passed ,

reciting that the council had been applied to by petition ,
signed by a large majority of the resident rate-payers in the
;

school section No. 4, to repeal the by - law last mentioned
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and it enacted that the said hy-law should be repealed
and that any money that had been levied under it should
be refunded .
In answer to the application it was sworn :
That the by -law of the District Council of the Western
District, under which this matter was begun, was passed
on the 11th February, 1847. It authorized 1001. to be
raised by rate in school section No. 4, to be paid over to
the secretary -treasurer, or one of the trustees of the said
section , for the purpose of providing a school house therein ;
and the trustees of that school section were to be held
responsible for the proper application of the money.

That the rate under the above by- law was levied in 1848,
and that the school trustees appointed for that year for
section No. 4, after contracting with Kennedy, and having
paid him 501. on account, handed over 501. to one Frederic
Clark , one of their number, and their secretary -treasurer
for the purpose of paying the residue of Kennedy's claim
and that Clark absconded without paying the money .

;

That in 1850, it was determined to give up the school
house to Kennedy for the balance due him ; and he offered
to accept it if the trustees would pay the costs of his action,
which they declined ; but that he locked up the house, took
away the key and had held possession ever since ; and
that he had issued no execution on his judgment, nor taken
any steps to enforce it.
The non payment of the balance due to Kennedy was
occasioned, it appeared , by an irregularity, in allowing the
money to pass into the hands of a school trustee, instead of
the treasurer retaining it until he could legally pay it to the
contractor on the order of the trustees.
Vankoughnet, Q. C. , shewed cause .

The statutes referred to, appear in the judgment of the
court.
The authorities cited were, Regina v. the Victoria Park
Company, 1 Q. B. R, 288 ; Regina v. the Hull and Selby
Railway Company, 6 Q. B. R. 70.
ROBINSON, C. J. , delivered the judgment of the court.
There are several reasons which , in our opinion , must
prevent our making absolute the rule nisi for a mandamus
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The applicant Kennedy has taken a remedy by action
against the trustees, and has judgment in his favour ; and
the case of Regina v. the Victoria Park Company is a strong
authority to show that we could not direct a mandamus to
go, ordering the payment to be made, merely because the
execution may produce no fruits, in consequence of there be
ing no corporation property seizable.
But it is even a stronger objection that Kennedy , who is
asking us to give him the benefit of this prerogative writ,
has actually obtained and still holds possession of the school
house, as a means of enforcing payment of his demand for
building it.
Besides this, when we look at the merits of the applica
tion, we see that it was the District Council that contracted
this debt ; and, under the 10th and 11th clauses of the 9th
Vic. ch . 20, they took the proper measures for paying it, by
causing the amount to be actually levied upon the inhabi
tants of the township , who have thus, under the compulsion
of law , paid the amount over. We are asked to compel the
present township municipality to pass a by - law for levying
the same amount a second time upon the inhabitants, or
rather a large portion of it, which it seems was paid by the
district treasurer into the hands of the school trustees, or of
one of them, who, instead of paying it to Kennedy , as he
We cannot
should have done, has absconded with it.
with any propriety do this, for the money, so far as the
inhabitants of the township are concerned, went into the
proper hands when the District Council or their treasurer
received it ; and they have paid the demand once and are
acquitted .
We might as well authorize a second levy
on a debtor's goods because the sheriff improperly or by
mistake paid the money made on the first levy to the wrong
person .
And if, notwithstanding what had been done, it would
be right to hold that the township of Sandwich still owes
the balance to Kennedy, either as a debt of their own, or
because that township is the locality in respect of which the
District Council had contracted the debt, then we do not
see why the 12 Vic. ch. 81 , sec. 175 , would not give an ac
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tion against the Township Council to recover it ; and if so ,
no mandamus should go ( a ).
The third subdivision of the 30th sec . of 12 Vic . ch . 83,
does not extend, we think, to this case, so that the town
ship Council could, under its authority , levy a rate to pay
for a school house that had been built for the District Coun
cil under the former law ; and if it could be so applied ,
then it would follow that the rate could not be levied but at
the request of a majority of the landholders and household
ers of the section ; but in this case the majority are oppos
ing it. We see nothing, indeed, in the new school law that
favours this application .
The 38th clause seems also to be prospective, having no
relation to debts contracted under the old law.
The 31st clause, part 3, of 12 Vic . ch . 81. seems to be
wholly prospective, and to give authority only to the
township councils to pay for school houses to be built there
after.
It is not material to the decision of this case that we
should ascertain whether the paying the money to the
trustee who misapplied it was a payment sanctioned by
law, or made against law. Under the 9th Vic. ch . 20, sec.
27, it would properly go into the hands of the trustee who
was allowed by his fellows to act as secretary -treasurer ;
though there are other clauses of the act, as the 8th and 12th ,
that seem to shew a contrary intention. It is no wonder
that the District Council or their treasurer fell into an
error in regard to the person who was to receive the money .
Though great care has evidently been used to preserve
arrangement and consistency in the several statutes which
concern this matter, yet we have found it not easy, in the
multiplicity of clauses, to determine what the intention
was in this respect, and we must consider, that whether a
payment made in 1848 was properly made or not, must
depend on the school law then in force. It is needless,
however, to pursue that question further ; because, for
reasons which we have given , and which are independent
(a ) Regina v. the Hull and Selby Railway Company, 6 Q. B. R. 70.
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of that point in the case, we consider that we cannot
properly grant the writ.
On the part of the defendant we have been asked that

the rule should be discharged with costs. It is not a case
under 9 Anne, ch. 20, nor under 12 Geo. III. ch . 21. At
common law, when a rule nisi for a mandamus has been
discharged, the courts have given costs or not to the person
opposing it, according to their discretion in each case , A
discretion is now expressly given to the court by 14 & 15
Vic. ch . 109, sec. 35 , to award costs to either party in such
case.
Here the applicant has taken his remedy by action and
obtained a judgment : and has also, it seems, possession of
the house for building which he brings his action : but, on
the other hand, he may have obtained no actual redress by
either means ; and on the whole view of the case we do
not give costs to the defendants .
Rule discharged without costs.

MCLEOD V. MCLEOD
Action for seduction of one C. M. , the daughter and servant of the Plaintiff .
Plea - that the said C. M. was not the servant of the plaintiff .
Held, that the plea was bad, for traversing an inference of law ; and that
the court could not intend that C. M. was a married woman in order to
support it.
Declaration, for seduction of the plaintiff's daughter, one
Catharine McLeod , with the usual averment, that the said
C. M. was the servant of the plaintiff.
Plea - that the said C. M. was not at any, or either of the
said times when, &c. , nor is the servant of the plaintiff, as
in the declaration alleged .
Demurrer, because the plea tenders an immaterial issue,
and traverses a matter that it is not incumbent on the
plaintiff to prove at the trial.
Solicitor General, for the demurrer, cited L'Esperance v .
Duchene, 7 U. C. R. 146 ; Hodgins v. Hancock , 14 M. &
Vankoughnet, Q. C. , contra, cited Chamberlain
W. 120.
v. Hazelwood , 7 Dowl . 816 ; 5 M. & W. 515 , S. C.; Hart v.
Aldridge, 1 Cowper, 54 .
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Robinson, C. J. , delivered the judgment of the court.
The second plea, which sets up as a defence that the said
Catharine McLeod at the said time when, &c. , was not, nor
is the servant of the plaintiff, in manner and form &c. , is
demurred to by the plaintiff and we are of opinion that it
is insufficient.

The statute 7 Wm. IV. ch. 8 sec. 2 enacts, “ that upon
the trial of any action for seduction brought by the father
or mother, it shall not be necessary to give proof of any act
or acts of service performed by the person seduced , but the
same shall be in all cases presumed, and no proof shall be
received to the contrary ."
The plea does not deny that Catharine McLeod is the
daughter of the plaintiff Alexander McLeod ; but, admitting
that she is his daughter, it denies that she is his servant ;
in other words, it denies what in all cases, where an
unmarried daughter is seduced, is now by the statute estab
lished as an inference of law not to be controverted ; and
the plea seeks to bring an issue before a jury , as a question
of fact, that which can no longer be disproved or tra
versed ( a ).
Proof of actual service is no longer material, and therefore
no issue can be tendered upon it : although, in order to pre
serve the principle on which such actions are maintained ,
and to retain them within their proper class of remedies, the
legislature left the action to rest on its former foundation in
point of form .
The plea, however, was attempted to be supported in
argument by contending, that as the provision of the statute
is plainly only applicable in the case of unmarried daughters,
the plea would be a good defence if the daughter in this
case were a married woman ; and that as the declaration
is silent in regard to the fact of her being married or
unmarried , it stands indifferent and uncertain, and so the
plea is sufficient.
But, in the first place, we find the daughter here called
by her maiden name, the same name as her father ; and
(a) 14 M. & W. 123 ; 7 U, C. R. 146,
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in the next place, the principle of pleading, is, that a plea .
in bar must be certain and precise, and shew all that is
necessary to make the defence a good one, for if ambigu- .
ous, or capable of two intendments, it will be taken in that
sense most against the party pleading it, because it is neces
sary that his plea should on the face of it be a good bar. If
the defendant had here stated that Catharine McLeod was
a married woman , then he would have shewn that he was
not traversing an immaterial fact when he alleged want of
service. We cannot intend that she was married in order to
make the plea good (a) .
Judgment for plaintiff on demurrer.

McMURRICH ET AL. V. THE BOND HEAD HARBOUR COMPANY..
In an action against a harbour company for refusing to register a transfer of
stock by one S. to the plaintiffs,
Held , that although S. , being president of the company, might perhaps have
registered the assignment himself, yet that the refusal of the secretary to do
so formed a good ground for an action against the company.
Held also, that the company had no legal lien on the stock for harbour tolls due
by S. to them , and could not, therefore, on that ground refuse to register the
assignment.
Held also, that registration in the books of the company was necessary in order
to complete the transfer.
Held also, as to four shares of which there appeared only an entry of credit to
S. in a ledger, but which was not standing in his name in the stock book ,that
the plaintiffs were entitled to recover in respect of such shares.
Held also, as to the shares for which the plaintiffs were entitled to recover,
that they were strictly entitled only to their value at the time of demand
and refusal to transfer ; but the jury having allowed a larger sum , and this
questionnot having been pressed on the argument, the court did not reduce
the verdict.
The plaintiffs declared , that on the 16th of September,
1850, one Short was possessed of divers—to wit, fifty - shares
of stock in the Bond Head Harbour Company, standing in
the books of the company in the name of Short, and trans
ferable according to the act of incorporation ; that the
defendants are required by the act to register all transfers
duly made ; that Short's shares were made up, and no trans
fer made to any other person than the plaintiffs : that Short
by deed transferred his shares to the plaintiffs in trust to
sell them , and to pay a debt due to the plaintiffs and other

(a) 1 Chy. Plg. 571 ; Pearce v. Campneys, 3 Dowl. 277.
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debts due by him , Short, and one Dickson, his partner ; and
offered to the defendants to sign any proper transfer in
their books ; that the defendants had notice of this assign
ment, and were requested to enter and register the same in
their books, but refused to do so , whereby the plaintiffs have
lost all the benefit of the assignment,—to their damage of
2501 .
The defendants pleaded, 1st-Not guilty.
2ndly — That Short was not possessed of the said fifty
shares.
3rdly — That the defendants had not due notice of the
transfer.
4thly — That the defendants were not requested to register
the transfer.
The jury gave a verdict for the plaintiffs on the first count for 111l. 188. 9d .; and for the plaintiffs 251. on a second
count, for another cause of action in trover, about which no
question arose.
The proof was that Short had originally subscribed four
shares of 61. 58. each and paid them up in full ; and that
seven shares were afterwards transferred to him by a third
party in the company's books : that no scrip had issued :
that Short and the plaintiff McMurrich came together to the
secretary of the company , of which Stort himself was then
president, and desired him to transfer Short's stock to the
plaintiffs, by registering in the books an assignment which
Short had made to them .

They produced the transfer,

which the secretary would not read, for he refused to regis
ter any transfer from Short, giving as his reason that Short
being indebted to the company for harbour tolls as a mer
chant, the directors had, at a special meeting duly called,
resolved that his stock should be retained , and not allowed
to be transferred .
It was objected that no breach of duty by the company
was proved ; that Short being president could, if he had
chosen, have registered the assignment himself, and the sec
retary could not have prevented him, wherefore the secre
tary's declining to do it could not subject the company to
an action.
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2ndly — That the paper not being opened and read ,

or

shewn to the secretary, the company had in fact no notice of
the transfer .
3rdly—That it is not indispensable that the transfer should
be registered in the books, in order to give the transferee à
title.
These exceptions were over- ruled, reserving leave to move
for a nonsuit ; and the jury were told that in the learned
judge's opinion the plaintiffs had a right to recover ; that
as to the damages , he thought they should receive as much
as would buy fifteen shares as they then stood, with divi
dends added to them .
Of the fifteen shares, four were explained to be not shares
standing in Short's name in the stock book, but merely
entered to his credit in a ledger in 1843 ; it was objected
that at any rate there could be no recovery on account of
those shares, as they were not standing in the stock book in
Short's name.
The verdict allowed damages in respect
to all.
Vankoughuet, Q. C., obtained a rule nisi for a non-suit
or for a new trial on the law and evidence, and for exces
sive damages .
Cameron , Q. C., shewed cause.
ROBINSON, C. J., - We cannot , on consideration of this
case , see any reason why the plaintiffs should not recover.
In taking the transfer, it is true they acted for others as
well as themselves, but it appears that their own debt
exceeded 20001. ; at any rate they would have a right
to recover, and would hold the amount of damages on the
same trust as they would have held the shares. We think
the plaintiffs were entitled by the evidence to recover on
all the issues , and that the exceptions taken at Nisi Prius
were rightly over-ruled.
The case of The King v. Bank of England, Dougl. 524,
shews that, in the opinion of the court, an undue refusal to
register a transfer of shares, or to do whatever may be
necessary for perfecting the assignment, will furnish a good
ground for an action on the case ; and many actions have

--
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been sustained in American courts on the authority of that
decision (a) .
The company , in the case before us, had no legal lien on
the stock standing in Short's name in their books, and could
not therefore deny his right to transfer it. The sixth clause
of the statute 1 Vic. ch. 31 , which constitutes their charter,
gives them ample power to enforce immediate payment of
tolls by seizing and detaining the vessels and cargoes on
which snch tolls are chargeable ; and they were in error in
supposing that they could also lay their hands on the stock
of the person indebted to them .

Short then, for all that

appears, had made a bona fide transfer for a good consi
deration to these plaintiffs, which the statute required to be
registered in order to make it effectual, and it was the duty
of the secretary having charge of the books to register it .
Without registration in the books we take it to be an incom
plete transfer, for the act requires the registration ; and with
out it the company would never know to whom they could
safely pay the dividends, nor whom they could treat for any
purpose as representing the stock .
It is of no consequence that the secretary did not choose
to read or look at the transfer which was shewn him. It
was enough that he was told of the assignment, and that it
was offered to be shewn to him .

Nor is it any objection to the plaintiffs' right to recover,
that Short , being president, might perhaps in that capacity
without impropriety have registered the assignment himself.
It was more delicate that he should not go out of the com
mon way to act upon his own assignment, and thns mix
up his public and private relations to the company. The
10th cl. of the statute says merely that the transfer shall be
registered in a book to be kept for that purpose by the com
pany, and gives no particular direction who is to do it .
We take it, in the absence of any evidence to the contrary,
that the secretary was the proper person to do it ; and if so
his refusal bound the company, and in this case he was
acting in obedience to their special order.
( a) Angel on Corporations, 385 ; Sedgwick on Damages, 383.
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We are of opinion, however, that the plaintiffs can
recover only in respect of eleven shares ; for as to the four
shares stated to be no otherwise standing in Short's name
than that there is in a ledger, not in the stock -book , an entry
of a credit to Short of four shares of stock , which were
neither subesribed for by him, nor assigned to him by any
registered assignment, nor standing in his name in the
stock - book , we think we cannot recognize the existence of
any such shares.
In regard to the eleven shares standing in his name, the
plaintiffs were entitled, as we think , to recover their value
at the time of the demand and refusal to transfer, and were
not strictly.entitled to anything more. But the case was
argued as if the only question intended to be submitted to
us was, whether the present verdict should or should not be
reduced to nominal damages ; and, looking on the case
with that view , we discharge the rule.
Rule discharged.

THE QUEEN V. HUMPHREYS.
12 Vic. ch. 70 ; 14 & 15 Vic. ch . 66 ; 14 de 15 Vic. ch . 13 .
The defendant on his trial upon an indictment cannot give evidence for him .
self, nor can his wife be admitted as a witness.
In this case it was reserved for the opinion of the court,
under the late statute 14 & 15 Vic. ch . 13, whether upon
the trial of the defendant at the last assizes for the counties
of Leeds and Grenville, he , the defendant, offering himself
as a witness in his own behalf, and his wife being offered
as a witness for him, were both properly rejected as being
incompetent by law.
Hagarty , Q. C.. for the defendant.

Richards, contra.

ROBINSON, C. J.-We have no doubt that they were both
incompetent ; that the first stat. 12 Vic. ch . 70, only relieves
against the objection on the score of pecuniary interest and
has no reference to the ground on which a defendant in a
criminal case , whether having such an interest or not, has
been always hitherto rejected ; and that the latter statute ,
14 & 15 Vic. ch . 66 , bas no reference to the defendants upon
22
9 U.C.Q.B.
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the trial on indictments, because neither crime nor interest
was the ground on which they had been hitherto excluded .

The stat. 12 Vic. ch . 70, only relieves against incapacity
from crime or interest, by which we understand is meant
interest of a pecuniary kind . The defendant on trial for a
crime stands in neither situation, nor does his wife. They
have both a deep interest in the event, but not such an
interest we think, as it was the object of that statute to
affect.
Then the 14 & 15 Vic. ch . 66 only recites that it is desi
rable that in no case should there be any exclusion of any
person from giving evidence. It does not enact that there
shall in no 'case (i. e. civil or criminal) be any exclusion of
any person from giving evidence. If it did , then, under
such enacting words, we might feel ourselves bound to
admit a prisoner's wife, and the prisoner himself admitting
that his statement on oath could be included in the words
giving evidence . "
But what the last mentioned act really does is only this :
it repeals the proviso in the first act which excepted from
those to be admitted as witnesses, notwithstanding the
objection of crime or interest, the parties individually named
in the record , and thereby leaves the first statute to operate
as if there were no such exception ; in other words, it pre
vents crime or interest from being any longer an exception,
even with respect to those individuals who are named as
parties in the record.

But neither the defendant on his trial upon an indictment,
nor his wife, were before excluded from giving evidence,
reither on account of crime or of interest ; " by which we
mean , as we take the legislature to do, pecuniary interest.
They neither of them stood in that situation that the verdict,
accorcing as it went one way or the other, would bring
them liable to others.
An accused criminal on trial, and his wife, might have
an interest of this nature, it is true ; but that had not been
the sole ground, if at all the gronnd, on which the evidence
was in all cases, and under all circumstances, rejected
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They had also an interest to save life, character, liberty ;
regarding which interest as a ground of incompetency, and
regarding the general policy of the law excluding prisoners
on their trial from giving evidence in their own favour, and
their wives from giving evidence either for or against them ,
the 12 Vic. ch . 70 did not profess to make any provision .
I will only add , for my own part, that this view of the
law seemed to me to be clear, when the same points were
raised in criminal cases before me on the last circuit ; and
that, when I rejected the evidence of the prisoner and of his
wife, as I did in a case at Niagara, it seemed to me that
their admission was not pressed with any confidence at the
bar.

WILKES & BUCHANAN, PRESIDENT AND TREASURER OF THE
BRANTFORD BUILDING SOCIETY V. CLEMENT & REID.
Debt on a bond given by C. & R. conditioned for the due performance by one
D. of the office of secretary and treasurer to the Brantford Building Society.
7th plea — That the office isan annual one ; thatthe saidD. wasappointedfor
one year ; that the defendants became sureties for the term of one year,
and no longer ; and that during such term D, faithfully performed the
duties.
Replication - That the defendants did not become sureties for the period in the
plea mentioned, or forany other specified time.
Held, on demurrer : Replication good.
Under the Building Society Act,9 Vic.ch. 90, it is not essential to the validity of
a bond given for the performance of the treasurer's duties, that such treasurer
should be joined in it with his sureties.
9th plea -- That D. did not, before his appointment, becomebound in a bond,with
two sufficient sureties , for the due performance of his office, that such treas
urer should be joinedin it with his sureties .
10th plea — That the said bond is not a security taken in pursuance of the statute,
bya bond entered into by the said D. withtwo sufficient sureties.
Held, on demurrer : Both pleas badfor uncertainty.
11th plea - That the rules of the society did not provide that the treasurer, or
other principal officer, should , once at least in every year, prepare a general
statement of the funds and effects, according to the statute.
Replication - That the rules of the society didprovide that the statement referred
to in the plea should be made at least once in every year, according to the form
of the statute, &c.
Held ,on demurrer: Replication good.
Action on a bond against the defendants, as sure : ies for
the due performance by one D. of the office of secretary and
treasurer of the Brantford Building Society.
7th plea — That the said office is an annual office, and
that the said D. was appointed to the said office on & c.,
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to perform the duties thereof for one year, thence next
ensuing : that the defendants entered into the said writing
obligatory for the said term of one year, and no longer: and
that during the said term the said D. faithfully executed his
office .
9th plea — That the said office was, before and at the time
of making the said writing obligatory, and before and at the
time of the appointment of the said D., an office touching
and concerning the receipt of moneys collected for the pur
pose of the said society, and that the said D. did not , before
his admission to the said office, become bound in a bond
with two sufficient sureties for the just and faithful execu
tion of the said office, & c ., in pursuance of the statute in
that case made and provided.
10th plea ~ That the said writing obligatory was not, nor
is, a security taken in pursuance of the statute in that case
made and provided , by a bond entered into by the said D.
with two sufficient sureties, conditioned , & c., &c.
11th plea — That the rules of the said society did not, at the
time of the making of the said bond and of the appointment
of the said D., nor at any time before or since, provide that
the treasurer or other principal officer of the society should,
once at least in every year, prepare, or cause to be prepared ,
a general statement of the funds and effects belonging to the
said society , according to the form of the statute , & c.
Replication to the 7th plea - That the defendants did not
become sureties for the said D. for the period in that plea
mentioned, or for any other specified time.
Demurrer to the 9th plea - Because it contains no defence
to the action ; and because it does not appear whether it is
intended to tender an issue on the joining of the said D. in
the bond with his sureties, or on the sufficiency of thesureties.
Demurrer to the 10th plea - Because it tenders an issue
in law , whether or not the bond was so taken as to be legally
binding on the defendants ; and also tenders the immaterial
issue whether the sureties were sufficient, and whether the
said D. signed the bond with his sureties ; and because it
does not point out in what particular the bond was not le
gally taken.
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Replication to the 11th plea — That the rules of the said
society did, at the time of the making of the said bond
and of the appointment of the said D. , provide that the
statement referred to in the plea should be made at least
once in every year, according to the form of the statute, &c .
Demurrer to the replication to the 7th plea — That the said
replication confesses that the office was an annual office,
and does not avoid that confession by shewing a breach
during the period in the plea mentioned ; and that it
attempts to raise an issue upon the law, and not on the
facts ; and that the replication should have denied that the
office was an annual office, or that the said D. was appointed
as in the plea alleged.
Demurrer to the replication to the 11th plea - Because the
averment that the rules of the said society did provide that
the statement referred to in the plea should be made, &c.
is no answer to the material allegation that they should
provide that the treasurer or other principal officer should
make the statement, as the statute requires.
M. Cameron, for the demurrer, cited Peppin et al. v.
Cooper, 2 B. & Ald. 431.

of

Vankoughnet, Q. C., contra, cited the Attorney General
Jamaica V. Manderson , 12 Jur. 383 ; the London,

Brighton, and South Coast Railway Company v. Goodwin ,
3 Exch . Rep, 320.
ROBINSON , C. J.-- The ninth and tenth pleas both assume
that the bond into which these defendants have entered is
illegal, and not binding upon them , because Dee, the
treasurer, on whose behalf they became sureties is not
joined with them as obligor in the bond. But we think we
can only look upon the ninth clause of the Building Society
Act, 9 Vic. ch . 90 , as directory. The legislature , no doubt,
enjoin that the treasurer should himself become bond, as
well as find two sureties, for the true discharge of his duties ;
but it would be very unreasonable to hold, that because the
company has not all the security which the legislature
intended, they shall therefore have none .
There are cases (as in the instance of sheriff's bonds
taken for ease and favour, but not in the form permitted by
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the statute ,) where, from regard to public policy, it has been
held , that bonds taken in any other form or manner than the
act directs shall be void : but we do not conceive that the
present case is one of that class.

There can be nothing

prejudicial, or against public policy, in holding these
defendants bound by their bond , although the principal is
not joined with them .

Nothing has taken place to alter

their position since they gave their bond, to which they
must have known the treasurer was not a party. The case

of Peppin v. Cooper et al., 2 B. & Al . 431 , is rather an
authority against the objection than in its favour : for there
is nothing in this act declaring that the bond shall be void
if not executed by the officer,
Besides, by comparing these pleadings with the pleadings
in that case, it is evident that the objection intended to be
raised here is not properly brought out. The bond is not
set out on oyer, as it wes in that case ; and it was therefore
not apparent to us on the face of the instrument that Dee
is not a party. The declaration, in averring that these
defendants were bound, is not to be taken as avering
that they alone were bound , and the ninth plea does not
assert that Dee is not a party to the bond, but says, in
general terms, that the bond is not taken in pursuance of
the statute — not pointing out in what particular it deviates.
For all that appears, the defendant may mean that these
are not sufficient sureties, or that the condition is not in the
exact words prescribed by the statute, or that the bond
was not taken until after Dee had taken upon him the
duties of the office, whereas the statute requires it to be
taken before.

Indeed , I was under the impression , until I

heard the case argued, that this last was the objection
intended to be taken by the plea.
Then the tenth plea is equally uncertain in this respect ;
it leaves us to conjecture in what respect the bond does not
comply with the statute. It does not say, nor does it other
wise appear to us , that Dee did not execute the bond .
The seventh plea and the replication to it are to be
considered , the defendants having demurred to the repli
crtion.

We see nothing in the act or by-laws set out which
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makes the office of treasurer an annual office, and yet that
is the very foundation of the seventh plea. The defendants
might, however, have only undertaken for one year ; but
that is not what they say , or can be fairly understood to
mean : they first assert that the office is an annual one ,
and then , without denying that the plaintiff has set out
their obligations truly , (which if they intended to deny they
should have pleaded non est factum , or to set out the bond on
oyer and demurrer), they plead that the defendants entered
into the bond as security for one year.

They do not assert

that the plaintiffs have set out the condition untruly in words
or that the bond does limit their engagement to a year, but
only that they became securities for him for a year, by which
I suppose them to mean that the office, being an an
nual office ( which seems to be falsely assumed ), their un
dertaking for the due discharge of its duties must, in legal
effect, be limited to the year. The plaintiffs answered this
by saying that the defendants did not become surities for
the period in the plea mentioned, or for any other specified
time. This surely does deny the truth of the plea , whether
the defendants intended to rely upon an inference of law,
or meant to affirm that such was the very language of the
condition.

We think specified time is tantamount to saying

for any limited time—that is, for any time particularly
expressed. In the case which was cited in the argument,
and which I have before referred to, of Peppin v . Cooper, a
defence of the same nature was pleaded, and was sustained ;
but there the plea was, that the officer was only appointed
for a year, not, as in this case , that the office was an annual
office. which rests the defence upon a legal principle rather
than upon a fact ; and we see nothing to shew that the office
is annual.
The demurrer to the replication to the 11th plea must
also, we think , fail. That plea is founded on the 15th sec
tion of the statute, which does require an annual statement
to be made out and exhibited to the directors, but that is
a duty not exclusively incumbent on the treasurer, and if
it were, still his omission to perform it would constitute no
reason why his sureties should be released from their
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engagement for his faithful discharge of his duty.

And if

we regard it as an ornission of the society, who are the real
plaintiffs in this action , the omission would still be no rea
son , in a court of law , why the defendants should not per
form the condition of their bond. They must save the penalty
of their bond by shewing a performance of the condition ,
or an absolute incapacity to perform it by the act of God or
of the law, or a clear legal discharge. There are some cases,
however, in which courts of equity would relieve, where
courts of law cannot ; but I do not express the opinion that
this is one of them .
Judgment for the plaintiffs on demurrer.

WOOD ET AL. v. HUTT & CLEMENT.
Assumpsit, on two promissory notes, against the indorsers. Plea by one defen
dant- " no notice of non -payment."
A separate protest of each note was produced. One of these protests was
dated on the day when the note fell due , and the other on the day after.
They both certified that the indorsers had been notified, but did not state
when .
Held , that notice of non - payment was sufficiently proved as to both notes.
By 7 Vic. ch. 10, a note indorsed by the bankrupt before commission issued,
though not falling due until after, may be proved as a debt under the com
mission ; and to an action on such note against the bankrupt, the plea of
bankruptcy is a sufficient defence.

Assumpsit on two promissory notes made by the defen
dant Hutt, payable to the defendant Clement or order, and
indorsed by Clement.
Pleas by Clement~1 . Denying notice of non -payment.
2. That after he endorsed the notes he became a bankrupt,
and that the cause of action accrued to the plaintiffs before
he became a bankrupt.

The defendant Hutt pleaded non fecit.
Verdict for the plaintiffs, 2541. 38. 3d. , subject to the opin
ion of the court.

The notes were made on the 22nd of June, 1847, one pay
able in three, and the other in four years.
The questions raised only regarded the right to recover
against Clement.
On the 25th of June, 1850, a notary presented (as he
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certified under his notarial seal ( the note payable in three
years, at the Bank in St. Catharines, where it was made
payable, and was told that there were no funds) ; and at the
end of the protest he certified that he had served the indor
ser Clement with notice personally, not saying when he did
so ; but his act of protest was dated on the 26th of June, 1850,
the day after the presentment.
The other note was presented at the same Bank on the
24th of June, 1851 , as certified by the notary and the same
answer made. He protested it on the same day, the 25th
of June ; and he certified “ I have served them ," i. e. each
of the indorsers, of whom the defendant Clements was the
first, “ with a notice of these présents, by forwarding the
same by mail to their address at St. Catharines and
Georgetown, respectively.”
This certificate was dated the 25th of June, 1851 .
It was proved that Clement lived at St. Catharines.

The

notary who made the first protest had died before the trial .
It was objected on behalf of Clement that due notice
was not proven , because the certificate did not state when
the notice was sent.
The learned Chief Justice of the Queen's Bench , before
whom the cause was tried , reserved for the opinion of the
court the objection on the notices ; and another objection ,
by the plaintiff's counsel , that the plea of bankruptcy by
Clement was not proved , inasmuch as his cause of action
had not accrued when Clement became a bankrupt. His
certificate of discharge was given on the 17th of August,
1849 .
Vankoughnet, Q. C. , for the plaintiff. — The protests shew
as to the first note, that notice of nonpayment must have
been given to the indorsers, either on the day when it fell
due , or on the day after : if on the day after, it is clearly
sufficient ; and as to the other note , the notary certifies on
the day when it became due that he had notified the
indorsers.
not pay.

This is also a good notice, as the indorsers did

As to the plea of bankruptcy, it could not have been
intended by the 35th clause of the 7 Vic. ch. 10, that the
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undertaking of an endorser should be proved as a debt, for
it is not a debt but only a contingent liability.
The English statute, 6 Geo. IV. ch. 16, contains no similar
clause to the 35th of our act, but the authorities there go to
shew that a debt not due cannot be proved.
Rogers,

Brooks v .

1 H. Bl. 640 ; Howis v. Wiggins, 4 T. R. 714 ;

Hoskins et al., assignees, &c. v. Duperoy, 9 East. 498 ;
Stary v, Barns, 7 East. 435 ; in re William Willis, 19 L.
J. Exch . 30 ; Ex parte Thompson in re Wyatt & Thomson ,
2 Dea. & Ch . 126 ; Ex parte Sir Chapman Marshall et al .
in re John Fox, 3 Dea . & Ch. 120.
W. Eccles, with whom was H. Eccles, contra . - The
notices are not sufficient, for it is not stated in either of the
protests that due notice was given or when. In the case
of the second note it may have been given within banking
hours, and therefore too soon . The protest of the second
note does not say where each of the indorsers respectively
reside.
The plea of bankruptcy is a good defence . The 35th
clause of our act is clear, and leaves no room for question ,
using expressly the word indorser. The English dacisions
cited are therefore, not applicable . But even there it is
not clear that this claim could not be proved . — Workman
v. Leake, 1 Cow . 22 ; Macarty v. Barrow , 2 Str. 949 ;
Lane et al. v . Burgart, 1 Q. B. R. 933 ; Chilton v. Whiffin
et al., 3 Wils. 17 .
ROBINSON , C. J. , delivered the judgment of the court.
As to the notices of non -payment sent to Clement, we
think both were sufficient.

The notary certifies on the 26th June that he served
notice on Clement of non -payment of the note due on the
25th. He must, according to his certificate, have served
him either on the day when he so certified , or on the 25th .
If on the 26th , he would have been in time : if on the 25th ,
the only question would be, whether that would be too
soon or not, as the maker might have paid at any time on
that day ; but in Hartly v . Case, 1 C. & P. 556, Abbot, C.
J. , says, that " notice of dishonour given on the day on
which the bill is payable will

be

good or bad, as the
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If he

does not afterwards pay it, the notice is good, and if he does ,
it of course comes to nothing.”
with common sense.

This is manifestly consistent

As to the notice of nonpayment of the other note, that is
certified to have been sent on the same day that the note
fell due and was protested, and the same observation applies
to it-assuming, as we must, in regard to this, that the no
tice was posted on the same day.
As to any objection to the form of the notice none such

was taken at the trial, and it would be extremely hard to
allow any to be started now, especially when the notary,who
gave the notice in one of the cases, is dead.
Upon the other point-the right of the defendant Clement
to succeed on his second plea—we are of opinion that the
effect of the 35th and 64th clauses of our statute 7 Vic. ch .
10, is clearly to make the proof that was given in this case
a discharge under the plea.
The circumstance of the note not being due when the
commission issued, although the defendant had endorsed it
long before, can clearly not be held by us as affording any
difficulty in the way of the holder proving under the com
mission as for a debt due to him : for the words of the 35th
clause are express, and take in the very case of a note in
dorsed by a bankrupt before his bankruptcy, but not falling
due till after. Then, when we cannot deny that the holder
might have proved as for a debt, the 59th and 64th clauses
make the bankruptcy a good defence. Where the positive
provision of our statute is so clear, it is to no purpose to in
quire what would, under similar circumstances, be the rights
of the parties under the different enactments of the bank
rupt acts in force in England .
Postea to the plaintiff on Clement's first plea, and to
the defendant Clement on the issue on his sec
ond plea.
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CLARKSON v. HART,
Where a defendant applies for his discharge under 10 & 11 Vic. ch. 15, the court,
or a judge, before whom such application is pending, may receive affidavits
from the plaintiff contradicting the answers tointerrogatories, or shewing that
they cannot be true.
Dalton applied to discharge the defendant under the sta
tute 10 & 11 Vic. ch . 15.
On the 6th of September, 1851 , the defendant, Elizabeth
Hart, served the plaintiff's attorney with notice of her in
tention to apply to be discharged under the statute.
On the 9th of September, 1851 , she made an affidavit in
the proper form , “that she was not worth 51. exclusive of her
necessary wearing apparel and bedding, which do not ex
ceed 101, in value. ”
Interrogatories were filed, which were answered ; and the
plaintiff tiled affidavits stating many particulars in which
the answers were utterly false. There was no attempt,
however, to shew that the defendant had , at the time of this
application , any means in her possession , or within her con
trol , by which she could satisfy the debt, or any part of it.
The reasons urged against her discharge were,

that the

manner of contracting debts with this plaintiff and with
other merchants, to a large amount, and her conduct since ,
shewed a system of absolute swindling, carried on by
combination with two or three other persons ; and that if it
be true, as she swears, that she is not now worth 5l., it is
because she has fraudulently sold for cash , and at a sacri
fice, large quantities of goods whịch she had bought

on

credit, and has either squandered the proceeds, or conceals,
and will not apply them .
The cases were -1st. In cases under the statute 10 & 11
Vic. ch. 15 , can the court receive and act upon affidavits,
contradicting the answers to interrogatories, or shewing that
they cannot be true ?
2nd. Is the court to consider anything more than the
single question, whether it is made out that the debtor has
or has not the means of satisfying the debt, or any portion
of it, at the time of his making the application , without
reference to the consideration whether he has fraudulently
squandered his means, even since judgment was obtained
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against him, and perhaps put them out of his hands with
the express object of defeating the execution ?
Helliwell, contra.
ROBINSON , C. J. delivered the jndgment of the court.
The statute 10 & 11 Vic. ch . 15 recites , that it is desirable
to afford additional means for the discovery and application
of the property and effects of judgment debtors in certain
cases . And we should therefore not expect to find that the
act closed the door to enquiries which before were open to

the creditor, by rendering whatever statements the debtor
might have the hardihood to make in answer to interroga
tories unanswerable, which they were not before ; and by
enabling the debtor to repose with confidence upon his
answers , however false, and however capable of being
disproved, provided he shonld only venture to go far enough
to make them , on the face of them , satisfactory answers.
The first statute, 45 Geo. III. ch.7, relieves creditors from
the necessity of paying weekly allowance to the debtors, if
they can prove to the satisfaction of the court that the
defendant has secreted or conveyed away his or her effeets
to defraud his or her creditors. This places him under no
restriction as to the time or manner of satisfying the court.
The 5 Wm. IV. ch. 3, secs. 5 , 6, 7 , shews the intention
of the legislature to be, that the debtor shall be subject to
rigid inquiry as to his statements, under the direction and at
the discretion of the court.
The 10 & 11 Vic. ch. 15 , repeals no former act.

It first

extends to a certain class of prisoners, not being execution
debtors in the striet sense of the term , the same benefits and
privileges as execution debtors then had by -law in regard to
gaol limits and weekly allowance ; and expressly subjects
them to the necessity of answering interrogatories and to
liability to recommittal in like manner, and by the same
mode of proceeding in all respects as if in custody in
execution for debt as a defendant.

This can only refer to

the then existing law, and especially to the 5 Wm. IV. ch.
3, secs . 5, 6, 7.
Then follows the 3rd clause, on which any question in
this case directly arises.

This, without expressly repealing,
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and indeed without referring to any former provision then
in force on the same subject, gives the proceeding which
has been adopted in this case. It allows the debtor, " on
giving fifteen days' notice of his application , and on making
affidavit that he is not worth 51. &c. , to apply for his
discharge at the end of the fifteen days ; and enacts that it
shall be lawful for the court , or a judge thereof, upon the
' return of a rule or summons to shew cause , for that purpose
to be granted, to order the prisoner to be discharged from
custody, provided he shall have satisfactorily answered
upon oath interrogatories which the creditors may cause to
be filed and served before the expiration of the said notice,
in the same manner, and to the same purport, as prisoners
in execution for debt, before the passing of this act, were
required to do .”
The 4th clause then enacts " that in all cases where inter
rogatories are satisfactorily answered by such prisoner, and
a conveyance by him of any means or valuable interest of any
kind he may have or be supposed to have, excepting his
bedding, &c.. made towards paying the claim against him ;
and to the satisfaction of the said court or judge, such
prisoner shall, upon application to the said court or judge,
be entitled to his discharge from custody : but such dis
charge shall not operate as a discharge of such prisoner's
liability to pay the claim for which he was so in custody. ”

There then follows a provisions to meet the case of persons
rendered in discharge of bail, and to give them the benefit
of the limits ; and it enacts that they shall remain upon
such limits, and not depart therefrom " unless released
therefrom by due course of law ; " and that they shall obey
“ all notices, orders and rules of court touching or concern
ing their remaining or continuing upon the limits, or
being remanded or ordered to close custody therefrom ."
This latter provision seems to refer to , and to contemplate
as continuing in force, the provisions of 5 Wm . IV. ch, 3.
respecting the inquiries and renewed inquiries to be allowed
from time to time under the direction of the court.
We have consulted with the judges of the Common Pleas,
in order that there may be an understanding as to the
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practice to be pursued hereafter under this statute ; and we
have determined that it is competent to the court or judge
before

whom

an

application

for discharge

under it is

pending, to receive affidavits from the plaintiff in respect
to the subject matter of the defendant's answers, for without
that the plaintiff may be made to lose a debt, which he
may be able to shew the defendant has abundant means
within his control to pay, merely because the defendant has
given false answers to his interrogatories.
The legislature in passing this last act have created
difficulty by not repealing the former acts, and by making
some provisions evidently in contemplation of their con
tinuing in force while other provisions would seem as if
designed to be substituted for them .
If the plaintiff could shew nothing to the court on his
part, but must helplessly abide by the defendant's answers
without the opportunity of

disproving them , then this

absurdity would happen which the legislature could never
have intended : that defendants surrendered by their bail,
and afterwards charged in execution, and even prisoners
committed in the common way on a ca. su. being admitted
to the limits, the plaintiff would have a clear right, under
5 Wm. IV . ch . 3 , to apply by affidavit to commit them to
close custody, and must be allowed for that purpose to shew
by affidavit that they have the means of satisfying his debt :
while at the same time the defendant would have a right,
under the 10 & 11 Vic. ch. 15 , to apply for his discharge
from custody altogether ; and his application would depend
on his own statements in answer to interrogatories, without
the plaintiff being able to show facts of which he may have

the clearest proof, and which would be sufficient, under the
act to consign him to the gaol.
In regard to the other question which applies more
particularly to the case before us, we consider that
the

interrogatories

in

this case

are

not

satisfactorily

answered , which means, that we are not in fact satis
fied from the defendant's statements that she has not
under her

control some means

tiff's demand , although they

of satisfying the plain

may

be

means which an
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execution cannot reach, and which an assignment would
not affect.
We do not therefore grant the order for her discharge ( a ).

POWELL v. CURRIER .
It is not necessary in a declaration in trespass to aver that the offence was
committed “ against the peace of Our Ladly the Queen ,"
Held, that the description of the locus in quo in this case was sufficient under
the new rules.
Trespass for breaking and entering “ a certain dwelling
house of the plaintiff, situated in Bytown, in the county of
Carlton, and being on a certain lot sold by one Nicholas
Sparks to the defendant, on the north side of Sparks street,
in Bytown aforesaid . "
The words against the peace of Our Lady the Queen were
omitted at the end of the declaration .
Demurrer : Because the said close or place in which, &c. ,
is not designated by name or abuttals, nor by other sufficient
description ; and because the said several trespasses are
not, nor is any or either of them, laid to have been com

.

mitted against the peace of the Queen.
Wilson, Q. C., for the demurrer, cited Hudson v. Nichol
son, 5 M. & W. 437 ; Harvey v. Brydges et al., 14 M. &
W. 437.
Eccles, contra, cited Morrell v. Capron et al., Chamber
Reports, 144 .
ROBINSON, C. J. , delivered the judgment of the court.
We think the objection to the first count, that the locus in
quo is not sufficiently described, to comply with the direc
tion of the new rules, is not tenable ; for the rule only
requires that the place shall be described by “ name or
abuttals, or other description , and we think the description
given in this case is sufficient.
Upon the other point, the want of “ contra pacem ” in each
count, I adhere to the judgment given by me in Morrell v.
Capron (Chamber Reports, vol. 1. p. 144), that since the
(a) SeeCampbell v. Anderson ,1Chamber Rep. 91 ; Kirby v, Mitchell
al., do. 140 ; Ryan v . Cullen , do, 229,
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capias pro fine has been abolished, that allegation in the
declaration is no longer necessary , though the cases there
cited show that there is room for arguing the contrary upon
authority, but I think not on reason or principle, since the
fine has been dispensed with .
The statute 5 W. & M. ch. 12 abolished the fine upon
the defendant in actions of trespass for the alleged breach of
the King's peace, which fine had grown to be more nominal
than real, forming a perquisite to the king's officers rather
than any addition to the king's revenue : and that statute
provided that the plaintiff should in such actions pay 68. 8d..
to the master in satisfaction of the fine, and should be
allowed

the

same

in costs.

The

consequence

of

this

provision has been in England, that the capiatur is omitted
altogether in the judgment in actions of trespass ; and we
know that it is omitted also in entering such judgments
in this court, and that there is not even the fee to the
master in lieu of the fine, so that there is not here the least
pretence of any kind for retaining the allegation that the
trespass was contra pacem . And that being so, I could not
sée, when this case was before me in chambers in the case
referred to, why the principle should not apply here on
which the case of Ilderton v. Ilderton >, 2 H. Bl. 145 , was
decided, when the court held that when the jury was
allowed by statute to come from the country at large, and
not necessarily de vicinito, the reason for stating a particu
lar venue in the body of the declaration had ceased, and
the want of it was therefore no longer a fault even on special
demurrer.

So. also in Reed v. Brookman, 3 T. R. 1.57 ,

Lord Kenyon observed, " I remember hearing a demurrer
attempted to be argued in this court, because the names of
John Doe and Richard Roe were not added to the declara
tion as pledges to prosecute, in support of which it was
said that in all the old books of entries there was no
precedent to be found without them : but the court over
ruled the demurrer, saying that it ceased to be law when
pledges ceased to be matters of substance.” I retain the
opinion which I had formed on a deliberate consideration of
the point in chambers, when I was asked to over -rule a
23
9 U.C.Q.B.
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demurrer as frivolous, though I had forgotten during the
argument of this case that I had settled in that conclusion .
Per Cur . - Judgment for plaintiff on demurrer.

DOUGALL, AN ATTORNEY, V. OCKERMAN.
The defendant signed awritten retainer of Messrs. D. & E. as his attorneys
to prosecute one M. While the suit was pending the partnership between
them was dissolved, and E. retired, assigning to D. all his rights. D's.
name alone appeared as plaintiff's attorney on the record.
Held , that D, might sue alone for the costs.
Assumpsit for work and labour performed by the plain
tiff, as attorney and solicitor for the defendant.
It was proved at the trial, that on the 12th June 1846
the defendant signed a written retainer of Messrs. Dougall
and Everett as his attorneys, to prosecute for him in a qui
tam action against one Meyers.
The defendant's counsel objected that this retainer which
was put in, being a retainer of Dougall and Everett, who
were then in partnership as attorneys, Dougall could not sue
alone for services rendered in the cause .

It was proved that Everett only continued about a year a
partner with Dougall and then retired , transferring to him
all his rights. On the nisi prius record in the qui tam
action the name of Dougall alone appeared as the plaintiff's
attorney.
The jury found for the plaintiff.
Wallbridge obtained a rule nisi for a new trial for misdi
rection, and for the reception of illegal evidence ; and
cited Graham et al. v . Robertson , 2 T. R. 282 .
Eccles shewed cause, and cited Matchett v. Parkes, 9
M. & W. 767.
ROBINSON C. J. - As to the legal exception that this plain
tiff cannot recover alone, because the employment was
under a written retainer by the defendant, not of the plain
tiff alone, but of the plaintiff and Mr. Everett, we think we
should not give way to it, for the retainer can only have
been taken to have been given in that form , because the
two happened at that time to be in partnership, not from
any personal resolution of the client to commit his case to the
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two jointly, and in no other manner. Then , having received
such a warrant, the name of this plaintiff alone was in fact
used in carrying on the business ; he was the sole attorney
of record ; and , in addition to this, he alone, for all that
appears, rendered the services and is entitled to the remu
neration , for Mr. Everett soon retired from the firm .

Rule discharged .

EBERTS V. TRAVELLER.
Reference to compute - Interest recoverable in an action on a judgment.
The court refused a rule to compute interest before the master in an action
upon a judgment, where it appeared that there might be ground for doubt
as to the plaintiff's right to recover such interest, and the defendant resisted
the application.
Quære - Whether under 2 Geo. IV. ch. 1 a plaintiff is entitled to interest from
the time of entering judgment, where he does not enforce such judgment
by execution , but brings a second action upon it after a lapse of several
years.
Action of debt on a judgment of this court entered in
1834 , in which latter case the now plaintiff was defendant,
and obtained judgment of nonsuit against the now defen
dant, who was plaintiff in that first action ; the judgment
was entered for 171. 138. 5d. costs.
The defendant in the present action, being sued on that
judgment, pleaded only a plea of nul tiel record, denying the
judgment against him, on which issue was joined , and
judgment given for the plaintiff in Hilary Term, 1850.
Upon motion by Eccles, made in the Practice Court in
this term , a rule nisi was granted , returnable in full court,
to shew cause why it should not be referred to the master
to compute interest on the amount recovered by the judg
ment. Richards contra .
ROBINSON, C. J., delivered the judgment of the court.
The case of Bishop v. Best, 2 Chitty's Reports 233, shews
that the courts consider it to be quite within their discre
tion to grant or refuse a rule to compute before the master
instead of assessing damages before a jury ; and they have
declined making the order to compute where the case is out
of the ordinary course, and where there appears to be the
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slightest ground for questioning what the plaintiff is in
strictness entitled to recover.
I refer to the cases Messin v. Lord Massarene et ux. , 4
T. R. 493 ; Blackmore v. Flemyng, 7 T. R. 448 ; Nelson
v. Sheridan, 8 T. R. 395 ; Holdipp v. Otway, 2 Saund. 107 ;
Denison et al . v. Mair, 14 East 622 .
It is suggested by Mr. Archbold, in his work on practice,
that since the passing in England of the 1 & 2 Vic. ch . 110,
sec. 17, the court would probably not refuse to refer to the
master to compute in an action on a judgment, where the
plaintiff seeks nothing more than the four per cent. interest
which that statute allows ; and we have no doubt that if
they would do so, the circumstance of the judgment being
for costs only would not prevent them .
But we must consider that, in the first place, it does not
appear to have ever yet been done. This should not pre
vent our making the order, we think , if it is quite clear
that whether the plaintiff goes before the master, or before
a jury , he must recover the same amount, and that there is
really no ground for contending that he should have more or
less than the sum recovered by the first judgment, with the
interest upon it. Now by the English statute 1 & 2 Vic. ch .
110 it is enacted , “ that every judgment shall carry interest.
at four per cent . per annum until the same shall be satisfied .

and that such interest may be levied under a writ of execu
tion on such judgment.”

Under that provision there seems

no reason to doubt, that in an action brought upon a judg
ment interest, on the first judgment, to the amount of four
per centum , must follow of course ; and if that be so we can
see no sensible reason for declining to compute, for the cases
sufficiently shew that the mere fact of the second action
being on a judgment
referring

would

not be a reason for not

The provision of our statute 2 Geo. IV.ch , 1 , sec. 19, which
gives interest on judgments, is only this, “ that it shall and
may be lawful in any execution against the person, lands,
or goods, of any debtor or debtors, for the sheriff to levy the
poundage fees and the expense of the said execution over
and above the sum recovered by the judgment, together
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with the legal interest upon the amount so recovered from
the time of entering the said judgment.”
There is room to contend that under this provision, which
only allows a plaintiff to indorse for the amount of interest
where he follows up his judgment by execution ; it does
not follow , as of course , that a plaintiff who has obtained a
judgment may, at his pleasure, waive execution on it and
allow it to lie dormant, as in this case , for nearly seventeen
years and then bring a second action on the judgment, and
insist on recovering interest for the time he has delayed
proceeding.

We do not determine the point.

It is suffi

cient that it appears to us that the master might have reason
to view it as a debatable point, and that it is therefore fit
to withhold the order for computation since the defendant
resists it.

Rule discharged.

CHARLES V. CARROLL.
Assumpsit , The declaration 'contained counts for work and labour, goods )
sold , money paid, had and received, and on an account stated , to which the
plaintiff pleaded non assumpsit, payment, and a set off. A verdict was
taken for the plaintiff, subject to the award of W. H. , chosen as sole
arbitrator between the parties , upon all matters in difference between
them , as well in this suit as all other matters up to the commencement of
this suit ; costs to abide the event. The arbitrator awarded “ that the
plaintiff had good cause of action against the defendant in the said cause,
and on the matters so submitted, and was entitled to a verdict therein ;
and he assessed and awarded the damages to be paid by the defendant to
the plaintiff in the said cause at 431. 88."
Held , that the award was good : that it disposed by necessary inference of all
the issues in the cause ; and that it was not uncertain.
1 Application to set aside award .
In this case a verdict was taken by consent, at the assizes
holden in March last at Woodstock for 1501. for the plain
tiff, subject to be increased , reduced, or a verdict entered
for the defendant for such amount as might be awarded by
William Horton , Esquire, chosen as sole arbitrator between
the parties, “ upon all matters in difference between them ,
as well in this suit as all other matters up to the commence
ment of this suit."
The declaration was in assumpsit on the common counts,
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and contained separate counts for work and labour, goods
sold and delivered, money paid , money had and received,
and on an account stated .
The defendant pleaded to the whole declaration , 1st Non
assumpsit ; 2nd payment ; 3rd set off.
The arbitrator made his award, in which, after reciting
the rule of reference, he stated that he had examined all
the witnesses produced by the parties, and had considered
the proofs and vouchers before him ; and he awarded “that
the plaintiff had good cause of action against the defendant
in the said causė, and on the matters so submitted , and was .
entitled to a verdict therein ; and he assessed and awarded
the damages to be paid by the defendant to the plaintiff at
the sum of 431. 88. "
By the terms of the submission, the costs of the cause
and of the reference were to abide the event.
In the following term (Easter) the defendant moved in
the Practice Court to set aside the award - 1st. Because the
arbitrator did not decide all matters in difference, as he
was bound to do, by the terms of the submission.
2ndly. Because the award did not dispose of each issue
on the record .
3rdly. Because the award is uncertain , not stating what
amount the plaintiff is entitled to recover in the action , and
for which the verdict is to be entered .
4thly. Because the arbitrator rejected evidenee that was
offered to him to prove certain claims of the defendant upon
the plaintiff which were within the submission .
A rule nisi was granted in the terms of the motion , and
by consent of the parties it was enlarged, to be disposed of
in vacation by a judge in chambers. Upon this consent it
came on to be argued before the learned Chief Justice of
the Common Pleas, and after inuch consideration of the
case, he came to the conclusion that there was not any
sufficient ground for setting the award aside, either on
the legal objections raised, or for reasons stated in the
affidavits : but, as he thought that one or two of the points
might be considered not perfectly clear, he preferred not
disposing of the rule in chambers, and left it to stand over
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for argument in full court in the next term .

It was accord

ingly argued in Trinity Term.
Hagarty, Q. C. , shewed cause.
Ball, contra , cited Beatty v. McIntosh et al., 4 U.C.R. 259 ;
Gisborne v. Hart, 5 M. & W. 50 ; Kilburn v. Kilburn, 13
M. &. W. 671 ; Mortin v. Burge, 4 A. & E. 973 ; Maloney
v. Stockley, 4 M. & G. 647 ; Rule et al. v. Bryde et al., 1
Exch . Rep. 151 ; Brooks v. Parsons, 1 D. & L. 691 ; Crosbie
v. Holmes, 3 D. & L. 566.
ROBINSON, C. J., delivered the judgment of the court.
Having considered what has been urged on the argu
ment in this case, and having examined the affidavits, we
fully concur in the learned Chief Justice's view of the case,
and are of opinion that the rule should be discharged.
The award does, we think, by necessary inference, dis
pose of all the issues in the cause. As to the second and
third there can be no doubt ; for if the plea of payment or
set off had been established by the defendant so as to bar
all claim of the plaintiff, it is impossible that the arbitrator
could have made the award he did. As to the first issue,
it is very true that for all we see it may be that the 431. 88.
was found to be due on one or two only of the common
counts, and nothing on the others ; but the verdict in that
respect is as certain as it usually is at Nisi Prius, where it is
customary to find in one sum a verdict for whatever
appears to be due on all or any of the common counts, and
to take no notice of the others unless they have been
separately pleaded to, or unless the defendant for some
reason desires a verdict to be entered for him upon any
count in regard to which no demand was proved . Every
reasonable intendment should be entertained in support of
an award ;

and it is not to be assumed that the defendant

has not been found indebted to the plaintiff on all the
heads of claim , making in the aggregate the sum for which
the award was given.

We think the award is not uncertain, for it does expressly
direct 431. 88. to be paid as damages to the plaintiff in the
said cause . It is true that may be so construed as to mean
only that the payment is to be made to the plaintiff in the
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cause, not as the amount of damages in the cause ; but we
are not authorized so to restrict it in order that we may
hold the award void, when it is very capable of the other
construction ; and such construction is the more natural
one, for the arbitrator, after deciding that the plaintiff is
entitled to a verdict (which places him on the same footing
as if he had a judgment by nil dicit in his favour ), proceeds
to say, that he assesses the damages to be paid by the
defendant to the plaintiff in this cause at 43l. 88. To read
the award otherwise would be to make it insensible : for
then the arbitrator would have directed a verdict without
finding any amount, which, considering the terms of the
reference, and that the arbitrator was a professional man ,
we cannot suppose he intended to do.

It is consistent with

all that is said in the award, that on a full consideration of
all cross demands, and making just allowances on both
sides, the arbitrator found that 431. 88. would remain due,
and might be properly awarded as falling under the descrip
tions of claim included in the action .
The first and fourth objections are in truth the same :
the affidavits filed on shewing cause state what, if true,
would clearly disable us from interposing on the ground that
the arbitrator refused to entertain and award upon anything
which it was necessary he should settle. Yet, if the objec
tion were only to be disposed of on that ground , and the
defendant were to deny the truth of these statements, it
might be proper that we should allow him an opportunity
But without that we conceive the
of repelling them .
objection should not prevail, for the two causes of action
alleged were not, within the fair meaning of the submission
“ matters in difference " between the sheriff and his deputy
at the time of this action being commenced .

Rule discharged.

THOMPSON v . LESLIE.
To an action for assault and battery the defendant pleaded , that he had been
convicted of the trespass complained of before a justice of the peace, and so
released from this action , The plaintiff replied nul tiel record," of the
conviction , and the court held the replication good.
Trespass for assault and battery.
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Plea—that the trespasses complained of were committed
after the passing of 4 & 5 Vic. ch. 27 ; that the defendant
was convicted of the same before a justice of the peace, and
fined therefor, and paid the amount adjudged to be paid,
whereby and by force of the said statute he became released
from any further action.
Replication, “ nul tiel record ” of the said supposed con
viction : verification , &c.
Demurrer, because the replication tends to put in issue an
immaterial fact, and a fact not alleged in the plea ; and
because the said replication should not have concluded with
an averment and prayer to the court, but the issue should
have been to the country.
Crooks, for the demurrer, referred to 4 & 5 Vic. ch. 27 ,
sec 28, and cited Mansel on Demurrer, 141 ; Dyson v. Wood,
3 B. & C. 449.
Wilson Q. C., contra, cited Basten v. Carew et al., 3
B. & C. 649 ; Rex v. Eaton , 2 T. R. 285 ; Rex v. Midlam ,
3 Burr. 1720 ; Massey v. Johnson, 12 East, 67 ; Collins v .
Lord Viscount Mathew, 5 East, 473 ; Jackson v. Wickes,
7 Taunt. 40 ; Glynn et al. v. Thorpe, 1 B. & Al. 153.
ROBINSON, C. J.-The defendant here has pleaded the
defence allowed by our statute 4 & 5 Vic. ch . 27, secs. 27
and 28, and has followed the form given in 3 Chitty's Plead
ings (7th ed .) , 322. We do not find that the statute author
ising summary convictions for assaults allows of the pay
ment of any portion of the fine upon conviction to the party
aggrieved, as is stated in this plea to have been done.
But the question brought up by the demurrer is whether
the plaintiff's replication is good. It is objected that it is
not, for that nul tiel record cannot be replied to a plea
setting up a conviction of this kind made before a justice.
This, we apprehend, is a mistake .
The plea must no
doubt fail if no conviction could be shewn. The existence
of such a conviction is essential to the defence — that convic
tion is a record , and a record of our own country , and so not
provable, when directly denied, by an examined copy, as in
the case of a foreign judgment, but by the production of the
record itself. The case of Collins v. Lord Mathew , 5 E. R.
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473, proceeds on that distinction ; and the course in such
cases is to produce the original record of conviction , which
may be made up by the justice at any time, and may be
procured upon a writ of certiorari from this court, either to
the justice, or to the quarter sessions if the record has been
returned thither ; or perhaps it may be produced (when it
can be so obtained ) without the formality of a certiorari. In
case of the death of the justice who made the conviction
the writ may go to his executor. The replication to a plea
of nul tiel record in such a case properly concludes with a
verification ; and the trial is not by a jury ,but by the court,
who will inspect the record when produced ; and the day
for producing it may be continued from time to time as may
be found necessary .
The plea here does not aver a record, neither does the
precedent in Mr. Chitty's work, from which it seems to
have been taken . And it is objected that the plaintiff, by
tendering an issue upon nul tiel record, is offering an issue
upon a traverse of what had not been affirmed .
The want of a prout patet per recordum in the plea, how
ever, is only objectionable on a special demurrer ; the plain
tiff may , we think, notwithstanding its omission by the de
fendant, reply as if he had referred to it ; and the case of
Sandford v. Rogers, 2 Wils. 113, and many later cases, seem
to establish that the issue is complete when the party plead
ing a record either of the same court or another court, the
party denying gives a day to bring the record in ; and that
it is not necessary that the party relying on the record
should have an opportunity of replying quod habeter tale
recordum , for that there is a complete issue without it. (a)
We are of opinion that the replication is good, and the
plaintiff entitled to judgment. ( b)
Judgment for the plaintiff on demurrer.

(a ) See Bac. Abr., Certiorari C. F. H.; Rex v . the Inhabitants of Ham
worth, Str. 901 ; Walker et al. v. Mackenzie et al., 1 Dougl. 4 ; Adney v.
Vernon, 3 Lev. 243 ; Rex v . Midlam , 3 Burr. 1721.
(6) See Tipping v. Johnson, 2 B. & P. 302 ; 1 Saunders 92.
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OTTO V. PELAN ET AL .
In an action on the case the second count of the declaration averred , that the
plaintiff and defendants were possessed of adjoining closes, and that by
reason of their possession it became the duty of the defendants to keep in
repair the division fence ; and in a third count it was charged, that the
defendants, for the same reason, were bound to keep in repair half of the
said fence.
Held on demurrer, both counts bad, as showing no facts from which the duty
alleged would accrue.
Qucre - Whether since the passing of 8 Vic. ch. 20 an action like the present
will lie.
Trespass on the case .

The second count, after averring

that the plaintiff and defendants were in possession and
occupation of adjoining closes in the township of Osna
bruck , charged that “ the defendants by " reason of the
possession of the said last mentioned close with the appur
tenances by them as last aforesaid, during all the time
aforesaid , of right ought to have repaired and amended , and
still of right ought to repair and amend, a certain fence
between the said close of the plaintiff and the said close
of the defendants,” yet that the defendants wrongfully,
&c., permitted the said fence to fall into decay, whereby
cattle escaped from the defendants ' close into that of the
plaintiff and destroyed his crops.
The third count, averred possession of adjoining closes as
before, and charged that the defendants “ of right ought to
have repaired and amended, and still of right ought to repair
and amend, a certain portion, to wit, one half of the fence
between the said closes — yet that they had suffered the said
certain portion — to wit one half of the fence - to fall out of
repair, whereby, &c. , as in the second count.
Special demurrer to each of these counts — Because since
the passing of 8 Vic. ch . 20 , no action will lie for not repair
ing the said fence -- but the plaintiff should have proceeded
in the manner pointed out by that statute , -- and because
the plaintiff does not shew, or allege, any facts from which
the liability of the defendants to repair, as in 2nd and
3rd counts respectively mentioned , arises, or from which the
same may be inferred .
Solicitor General, for the demurrer, cited Boyle v. Tam
lyn, 6 B. & C. 337.
Vankoughnet, Q. C., contra .
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ROBINSON, C. J. delivered the judgment of the court.
There is no doubt, we think, that the plaintiff's 2nd and
3rd counts are bad, and that the defendants are entitled to
judgment on the demurrers.
The plaintiff does not found his claim upon the defen
dants to keep in repair the division fence between them on
our statute 8 Vic. ch . 20 ; but he assumes it to be an obli
gation arising at common law from the mere fact of the
defendants' owning the land on one side of the fence ; and
from this mere circumstance of the defendants' owning the
land next to the fence dividing them from the plaintiff's
land the plaintiff deduces, in the second count, an obliga
tion on the defendants to keep in repair the fence between
them that is, the whole fence ;-and in the third count he
assumes an obligation upon the defendants to keep in repair
a certain portion of the fence, an obligation which might
well be created by a proceeding properly taken under the
statute called the Line Fence Act, but which certainly does
not exist by force of the common law.
Whether since the statute an action like the present will
lie, or whether the parties are not confined to the remedies
given by the statute, is a question that we need not deter
mine. The legislature seem, from the preamble in the first
statute on this subject, 4 Wm. IV. ch . 12, to have assumed
that there was no adequate remedy at common law in such
cases and we apprehend that all the duty which the common
law throws upon any one in this respect is to see that his
cattle do not intrude upon his neighbour in consequence of
defects in his own fences.

In Boyle v. Tamlyn, 6 B. & C.

337, the court say , “ Every man is bound , by means of
fences or otherwise, to prevent his cattle from trespassing on
his neighbour, but he is under no legal obligation to keep
up fences.” One of the judges in that case observed , that
an obligation might arise by agreement for one party to re
pair fences for the benefit of the owner of the adjoining
lands ; and, if there was proof of any such stipulation , he
thought it would support the allegation that the defendant
by reason of his possession was bound to repair : but that is
doubtfully spoken, and is not confirmed by the other judges.
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We think the plaintiff, when the common law imposes no
such duty, should shew how it accrued, particularly since
our statute prescribes a mode of settling and apportioning
the duty .
Judgment for the defendant on demurrer.

THE MUNICIPAL COUNCIL OF FRONTENAC, LENNOX AND
ADDINGTON V. CHESTNUT ET AL.
A declaration in covenant stated that, by indenture made between the plain
tiffs and defendants, the plaintiffs demised to the defendants the tolls
authorised by law to be received upon a certain turnpike road, for the
term of one year : that the defendants covenanted to pay a certain rent
therefor ; and that by virtue of the said demise the defendants entered and
were possessed for the term 80 to them granted . Breach , non -payment of the
rent.
Held on demurrer, that the defendants were estopped from denying the demise,
and were bound by their express covenant to pay the rent, and that the
non - execution by the lessors, under such circumstances, was no defence.
And that they were also estopped from alleging the want of a common seal of
the plaintiffs to the lease , or from pleading that they had no authority to
demise.
Heldalso, that a plea that thesaid indenture was not signed by the plaintiffs,
or by any agent of theirs authorized in writing, was bad.
The Municipal Council of the United Counties of Fron
tenac, Lennox and Addington sued the defendants in an
action of covenant for arrears of rent, averring in their
declaration , that by indenture made between themselves
and the defendants, they ( the plaintiffs) demised to the
defendants the tolls authorized by law to be received upon
a certain turnpike road, for the term of one year, at a certain
rent, payable monthly ; that the defendants covenanted with
the plaintiffs that they would pay the said rent to the plain
tiffs in equal semi-annual instalments on certain days
named : that by virtue of the said demise the defendants
entered and were possessed for the term so to them granted :
that a certain sum became due for rent : and that the defen
dants have not paid it.
The defendants craved oyer of the indenture, and it was
set out ; and it appeared on the face of the oyer as set out,
that the alleged indenture was signed and sealed by D
Roblin, and by the three defendants. There was no mention,
made of D. Roblin in the body of the instrument, and
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nothing added to his name to shew that he had by any
statute a right to represent the corporation, or in what
capacity, or why he was an executing party. The inden
ture purported to be made by the Municipal Council of the
United Counties of Frontenac, Lennox and Addington, of
the first part ; and the three defendants, Chestnut, Foster
and Smyth , of the second part : and in those covenants
binding on the defendants the term was spoken of as created
thereby , and the corporation was stated to have demised by
their indenture .
The defendants pleaded, 1st. That the plaintiffs did not
demise to them in manner and form , & c.
2ndly. That the said indenture was not signed by the plain
tiffs, or by any agent of theirs authorized by writing ; nor
was any lease of the said premises, so by the said indenture
witnessed to have been demised for the said term in the
declaration mentioned, put in writing and signed by the
plaintiffs.
3rdly . That the said indenture was not sealed with the

common seal of the plaintiffs, or signed by any agent of
theirs ; nor was any lease of the said premises, for the term
in the declaration mentioned , made and executed under the
common seal of the plaintiffs or put in writing and signed
by any agent of the plaintiffs properly authorized.
4thly. That at the time of making the said indenture there
no by -law of the plaintiffs authorising them ( the

was

plaintiffs) to make the demise in the declaration mentioned.
The plaintiffs demurred to all these pleas, assigning for
causes,
As to the first plea, that it contains no answer to the
declaration ; and that the defendants should have pleaded
non est factum , or demurred .
As to the second plea, that it contains no answer to the
declaration , and is an argumentative denial of the demise,
and puts in issue matter of law .
And to the third and fourth pleas the same causes were
assigned as to the second.

Kirkpatrick. Q. C., for the demurrer, cited Dancer v.
Hastings, 4 Bing. 2 ; Palmer v. Ekins. 2 Str. 817 ;
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Blake v. Foster, S. T. R. 487 ; Taylor v. Needham, 2 Taunt.
278.
J. A. McDonald, Q. C. , contra, cited Wilson et al . v.
Woolfryes, 6 M. & S. 341 ; Cardwell v. Lucas, 2 M. & S.
111 ; Berkeley v. Hardy, 5 B. & C. 355 ; Charles Lord
Southampton and J. Drummond v. Brown, 6 B. & C. 718 ;
Rose et al. v, Poulton , 2 B. & A. 822.
ROBINSON, C. J. , delivered the judgment of the court.
As to the first plea denying the demise, if that be a good
plea under the circumstances, the plaintiffs must fail in this
action for the specific rent, although the defendants, entering
as their tenants, have enjoyed for the whole time for which
the rent is claimed , and have expressly covenanted to pay
the sum claimed as a consideration for that enjoyment ; for
we see plainly that the plaintiffs did not in fact demise by
indenture ; and so, if the plaintiffs had taken issue on this
plea, denying the demise, they could not have proved the
affirmation.

They would, in that case, be left to seek

another remedy, either by action for use and occupation ,
(which, however, might not be found applicable to the case
of tolls received ) or perhaps by action for money had and
received, treating the tolls as received for their use. The
latter,

however, would be a very imperfect way, because

the plaintiffs have no knowledge what sums may have been
received for tolls, and have no means of proving it. It is
true that a jury might be warranted in assuming that the
defendants received at least as much as they were willing
to pay for the year's enjoyment; but they could not be
called on as a matter of right to do so. We are of opinion,
however, notwithstanding the lease has not been executed
by the lessors, at least not in a manner legally binding on
them , yet that the defendants having, as the declaration
avers, entered and enjoyed during the term for which the
rent is claimed, are bound by their express covenant to pay
the rent ; and that the non -execution by the lessors is, ' under
such circumstances, no defence. As a general principle, a
man is bound by his covenant under seal, though made
without consideration , unless where it has been entered
into not gratuitously , but on conditions which have not
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been fulfilled on the other side.
expressly covenanted to

Here the defendants have

pay to the plaintiffs the exact

amount now claimed, and to pay it for the enjoyment of
the tolls which they have actually had ; and , though the
lessors have not actually executed the lease, or have only
done so in a manner not binding, still the good sense of
the thing is to look upon the covenant to pay the rent to the
plaintiffs as an independent covenant — the defendants not
being in

a situation to claim

eviction,

or any obstruction

exemption by

reason

to their enjoyment.

of

The

defendants could not have pleaded that the plaintiffs had
no right to make the demise ; and yet that would have been
a fact as conclusive against there being a valid demise as
a defective execution, or a total omission to execute, can
be.
In Wilson et al. v. Woolfryes, 6 M. & S. 341 , there could
be no question about the plea, which was the ordinary plea
of non est factum , and which of course only denied that the
deed was the deed of the defendant ; but it is true that
the court held here ( though Bayley, J., doubted, and I think
not without reason ) that the plaintiffs could not succeed on
that issue, because they had themselves not all executed
the indenture.

The case presented, however, a different

question, and in a different form ; and for all that appears
the plaintiffs there were claiming their rent merely on the
ground of having created the term ; for it is not averred
that the defendant had entered and enjoyed.
I do not, however, say that this case is not difficult to be
reconciled with a judgment sustaining the demurrer to the
first plea in the case before us. So also Berkeley v . Hardy,
5 B. & C. 355 ; Rose et al. v. Poulton et al., 2 B. & Ad.
822 ; and Cardwell v. Lucas, 2 M. & W. 111 , in appear
ance at least, make strongly against the plaintiffs on this
demurrer ; not, indeed, the decision in Rose v. Poulton,
because there the court sustained the action on the covenant
to pay an annuity, although the other party to the deed had
not executed ; but in giving judgment, Lord Tenterden ,
while he did not assent to the position that a mere failure
of consideration would in all cases relieve a party from
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the obligation of his deed, remarked that “in the case of a
lease not executed by the lessor, it certainly does, because,
in default of such execution , there is no lease."
This
opinion, so broadly expressed, has been relied on in this
case , as it has in subsequent cases in England, for support
ing the position, that a lessee who had entered and enjoyed
for the term will nevertheless not be liable on his covenant
to pay rent, unless the lessor has executed the deed.

In Cardwell v. Lucas it was denied in argument that it
could be taken as an authority to the full extent, for that in
;

that respect it was an extra -judicial opinion, and the other
judges said nothing to confirm it ; and certainly the judg
ment in Cardwell v. Lucas proceeded on a peculiar ground,
independent of that principle, and one that does not apply
in the present case , where the lessors named in the deed
are themselves suing the covenantors. In such a case
where the intended lessee has enjoyed during the term ,
the statement of demise should in reason be considered as
matter of inducement not traversable when he is sued on
his own express covenant to pay simply a sum of money ,
and not, as in some of the cases, to do certain acts during
the temn, which implies a necessity that there should in fact
have been a term legally created ; and I am glad to find
that what is so clearly in accordance with the justice of the
case seems well supported by authority. It is stated in
Rex v. Stacey, 1 T. R. , 4, by Buller, J. , that " where
a person assents to an act, and derives and enjoys a title
under it, it shall not lie in his mouth to impeach it. ”
In Com. Dig. Pleader, 2, W. 48, it is laid down, that the
tenant cannot plead non demisit if the demise is by inden
ture, which I take it to be certainly true where the tenant
has entered and enjoyed.
In Parker v. Manning, 7 T. R. 539 , Ashurst, J., observes,
that “ so long as the lessee continues to enjoy the land
demised, it would be unjust that he should be permitted to
deny the title urder which he holds possession ." which
observation it seems reasonable to apply not merely to the
title of the lessor in the land, but to the validity of the
lease under which the lessee has entered and enjoyed , and
24
9 U.C.Q.B.
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by his covenant admitted himself to be taking. In Hodson
et ux. v, Sharpe et al. 10 E. R. 350, the plaintiffs sued , the
defendant on a covenant to repair. The lease required to
be registered under a particular local statute. The defen
dant pleaded, that it was not registered, and was
void ; to which plea the plaintiff demurred.

therefore

The Court

held the plea bad, for that the defendant had had all the
benefit which he could drive under the lease, and could
not set up that it was not registered. And Bayley, J. , said,
“ here the defendant has enjoyed under the lease during the
time in which the breaches of covenant were committed ;
and therefore, even if the lease

were void , " (which , as

between the parties, the court held was not the case , “ I
should have been much disposed to have considered that
he was liable on his covenant as an independent covenant."
Now that was a covenant to repair during the term , and
was therefore not so strong a case in favour of the plaintiff
as the present, which is a covenant to pay a sum of money ,
which would undoubtedly have been a good covenant if it
had bound the defendants to pay the same sum to the
plaintiffs provided they should be allowed to receive the
tolls for a year, without explaining what connection the
plaintiffs had with the tolls, and
demise .

without alleging any

What Bayley, J., threw out somewhat doubtingly in this
case has been expressly adjudged in later cases. I refer
particularly to Cooch et al. v. Goodman, 2 Q. B. R. 580
in which the judgment of the court is, in my opinion,
decisive in favour of the plaintiffs on this demurrer - sup
porting the principle that when the lessee in an intended
lease enters and enjoys the term , he cannot dispute his
liability under his covenants with the intended lessor un
the ground that such intended lessor did not execute.
The case of the Fishmongers' Company v. Robertson, 5
M. & G. 131 , is strong to the same effect. I refer also to
Chanter v. Dewhurst et al., 12 M. & W. 823 ; and to Pistor v.
Cater, 9 M. & W. 315 , though the last case is not so much
in point as Cooch v. Goodman.
Mr. Platt, in his work on leases ( vol. 2, pages 15 and
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396) and Mr. Addison in his treatise on contracts, page 185,
evidently treat the principle I have stated as being estab
lished by these later decisions. Mr. Addison's language
is express .
“ If a lease (he says) be agreed upon, and the lessor does
not exécute his part, so that the term of years in the land
bargained for is not created and transferred to the intended
lessee, the covenants in the indenture sealed by the latter
" cannot be enforced : for the foundation of the covenant
failing, the covenant also fails.

If, however, the intended

lessee has entered into possession of the land, and has had
the use and enjoyment of the premises intended to be
demised to him during the time that the breaches of cove
nant were committed, he will not be permitted to rely on
the non -execution of the lease by the intended lessor as
releasing him from liability, but he is bound to fulfil his
covenant as an independent covenant."
The declaration in this case does expressly allege that
the defendants entered and enjoyed for the time for which
the rent is claimed ; and they are estopped, while they

admit this, from denying the demise, and giving that as a
reason why they should not pay the rent which they have
expressly covenanted to pay to these plaintiffs for what
they have so enjoyed ; or from alleging the want of a
common seal of the plaintiffs to the lease ; or from pleading,
as in the fourth plea, that they had no authority to demise.
As to the second plea : It has been determined in Aveline
et al. v. Wilson, 4 M. & G. 801 , and in other recent cases,
that even when the term is much more than three years,
and so within the Statute of Frauds, this would be no good
plea. The Statute of Frauds, at any rate, has nothing to
do with this case of a lease for one year ; and indeed this
plea seemed not to be attempted to be supported on the
argument. There should be judgment for the plaintiffs, we
think, on all the demurrers.
My attention has been called to a a late case of Pitman v.
Woodbury in the Court of Exchequer (3 Exch. Rep. 4) as
tending to shake the authority of Cooch v. Goodman, if it
had expressly over - ruled it, we must then have considered
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by which of the conflicting decisions we should abide ; and
that must have depended upon which of the two seemed to
us to be best supported by previous authority as well as by
reason ; for we are not, of course, to give way to a decision
of the Court of Exchequer directly at variance with a
previous decision of the Queen's Bench, merely because it
is the latest. But that case does not overrule Cooch v.
Goodman , though it intimates a doubt of its soundness .
The court expressly says that the two cases are distinguish
able ; and they decided Pitman v . Woodbury as they did ,
assuming Cooch v. Goodman to be correct.
I think it
quite clear that Pitman v . Woodbury was rightly decided ;
for there it was pleaded that the defendant never had
entered or enjoyed under the
footing.

lease, but on a distinct

Per Cur. – Judgment for the plaintiffs on demurrer.

BRENNAN V. PRENTISS.
By the 14 and 15 Vic. ch. 66, the parties to a suit are admissible as witnesses
in their own behalf.

Assumpsit on a promissory note made by the defendant
on the 1st of May, 1850, payable in ten days to the plaintiff,
for 1631. 178. 9d. , with common counts for wages , and on
an account stated.
Verdict for the plaintiff for 831. 15s.
Vankoughnet, Q. C., obtained a rule nisi for a new trial
on account of the rejection of legal evidence, and upon the
law and evidence , and for the discovery of new evidence.
Henderson shewed cause .
ROBINSON, C. J.-I think on the facts proved in this case ,
independently of the legal question upon the rejection of
evidence, it would be proper to grant a new trial. But if
granted on this account, it would probably be on the condi
tion of paying costs. The defendant asks for it on another
ground, which he contends entitles him to it on more favour
able terms ; I mean on account of the learned Chief Justice
of the Common Pleas having refused to admit the defen
dant Prentiss to be sworn and give evidence on his own
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behalf at the trial, which his counsel claimed as a right
allowed under the recent statute 14 & 15 Vic, ch. 66.
It happens that I have prejudged this question , which is
a very important one, for going early upon the circuit the
point was submitted to me at the assizes at Niagara, a very
few days after the act was passed, and before a judicial
opinion had been given upon its construction in any other
quarter. The claim to have the defendant examined in his
own behalf took me by surprise, for I had not seen the act
in print in the form in which it had been passed, but I had
heard it spoken of, and was under the impression that it
had not been resolved to make so extensive a change in
the law of evidence as to admit the parties in a civil suit to
When the statute was
give evidence in their own behalf.
handed up to me from the bar, upon the trial of the case
which I refer to, I expected to find that it would not admit
of such a construction, or rather would not call for it, for I
confess my inclinations and feelings were agaist an inno
vation to that extent, and I hoped to find that the legislature
had not sanctioned it.
To allow either the plaintiff or the defendant in a suit to
put his opponent to his oath, and question him upon the
justice of his claim , or of his defence, as a defendant is
compelled to answer upon oath to a bill filed against him,
is a very different matter from allowing a party to swear a
sum of money into his pocket by supporting his own action ,
or to take his neighbour's property by proving his case upon
his own oath . I confess I have a repugnance to such a
system , and my experience in courts of justice would have
made me slow to adopt it, even in deference to the example
set us by the Imperial Parliament, until time had been
allowed for discovering the advantages or disadvantages of
the experiment. There is great good sense , I think , as
well as felicity of expression, in the passages of Lord Chief
Baron Gilbert's Treatise on Evidence, in which he assigns
the reason why the common law does not allow a plaintiff
or defendant to be a witness in his own cause, “for these
(he says )

are the persons who have a most immediate

interest, and it is not to be presumed that a man who com
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plains without cause, or defends without justice, should
have honesty enough to confess it .”
When I was suddenly called on at Nisi Prius to deter
mine whether the statute just passed did or did not allow
the parties to a suit to give evidence in their own behalf
upon the trial I was surprised to find that the statute did
seem very clearly to admit it ; at least the lamguage ap
peared to me so comprehensive and distinct that I did not
feel I could put a refusal to receive the defendant, who in
the case before me desired to be sworn , upon any plain
ground, though, as I have already said, I had a stong im
pression that the act was not intended to have that effect.
I had afterwards, while the assizes continued , an opportu
nity to consider the matter more at my leisure, and I did
not feel that on deliberate consideration of it I could take
any other view, for of course we must look into the statute
itself for its meaning, and cannot act upon any information
as to what the framer of it intended. I had to give such a
construction to it as I believed would be concurred in by
my brother judges.
After my circuit was ended I learned that not long after
I had decided the point, so far as regarded my own practice
for the time, the same question had come before the Court
of Chancery in a case of Fuller v . Richmond, reported 2
Chan . Rep. 509 , and that the decision was, that a party to
the suit was not admissible as a witness on his own behalf.
I have read the judgment of that court, and it states the
reasons for their construction very intelligibly.
If my
brother judges concurred in that construction , I should have
no difficulty in acquiescing in it, for I would rather at pre
sent that the law rested in this respect on its old footing ;
and if the legislature should consider that we have miscon
strued their act, they could easily put an end to any further
misconception . Now, however, a considerable number of
cases that were tried on the last circuit are affected by the
question , whether the evidence of parties was rightly
received or rejected , and the parties are entitled to our
opinion as to which construction is really the right one. I
admitted the parties to be sworn in several cases, and I
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believe three of my brother judges have on their circuits
applied the act as I did, while the learned Chief Justice of
the Common Pleas has determined otherwise, and held the
parties inadmissible, as indeed he did in the case now
under consideration ,
We are not at liberty to read the act with any impression
upon our minds that the legislature could not reasonably
have intended to allow parties to give evidence in their own
behalf, because since justice was first administered in this
province both plaintiffs and defendants have been allowed
in the Courts of Requests, as they are now in the Divsion
Courts, to give evidence on their own behalf, where the
debt sued for is of small amount ; and we know that in
England at the present moment a defendant would, under
a statute lately passed there, be admitted as a witness in
his own behalf in just such a case , and under exactly the
same circumstances as the defendants desired to be admitted
in the case now before us.

We should not be warranted

then in looking at the statute with a conviction on our own
minds that the legislature could not possibly have intended
to allow parties to be sworn to support their own cases.
The first act of our legislature on this subject, 12 Vic.
ch . 70, enacted “that no person offered as a witness shall
thereafter be excluded by reason of incapacity from crime
or interest from giving evidence on the trial of any issue
joined in any suit, civil or criminal, in any court ; but that
every person so offered may and shall be admitted to give
evidence on oath, notwithstanding that such person may
have an interest in the matter in question, or in the event of
the trial of the action in which he is offered as a witness,
and notwithstanding that such person offered as a witness
may have previously been convicted of a crime.
ciProvided, that this act shall not render competent any
party to any suit or action individually named in therecord,
or any lessor of the plaintiff, or tenant in possession in
cases of ejectment (with one or two other exceptions), or
any person in whose immediate or individual behalf any
action may be brougnt or defended , or the husband or wife
of such persons respectively.”

pate fristá juis dit tiwo7
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If the first part of this clause had stood alone — that is,
without the proviso—I should have hesitated, I think , in
coming to the conclusion that the parties to a suit were to
be received under it — at least in their own favour, and espe
cially if no such thing had been ever before allowed either
here or in England, to which country we are in the habit
of looking for example. The words “ offered as a witness ,"
might have seemed to me to point to a party standing in a
distinct position from that of the parties to a suit.

But the

proviso affords a strong argument that the legislature con
ceived they had used words sufficiently comprehensive to
include the parties to a suit, and indeed all persons in all
circumstances, if they did not take care by a proviso to
except all whom they thought it prudent to except. And
they have after all, even by this statute, rendered competent ·
witnesses all parties to a suit except parties individually
named in the record ; so that, even if the latter act had not
been passed , I do not see that we could have refused the
testimony of the members of any incorporated trading
company in an action brought in the corporate name ,
although the pecuniary interest would have been as direct
and might have been much greater than in most cases
where a party is suing in his individual name .
Then comes the late act, 14 & 15 Vic. ch . 66, which
commences by reciting, that the former act did not render
competent any party to any suit or action individually
named in the record, or the husband or wife of such
person respectively,

(noticing also the other exceptions

contained in the proviso in the first act) and stating that it
is desirable that in no case should there be any exclusion
of any person from giving evidence, but that all persons
should be admitted to give evidence on oath as thereinafter
provided ; and then it enacts,
mmediately after this
preamble, “ that the said proviso in the first recited act
shall be, and the same is hereby repealed : provided
always, that no married woman shall be allowed as a
competent witness in any civil proceeding either for or
against her husband."
Now , if this act had stopped here I think we must have
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held, that the legislature intended and considered, that
having cancelled the proviso in their first act, and left the
clause to stand without it, the consequences would be, that
in no case could there be any exclusion of any person from
giving evidence in a suit on account of incapacity from
crime or interest ; and that parties individually named in
the record would thenceforth be received as well as others,
and that the single exception would be, that a wife could
not give evidence for or against her husband - an exception
made from a deference to other considerations than the bias
of pecuniary interest ; for the sake, that is, of preventing
occasions of dissension and suspicion between husband
and wife, or anything that might disturb the harmony or
check the unreserved confidence that should prevail between
them : and if the legislature had left this act to stand thus,
without adding anything to the first clause, they might still
with propriety have said as they have in their preamble,
that all persons should be admitted to give evidence as
thereinafter provided, which means no more, in general, in
recital, than that the legislature deems it expedient for
certain reasons to enact what is thereinafter enacted .
It does not seem to me that we can safely lay so much

stress on those words as to hold that they restrain the effect
of the first clause in the former statute, even when stripped
of the proviso, to the limit within which its effect would be
confined by the second clause of this last act, if that clause
had stood by itself without the first clause.
I do not consider that second clause in the last act as
being the only thing in that act which enables the parties to
a suit to be examined at all, so that we can stop where that
stops, and allow nothing to be done except what that
clause permits. The first clause has the effect, I think , of
making a perfectly clear field for the reception of evidence
in civil cases, with the one only exception of the wives of
parties.
But admitting parties to give evidence notwithstanding
their pecuniary interest in the cause, was one thing ; and it
might have been contended (if the second act had gone no
further (that to compel parties to give evidence against their
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own interest or to disclose the defects of their own titles,
and the weakness of their own case, was quite a distinct
matter. Hitherto that had been prevented in courts of
common law, and in a measure in equity, not on the ground
of pecuniary interest to the witness (for that objection
could not apply where his adversary called him , and was
willing to give him notwithstanding the bias) but it was
the policy of the law to prevent it on other and very obvi
ous grounds.

The legislature, however,

did mean, that .

thereafter parties should be called to testify against their
own side, as well as admitted on their own behalf : that
they should not merely be admitted notwithstanding their
interest—which was all the first act, and the first clause of
the second act, when construed in connection, would have
done -- but that they should also be liable to be called upon
by the opposite party to give evidence against their own
interest, whether they desired it or not.

It may have been

considered that merely making the parties competent wit
nesses notwithstanding their interest, would not be taken
to compel them to be witnesses where the objection of
interest did not apply, and never had applied , but the reason
for exclusion was of another kind.

And besides, the legislature felt it necessary , it seems, to
make some special provisions applicable to this part of the
subject, for the sake of both parties ; for though, where
pecuniary interest of any and every kind was expressly to
be discarded as an objection, there could be no danger that
the party might be left to his own discretion as to tendering
himself as a witness of his own case , or forbearing to do
so ; yet when the intention was also to enable parties to
call upon their opponent to give evidence, there were
other things to be thought of. A party, rather than be
exposed to that test, might choose to absent himself, there
fore that was to be guarded against on the one side ;, and
on the other side , it seems to have been thought fair to give
notice to the party of the intention of the opposite party to
put him upon his oath , in order perhaps that he might look
into his documents and accounts, and make all necessary
inquiries and searches, and consider the privilege which

it
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might be proper for him to claim under that part of the
clause which protects him from being compelled to give
evidence that may expose him to prosecutions for penalties
or criminal proceedings.
In the view taken by the Court of Chancery, the second
clause contains in effect all that the statute provides
respecting the admission of parties, and only renders each
liable to be put on oath by the other, which , as I have
already said, is a change unconnected with the former
incapacity from interest, and would be no extension ( so far
as regarded the parties to a suit) of the former act in
relieving against the objection to competency on the ground
of interest.
I would gladly have taken the same view of the act, but,
with much deference to the judgment of those who differ from
me on this point, it does not appear to me that the operation
of the second statute can be so confined consistently with
its language, and
statutes.

with the scope and objects of the two

It was assumed in Fuller v. Richmond (the case

I have alluded to) that parties in suits have been hitherto
excluded from being witnesses on grounds altogether
independent of their interest.

But I apprehend we cannot

properly say this, for the instances are many in which
defendants in a cause have been examined in favour of
other defendants, when nothing having been proved against
themselves, they have been acquitted on the same . trial, or
when they have allowed judgment to go by default; and
all these cases do clearly proceed on the ground that, where
they have no interest their merely being parties in the
record is no objection to hearing their evidence . I refer
to Doe dem Harrop v . Green, 4 Esp. 198.

And indeed, not

only do the most approved treatises on the law of evidence
place the exclusion of parties from being witnesses in their
own behalf expressly and emphatically on account of their
direct and pecuniary interest in the event, but adjudged
cases by courts of the highest authority take the same
ground. In Worrall v. Jones, 7 Bing. N. C. 399, Tindal,
C. J., said, “ No case has been cited , nor can any be found,
in which a witness has been refused upon the objection in

--
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the abstract that he was a party to the suit : on the contrary ,
may have been brought forward in which parties to the
suit, who have suffered judgment by default, have been
admitted as witnesses against their own interest : and the
only injury seems to have been in a majority of the cases,
whether the party called was interested in the event or not ,
and the admission or rejection of the witnesses has depended
on the result of this inquiry .”
So also in Pipe et al. v. Steele & Harvey, in the Queen's
Bench (2 Q. B. R. 733), Lord Denman observed that “ the
objection of being a party to the record had been deliberately
over -ruled in Worral v. Jones, a case of great authority , in
which the Lord Chief Justice Tindal gave the unanimous
judgment of the Court of Common Pleas that a party to the
record may be examined as a witness provided he be
disinterested . ” The English statute, which excludes interest
as a ground of objection even to the party in a cause, had
not then been passed ; and, as the court perceived a clear
pecuniary interest in that case they rejected the witness
but expressly on the ground of his interest, and not because
he was a party to the record. Now I think, when we read
the two statutes which have been passed here, we can have
no doubt that the legislature did mean, that interest — by
which I understand always to be meant pecuniary interest
--in the event shall not hereafter be a ground of exclusion
of any person in any case .
I do not think that we can found any contrary opinion on
the idea that witness and party are terms so distinct that
the legislature cannot have meant the word witness, under
any possible circumstances to include party ; for it is a
common expression which we find used in our books in
discussion , whether a party may or may not be a witness
in his own cause . There is no repugnancy in the term ;
and it seems to me that the legislature have by their acts
allowed it ; I think, therefore, that in this case the defend
ant should have been admitted, and that we should grant
a new trial without costs. (a)
Ward v. Haydon et al., 2 Esp. 552 ; Stephens v . Lynch , 2 Camp. 332,
Rex v. the inhabitants of Woburn, 10 East. 395 ; Norden et. al. v. Williamson
1 Taunt. 378 .
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DRAPER, J. , ( after referring to and commenting upon the
statutes,and the various authorities mentioned in the note,(a)
-the conclusion at which I arrive, therefore, from a con
sideration of these authorities is, that when the statute
declared that no person offered as a

witness should be

excluded by reason of incapacity from interest from giving
evidence, ( but for the proviso,) it made parties to the suit
competent witnesses though not compellable to be sworn ;
and therefore, when the proviso was repealed as to the
parties to a suit, they became competent witnesses. For
if the incompetency arose only from interest and the cases
abovo referred to appear incontrovertibly to establish that
position the moment that such reason for holding them to
be incompetent was annulled, they became as competent
to be offered as witnesses as any person not a party to the
suit would be.
I confess that my first impression was so much the other
way, from a recollection of the terms of the second section
of our act, that I intimated my opinion at Nisi Prius on the
last circuit ( though it was unnecessary to rule the point)
that a party to the suit was not a competent witness in his
own behalf, though under the second section he was com
pellable to give evidence if called by the opposite party ;
and on a deliberate consideration of that section and of the
former act, without the proviso, it seems to me clear that,
assuming the law to be that it makes parties to the suit
competent yet it would extend no further than to remove
the objection which existed on the score of interest ; and it
contains no language under which such party could be
compelled to give evidence against his will. Assuming the
disqualification to be removed, there would be, but for the
second section, a defect, a want of power to compel the
party to give evidence against his own interest.
(a) Worrall v. Jones, 7 Bing, N.C. 399 ; Pipe et. al. v. Steel et. al. , 2 Q
B. K , 833 ; Brownv . Brown et al. 4 Taunt 752 ; Mant v . Mainwaring et al.
3 Taunt. 139, Morden et al. v, Williamson , 1 Taunt. 378 ; Thorpe v. Barber
et al., 5 C.B. 675 : Barret v. Gore et al., 3 Atk. 401 ; King v. Baker, 2A.
& E. 333 ; Walker v. Giles . 6 C. 11. 662 ; Blackett v. Wier, 5 B. & Č, 385 ;
Mash v. Smith et al . , 1 C & P , 577 ; Haddrick v . Heslop, 12 QB 267, 284 ;
Rex v. the Inhab tants of Weburn ,'10 East 403 ; Fen dem Pewtriss et al.
3 Camp. 177 ; Reg. V, the Inhabitants of Adderbury East, 5 Q.
v . Granger,
195.
B.
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I have been struck with the language used in the second
section of the British statute of last session, 14 &15 Vic.
ch. 99, which enacts that on the trial of any issue joined,
& c ., the parties thereto, and the persons in whose behalf any
such suit &c., may be brought or defended, shall, except
as thereinafter excepted, be competent and compellable to
give evidence on behalf of either or any of the parties to
the said suit, &c. The use of the word “ competent " seems
to imply that the mere repeal of the proviso to the first act
did not make parties to the suit competent. I will not say
absolutely there is no possible way in which other objec
tions than those merely of interest might be urged to the
admissibility of the testimony of a party to the suit ; but
if there were none I am inclined to suppose the term
66
competent ” to be rather introduced to exclude all possible
doubt that he might be called by any other party , than to
treat it as the sole enabling provision for the admission of
his evidence on his own behalf.

Mr. Taylor, in his Treatise

on Evidence, treats the provision of the first section of 6 &
7 Vic . ch. 85, as "exceptions engrafted on the general rule
that no interested witness shall be incompetent to give
evidence ; ” and, if he be correct in this view, the repeal of
the exception would of itself give universality to the rule,
which is the conclusion at which I have arrived in the
matter. ( a )
Rule absolute.

ORSER V. CORNELIUS MOUNTENY AND JOSEPH MOUNTENY.
Ship Registry Act 8 ch. Vic. 5 Sections 13, 16, 21 - Necessity of compliance with,
to effect a valid sale of shares.
Where an action was brought for breach of contract, in refusing to sign
certain promissory notes the sale and delivery to the defendants of shares
in a schooner being alleged as the consideration for the promise ; and it
appeared that the plaintiff had surrendered his interest to the defendants,
and that they had continued in exclusive possession of the vessel; but that
no assignment had been made as the statute directs, and no transfers
indorsedon the registry , nor any new certificate of ownership granted, the
court ordered a nonsuit.
But if the defendanthad given their notes,they could not have resisted pay
ment on the ground that they could not have received a valid title.
Assumpsit — 1st count, on a special agreement, setting
forth that on the 1st September, 1849, in consideration
(a) See Stapleton v. Croft, 15 Jurist, 408.
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that the plaintiff, at the request of the defendants, would
schooner Primrose
sell and deliver to them 21
64 shares of the
at the price of 115l. , the defendants promised to pay for the
same on the delivery thereof by three promissory notes for
(certain sums, payable at certain times, as in the declaration
mentioned ) : that the plaintiff, confiding in their promise ,
on the 3rd of September, 1849 , sold and delivered to the
defendants the said shares, but that the defendants have
refused to make and deliver the notes according to their
agreement.
In the 2nd count the plaintiff declared that on the 3rd of
September, 1849 , in consideration that the defendants were
indebted to the plaintiff in a large sum - viz .,

1151.- for

goods sold and delivered by the plaintiff to the defendants,
the defendants undertook and promised the plaintiff to make
and deliver to him on request their promissory notes (as in
the first count ) : that the plaintiff afterwards-- viz., on the
4th of September, 1849 ,-requested the defendants to make
such notes, but the defendants refused, &c.
In the 3rd count the plaintiff declared, that in considera
tion that the defendants were indebted to him in a large
sum on an account stated , they promised to make and
deliver the notes, and averred a subsequent request and
refusal.
Common counts were added for goods sold and delivered,
money received , and on an account stated .

Pleas. - 1. Non assumpsit.
2. To the first count — That the plaintiff did not sell or
deliver to the defendants the said 215
64 shares of the said
schooner, &c.
3. To the second count - That they were not indebted to
the plaintiff in 115l. , or any part thereof, in manner and
form , &c.
4. To the third count - a similar plea.
The facts proved at the trial were these :-on the 13th of
August, 1847, James Spencer and John Stanton made the
declaration required by our statute 8 Vic. ch . 5, sec. 2, that
they were sole owners in equal proportions of the vessel
called " The Primrose,"

of the burthen of 29 tons, built at
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Athol , in the county of Prince Edward, in 1844, being a
decked schooner ; and took out a certificate of ownership
accordingly for 64
32 shares each. . On the back of this certi
cate of the collector at Picton there was written a memoran
dum of ownership being assumed in 1849, by Cornelius
Mounteny and Joseph Mounteny, each 32
64
It was proved by viva voce testimony, that the shares in
the vessel had , after the 13th of August, 1847, been owned
by different persons, who had not, as it seems, taken any
measures to have their interest registered ; and for all that
appears, the transfers were not made by writing.
One Hazard had in this way become actually possessed

of two -thirds of the schooner, and the plaintiff Orser of the
other one - third . These defendants, in 1848 or 1849, bought
Hazard's two -thirds in the manner mentioned ; and the
plaintiff having sold out his one- third to one Waters, and
the defendants wishing to purchase it, and thus become
sole owners, they agreed with the plaintiff verbally to give
him 500 dollars for his share, deducting 30 dollars on
This agreement was
account of some claim they had.
made in the presence of witnesses ,on board of the schooner,
and while these defendants were in possession of, and
Cornelius Mounteny was sailing her as master.
The plaintiff surrendered up to them verbally his interest
and left them in possession of the vessel ; and they were
to call upon him the same evening and give their notes for
the price, as stated in the declaration .

This transaction

took place on or about the 1st of September, 1849 .
The defendants continued in exclusive possession of the
vessel, and on the 15th of Spetember, 1849, Cornelius
Mounteny had her in the port of Picton, and upon the
collector inquiring into the change of ownership which he
had heard some report of, he stated that he and the other
defendant were then the sole owners, having purchased out
Hazard and the plaintiff.
The defendants, though they kept the schooner, failed to
go, as they had promised, and give their notes ; and, being
asked by the plaintiff some time afterwards to do so, they
excused themselves on account of the hardness of the times
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and made some objection which, in the apprehension of the
witnesses was made in general terms, to the sufficiency of
the bill of sale or writing which they spoke of as having
been received by them from the plaintiff. They were
asked by the plaintiff to get any one to draw a more regular
one if they desired it, which he said he would execute at
once.

They did not deny that they bought the shares ; and

pointed out no specific defect in the writing, which they
only spoke of, but did not produce.

Their chief reason for

not signing the notes, as they stated , was that the times
were too hard for them to give their notes.
The plaintiff had given notice to the defendants to pro
duce the assignment from Spencer & Stanton to Joseph
Mounteny, William Hazard, and the plaintiff and the bill
of sale from the plaintiff and these defendants ; but no
transfers were produced on the trial.
The defendants
objected that there was no proof that the plaintiff owned
the one- third, or any interest which he states himself to
have sold to the defendants : and 2ndly, that there was no
legal evidence to support his argument, which the defen
dants had traversed , that he had “ sold and delivered ” his
shares to the defendants ; for that there was no assignment
from the plaintiff such as the statute requires, reciting the
certificate of ownership - in fact, no assignment shewn at
all, except by parol. · These objections were reserved as
grounds on which a nonsuit might be moved.
The jury found that there was a written bill of sale from
the plaintiff in possession of the defendants, and gave their
verdict for the amount of the notes and interest ( 1291. 58.7d .)
which had been drawn, and tendered to the defendants for
signature, but which, contrary to their undertaking, they
refused to sign.
Patterson, for the defendant, moved to enter a non - suit
on the points reserved at the trial, or for a new trial on the
law and evidence, and for misdirection. He referred to 8
Vic. ch. 5 , and cited Marsh v. Robinson, 4 Esp. 98 ; Cam
den et al. v. Anderson . 5 T. R. 709 ; Tinkler et al. v.
Walpole, 14 East, 226 ; Pirie et al. v. Anderson et al ., 4
Taunt. 652 ; Sherwood et al. v. Coleman, 6 U. C. R. 614.
24
9 U.C.Q.B.
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Fitzgerald , contra , cited Hunter v, Parker et al., 7 M. &
W. 322 .
ROBINSON, C. J. , delivered the judgment of the court.
We are of opinion that the defendants are entitled to have
the rule made absolute for a non-suit.
If the defendants had given their notes when they got
possession of the vessel, and had been sued upon them ,
they could not have resisted payment on the ground that
they had not received a valid title ; because, having the
possession , and use of the vessel, and the enjoyment of the
plaintiff's share in her, they could not set up that there was
a total want of consideration , and must therefore have paid
their notes. But here an action is brought against the
defendants for not giving the notes, as on a special contract ,
and the sale of the vessel is averred as the consideration ,
which sale is distinctly traversed . Proof of the sale lay on
the plaintiff, and although the jury might have been allowed
to infer that a writing of some kind was given by the
plaintiff, yet the evidence shewed clearly that the transfer
had not been indorsed on the registry, and that there had
not been a new registry either of the plaintiffs or defendants
as owners of these shares. Stanton & Spencer were still
the registered owners. The Ship Registry Act is too express
to be got over . The cases which have arisen on similar
provisions in the British statute shew that the plaintiff can
not for any purpose set up a sale on such evidence only. I
apprehend he may bring trover against the defendants, or
claim to be still the owner of the shares, as the defendants
have disaffirmed the sale to them.

Rule absolute for nonsuit. ( a )
(a) Rolleston et al. v . Hibbert et al., 3 T, R. 406 .
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HUGHES V. THE MUTUAL FIRE INSURANCE COMPANY OF
THE DISTRICT OF NEWCASTLE.
Debt onbond, conditional to abide by the award of arbitrators.
The plaintiffinsured his property with the defendants ; upon its destruction
by fire, a dispute arose as to the loss, and the matter was referred to arbi.
tration .
After the fire, but before the award, the plaintiff assigned the bond of sub
mission, the policy of insurance, and the money due thereon , to one H.
G. H.
Held , that the assent ofthe defendants to the assignment was not necessary.
Held also, that the assignment of the submission bond did not, under these
circumstances, by vesting the interest in the+ assignee, affect the legality of
the award made under it.
Held also, that the act abolishing districts (12 Vic, ch. 78) does not take
away from the defendants the name given to them by their charter.
Semble, That the making of the award is not admitted by the pleadings in this
case .
But Held, thatit was sufficiently proved by shewing that the defendants had
acted upou it by paying a portion of the sum awarded , and that their
officer had stated in writingthe particulars of the award, and the sum re
maining due on it.
Debt on bond in penalty of 12501.
Pleas — 1. Bankruptcy of the plaintiff, and appointment of
one Fowkes to be his assignee, who is thereby entitled to
the said supposed debts, sums of money and cause of action
in the declaration mentioned .
2. As to 2321. 198. 5d ., payment ; which latter plea was
specially demurred to, and the plaintiff had judgment on
the demurrer.
The plaintiff replied to the plea of bankruptcy, that be
fore his bankruptcy, and after the making of the bond, he ,
for the consideration of 400l. paid to him by one Henry
George Hughes, assigned to him by deed the said bond
and all the plaintiff's right to the same ; that the defen
dants had notice of this assignment before his bankruptcy ,
and that this action is brought for the benefit of Henry G.
Hughes the assignee, who is alone interested therein , and
that the assignee under the commission of bankruptcy has
not claimed , and cannot claim any benefit from the cause of
action in the declaration mentioned .
The defendant rejoined to this replication to the plea of
the plaintiff's bankruptcy, that the assignment of this bond
to Henry G. Hughes was made by the plaintiff in con
templation of bankruptcy, and for the purpose of giving
him a preference over the other creditors, and was therefore
void in law.
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The plaintiff surrejoined to this, that the assignment to
Henry G. Hughes was made on the 12th of March , 1846 ;
that the commission of bankruptcy against the plaintiff
issued on the 28th of July, 1846 ; that the assignment was
made in good faith more than thirty days before the issuing
of the commission, and without any notice to or knowledge
by Henry G. Hughes of any prior act of bankruptcy ; and
he traversed specially the alleged fraud .
The plaintiff then set out the bond and condition, which
was to abide by the award of arbitrators on a certain differ
ence between the plaintiff and the defendants, respecting
the plaintiff's claim on a policy of assurance on certain goods
of his insured by the defendants which had been des
troyed by fire ; and averred an award made on the 23rd
of March, 1846 , that 5701. should be paid to the plaintff for

;

his loss ; and suggested a breach in not paying the sum
awarded .
The policy was granted by “ The Mutual Fire Insurance
Company of the Newcastle District," on the 13th of De
cember, 1845 .
The fire occurred in the winter of 1846 ,
and upon a dispute about the amount of loss, the plaintiff
and the defendants, on the 4th of March , 1846 , referred the
matter to arbitration . No award was produced at the trial,
but the deputy sheriff swore that, having in that spring
several executions in his hands against the plaintiff, the
award was given to him by one of the arbitrators by the
plaintiff's direction , and that he gave it to Mr. Sidney
Smith, his attorney, in order that he might receive the
money from the defendants to be applied on account of the
executions in the sheriff's hands. Mr. Smith was absent
from Canada at the trial, and the deputy sheriff swore that
he had searched at his office, and could not find it. A let
ter was put in from the secretary of the defendants, in
which he spoke of the award , stated the amount awarded
to be 5701., and that the balance then unpaid upon it (29th
June, 1846) was 3377. 08. 5 d ., and the defendant relied upon
this note, and the fact of part of the sum awarded having
been paid, and also on the pleadings on the record, as being
sufficient to establish the award.
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A deed of the 12th of March, 1846 , was put in , whereby
the plaintiff assigned the policy to Henry G. Hughes. This
was after the fire, but before the award made. On the
same day the plaintiff executed an assignment under his
seal of the bond of submission, and the policy of insurance,
and the money due thereon, to Henry G. Hughes ; and it
was proved that on the 14th of April , 1846, a written not
ice of the assignmeut was sent to the company.
A commission of bankruptcy issued against the plaintiff
on the 1st of June, 1846 , which was afterwards superseded
for irregularity. And another commission issued on the
28th of July , 1846 , more than four months after the assign
ment of the policy.
It was proved that this assignment was made to secure
the amount of a note of the plaintiff, payable to Henry G.
Hughes, but the pleadings did not bring in question the fact
of a good consideration for the assignment,but only whether
it was given bona fide within the meaning of the bankrupt
laws, or for the purpose of giving a fraudulent preference.
Upon that point the evidence was very strong to shew
that before, and at the time of making the assignment, the
plaintiff was in embarrassed circumstances, and appre
hending bankruptcy, though apparently anxious to avoid
being made a bankrupt; that he had led the sheriff, who
had executions against him, as well as various creditors, to
expect that they would receive payment through his claim
under the policy (the loss having occurred in January or
February ), yet that being much pressed, as it was sworn he
was, to make the assignment to H. G. Hughes, in order to
secure a debt, he did so ; that this assignment was taken
through the intervention of a practising attorney, who
strongly urged the plaintiff to make it, in order to secure a
debt of about 2001 , and that it was then arranged that the
plaintiff should receive the balance ( 1701) on the award,
and that amount was accordingly paid him — the intention
being that the residue should be received by H. G. Hughes,
to whom the plaintiff was indebted for money borrowed ,
and should be paid over by H. G. Hughes to a creditor of
his, Mr. Hall.

The sheriff , it appeared , contended against
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this assignment, and induced the company to pay over 2001
to him, to be applied on the executions, and indemnified
them for doing so, so that he was in fact the defendant in
this cause to that extent.
The learned Judge directed the jury, that it was of no
consequence that the plaintiff was in embarrassed circum
stances when he made the assignment, if it were not a
voluntary act of his own, and if he were pressed to give the
security ; that if it was obtained at the solicitation of the
creditor, and did not spring from the desire of the debtor to
give a preference to one creditor in contemplation of bank
ruptcy, it would be good.
The jury gave their verdict for the plaintiff, for 5246.
Vankoughnet, Q. C. , obtained a rule nisi for a new trial
on the law and evidence, and for misdirection ; or to arrest
judgment, on the ground that there is no such corporation
as the “ Mutual Fire Insurance Company of the Newcastle
District ;" that the benefit of an award against the defen
dants could not be assigned or made use of against them
without their consent, which is not averred : and that the
record docs not shew an assignment made under such cir
cumstances and at such time as to avoid the effect of the
bankrupt laws.
C: R. 437.

He cited Anderson et al, v. Gamble, 8 U.

Cameron , Q. C., contra , cited Slatterie v. Pooley, 6 M.
& W. 664 ; Boileau v. Ruttin, 2 Exch. Rep. 665 ; Hawkins .
v. The Municipal Council of Huron, &c., 2 U. C. C. P. 72 ;
Edmunds v . Grooves, 2 M. & W. 642.
ROBINSON , C. J., delivered the judgment of the court .
We think that this case went to the jury with a proper

direction.

The pleadings left but the single issue for the

jury to try, whether the assignment to H. G. Hughes was
fraudulent or not, with reference to the bankrupt laws ; and
taking the facts to be as Mr. G. B. Hall represented them ;
it was not fraudulent; for he swore that he urged its being
done, and Charles Hughes, according to his acconnt, was
not inclined to do it, but yielded to his solicitations.
There are some particulars in Mr. Hall's evidence which
I cannot quite understand .

He states the assignment to
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have been asked for. and obtained by him by the direction
of his father, to whom money was coming on a draft; but
from which of the Hughes the money was due, and what
amount remains due on account of it, to the witness's father,
does not appear ; nor is the reason explained why Charles
Hughes should have met the draft ; when due , or why the
assignment should have been taken to Henry G. Hughes,
in order to secure that debt, rather than to the person to whom
the debt was due, or his agent. I confess I do not find the
evidence at all clear in this respect ; but the pleadings do
not raise any question on the sufficiency of a consideration
for the assignment, but on the single ground that it was
made in order to give a fraudulent preference to one
creditor over the others, not questioning that the person to
whom the assignment was made was a bona fide creditor,
either on his own account, or as acting on behalf of another.
I cannot make out on the evidence that there was such a
sum to be covered in consequence of the transaction that
he spoke of as would be at all equal in amount

to the

claim under the plea, or rather to the balance still due upon
it, and for which the verdict has been given ; and certainly
no more should be withheld from the assignees of Charles
Hughes the bankrupt, than whatever is actually due of
the debt which the assignment of the policy and the
arbitration bond was intended to secure. The pleadings,
however, do not open to us any question or difficulty of that
kind. If this assignment is intended to be made use of for
the recovery of a larger sum than remains due on account of

the debt which it was given to secure , the assignees of
the bankrupt must take their remedy, either by equity or
by application for the eqitable interposition of this court.
With respect to the exception taken , that the making of
the award was not legally proved, we do not think that we
could hold what the plaintiff contended for that is, that the
reference by the defendant to the award in the second plea
dispensed with the necessity of the plaintiff's giving evi
dence of it when he came to prove the truth of his
suggestion which followed the issue joined on the other
plea, though perhaps on fuller consideration that might be
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found correct, considering the nature and order of these
pleadings.
But we are of opinion that there was no necessity for giving
further evidence of the award than was given , when it was
shewn that the defendants had recognized and acted upon it,
paying a certain sum with express reference to the award
and as part of the sum awarded , and had through their
officer stated in writing the particulars of the award , and
the sum remaining due by them upon it.
We see no difficuity arising from the late Territorial
Division Act, which abolishes districts, for we find nothing
in either of the statutes, 12 Vic. ch. 78 or 79 , which should
disable this corporation from continuing to use the name
given to it in its charter, 6 Wm. IV. ch . 18, sec. 4. It is by
that name it was incorporated, and there is nothing express
or necessarily to be implied in any of the statutes, which
compels, or, so far as I can see, warrants a change of the
corporate name.
As to the objections, that the policy could not be assigned
without the assent of the corporation, and that the assign
ment, made as it was, and as it is stated in the record to have
been made, does not place the policy out of the control of the
bankrupt laws, we see nothing to support them. We think
the plaintiff entitled to succeed upon the evidence on the
only issue to be tried, and we find nothing in the record
that makes against the plaintiff's right of action.
It was argued by Mr. Vankoughnet, on the part of the
defendants, that if the assignment was valid , then the
interest was in

the assignee, and the award could not

legally be made afterwards upon a submission of Charles
Hughes, the person assured ; but the submission was
entered into before the assignment, and was according to
the act, and the assignee, whose title is no otherwise
impeached than by a question raised on the bankrupt laws,
took his assignment with a knowledge of the submission
bond. The evident intention of the assignment was to
substitute him for the assured as to all subsequent proceed
ings, taking the thing up as it then stood, with a reference
already assented to, which the assignee thus ratified , and
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which indeed he could not have avoided. We discharge
the rule ; begging it, however, to be borne in mind that our
judgment is such as the evidence calls for in connection
with these pleadings, and that we are not, by our judgment
declaring our conviction that the plaintiff has shewn a claim
in his own right to the full amount of the verdict ; or that
the defendants might not, by taking another course, have
restrained the amount of the verdict. It is unnecessary to
determine that, in disposing of this rule.

Rule discharged

CHURCH V. FOULDS .
The plaintiff contracted with one L. for the purchase of a lot of land, and
paid down a part of the purchase money . The agreement between them con
tained these words : “ It is understood that the said C. has now possession,
full control, and enjoyment of the said premises from this time forward , and
that if any person be now occupying the said premises the said C. is to have
full control thereof in all respects the same as_if occupied by original
bargain with him ; also that said C. assumes said L.'s situation in respect
thereto in full .”
When this arangement was made, one J. was living on the place by Li's per
mission . The plaintiff went upon the land, and found several persons
employed by the defendant in cutting timber there ; he informed them , and
J. of his purchase, and forbade further tresspasses. J. was also desired by
him to go off the place, but refused. The defendant rested his defence
upon J.'s right to sell him the timber, which was not sustained upon the
evidence .
Held , that_the plaintiff might maintain trespass against the defendant, or
against J. , for anything done illegally after his entry, if not for all that
had been done after he had purchased .
Trespass for entering on lot 13, 8th con . Percy, and cut
ting down and taking away timber, trees, &c.
2nd count, for taking away the trees of the plaintiff.
Pleas—1 . Not guilty.
2. To 1st count — the close not the plaintiff's.
3. To 2nd count — that the trees were not the plaintiff's.
4. To 1st count, that one Lawrence was seized in fee of
the close, by whose leave he committed the trespass, & c.,
giving colour to the plaintiff.
replied de injuria.
At

the

To this last plea the plaintiff

trial, before Robinson, C.

J., at Cobourg, it

appeared that this lot of land , and another adjoining it,
belonged to one Lawrence ; and the plaintiff produced and
proved a written agreement between himself and Lawrence,
made on the 25th of November, 1850, in Oneida County, in
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the state of New York, whereby Lawrence agreed to sell
him lots 13 and 14, in the 8th concession of Percy, “ or
his, Lawrence's, interest therein ," for 726 dollars, of which
145 dollars were paid by the plaintiff at the time, and the
remainder was made payable in four instalments with
interest.

This agreement contained these words “ It is under
stood that the said Church has now the possession , and full
control, and enjoyment of the said premises, from this time
forward, subject to the provisions thereof (that is to his
making the payments ), and that if any person be now occu
pying the said premises, the said Church is to have full
control thereof in all respects, the same as if occupied by
original bargain with him ; also that the said Church
assumes said Lawrence's situation in respect thereto in full :
and that if Church should fail to perform any of the con
ditions of the said contract on his part, then Lawrence may
declare the contract void, and may re -enter and repossess
himself of said premises, by ejectment or otherwise, with
out defence by Church or his assigns.” This agreement

was under the seals of the parties.
It was proved, that in the following month, Church hav
ing made this agreement, and hearing that people were
cutting timber on the land, went upon it with a witness,
and they found one Henderson and several persons so
employed, and working, as it afterwards appeared for the
defendant. The plaintiff told them he had bought the
land, and forbade them from trespassing ; they referred him
to one Judge who was living on the land, and the plaintiff
went to Judge, and informed him of his purchase, and
desired him to go off the place. Judge reproached the
plaintiff with having acted treacherously in making the
purchase, and denying that Church had in fact bought it :
he refused to go out.
The plaintiff summoned Henderson before a justice, to
answer for cutting the timber; the defendant in this action ,
Foulds, was present at the hearing of the complaint, and
admitted that it was he who had set Henderson and the others
to work .

He said he had bought the timber on the lot from
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Judge ; that he could not himself tell whether the title of
Lawrence to the land was good ; but that if it was, then he
would maintain that he had a right to buy the timber from
Judge as he had done. He asserted that Judge had made
some agreement with Lawrence, before the plaintiff's con
tract with Lawrence was entered into, and in proof of it he
produced some letters which had passed between Lawrence
and Judge. The defendant rested his claim on Judge's
right to sell the timber to him, and he produced letters of
Lawrence in proof of Judge's authority.
Lawrence was himself called at the trial of this cause, and
he swore that the year before he sold to the plaintiff, Judge,
who was then entirely a stranger to him, came to him in
the United States, and wished to buy this lot from him ;
that he thought Judge's offer too low , and refused it, upon
which Judge went away, but some weeks after this Judge
wrote to him about it from Canada, and that he replied by
letter to the effect that he would not accept his offer till he
could himself come to Canada and see about the land ; but
that if Judge chose he might go on the land, but that he was
not to sell the timber, nor cut any, except for the purpose of
clearing ; and that if the witness determined not to sell to
him , he would pay him for any clearing he should make,
or would let him live on the land until he settled with him .
Judge wanted to buy 100 acres only , and Lawrence swore
that he knew there was a mill site on the 400 acres, and as
Judge did not want the whole, he declined to sell him a
part until he first ascertained where the mill site was .
He swore further, that after this, and before the plaintiff
came to him he had ascertained that Judge was a man
without means of making payment, and had resolved not to
sell to him ; that the plaintiff paid him 145 dollars down,
and that he stipulated that the plaintiff should satisfy Judge
for his clearing. Judge's application to Lawrence was
made about a year before the witness made the sale to the
plaintiff.
It was proved that the timber cut down by the defendant
was worth 981., and it was almost all cut after the plaintiff
went on the land , and informed the people of his title , and
forbade their trespassing.
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Judge was also called as a witness, and he represented
that Lawrence , when he told him he might go into posses
sion, not only allowed him to make improvements, but
agreed also that he might sell any of the timber that
he chose, and if the bargain fell through , he was then to
pay over to Lawrence the money he had received for such
timber ;—that he had cleared a good deal and had a crop in
the ground, when the plaintiff came and wished to buy all
the timber on the lot ; but not calling afterwards to com
plete the transaction , he sold the standing timber to the
defendant for 451. He admitted on his cross -examination ,
that he had written to Lawrence and had received answers ,
which answers he said he had given to Foulds. It was
objected that the plaintiff could not examine as to the con
tents of these letters, because he had not given notice to
Foulds to produce them , to which it was answered that the
plaintiff had no reason for supposing that they were then
in the defendant's possession, as they were documents be
longing to Judge, and that he was therefore not bound to
give him notice ; and, as the defendant's counsel had, in his
address to the jury, spoken of these letters and their contents,
as if they fully justified what Judge contended for, and as if
he had them in his power to produce, the Chief Justice
allowed the witness, on his cross -examination, to state their
contents. He swore that Lawrence wrote to him that he
must not let any one take the land , but said nothing about
the timber, but that when he went to him in the State of
New York, he told him he might sell the timber ; though
he admitted that he was quite a stranger to Lawrence, and
that he had only offered to pay for the land in trade, which
offer Lawrence, he said, had agreed to.
Lawrence most positively denied that he had ever given
any right to Judge to dispose of timber, and declared that he
wrote to him only to the effect that he might clear land,
and if he should not sell to him he would pay him for his
trouble. He swore that he forbade him from cutting any
timber for sale.
It was objected that, looking on the plaintiff as a bar
gainee of the land , he could not bring trespass before entry ;
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and that the plaintiff had at the time only contracted to buy
and had not actual possession . On the other hand, it was
contended , that as the plaintiff had entered and asserted his
right, and forbade the defendant and his servants from cut
ting timber, that would give him a right to maintain tres
pass for all that was done afterwards, although his right
was denied.

The question was, how the evidence would

apply to the pleas denying the plaintiff's property in the
close and in the goods.
At the conclusion of the case the learned Chief Justice
told the jury that it was for them to determine whether
they believed the account of Judge , or of Lawrence ;
that the statement of the latter seemed in its nature more
probable than the other, and that it had an unfavourable
appearance for the defendant that he did not produce Law
rence's letters to Judge, on which his authority to
sell the timber had been attempted to be supported before
the magistrate ;—that if they did not believe that Lawrence
had sold the timber to Judge, or had allowed him by letters
to take it (and he positively swore he had not), then they
should find for the plaintiff, because he had entered before
the trespass, and had asserted his title, and Judge was
only in on a temporary arrangement or understanding,
revocable at any time, and not on an absolute contract of
purchase, and Lawrence had since sold to the plaintiff, as,
according to his account, he was at liberty to do.
The jury, on this evidence and direction, gave a verdict
for 801.
Vankoughnet, Q. C., obtained a rule nisi for a new trial
on the law and evidence, and for misdirection, or that a
verdict should be entered for the defendant on the plea
denying possession in the plaintiff.
He cited Doe Baker
v. Combes, 19 L. J. C. P. 306 ; Com . dig., Trespass B. 3 ;
Wheeler v. Montefiore et al ., 2 Q. B. R. 133 ; Mires v.
Solebay, 2 Mod. 243 ; Thomas v. Phillips, 7 C. & P. 573 ;
Davis v. Danks , 3 Exch . R. 345 .
Cameron , Q. C., showed cause , and cited Bulwer v .

Bul

wer, 2 B. & Al. 470 ; Butcher v. Butcher, 7 B. & C. 399 ;
Newton et al. , v . Harland et al. , 1 M. & G. 644 ; Gordon v.
Harper, 7 T. R. 9
1 Saund . 322 b. , 2 do. 476.
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ROBINSON, C. J., delivered the judgment of the court.
We think that the plaintiff was entitled to succeed on the
issues on the pleas denying that the close and the
trees were the plaintiff's. As between the plaintiff and
Lawrence, no doubt the fee is in Lawrence; but the plain
tiff, having contracted to purchase from him, and paid a
large portion of the price, and not having forfeited his con
tract under which the right of possession is expressly given
to him, he would, beyond all question, be in a situation, if
under such circumstances he were living on the place in
peaceable possession, to sue in trespass for any injury of
this kind committed by a wrong-doer ; and such wrong -doer
could not obstruct his right to recover by setting up the dry
legal estate in Lawrence, while the plaintiff was in pos
session as equitable owner, and with the assent of Law
rence, receiving the profits to his own use, and'not as tenant
to Lawrence.

Then , here it is true, that the plaintiff was

not actually living on the place and occupying it peaceably
as owner, when the defendant, in defiance of him, cut these
trees, for Judge lived on the land — that is, he persisted in
doing so, although he knew that he was not accepted as a
purchaser, and that the plaintiff was ; and he did not offer
to go out if he were paid for his clearing, nor maintain his
right to remain , or to sell the timber on any such ground.
When the plaintiff entered, informed him of his purchase,
claimed right to the possession, and forbade further tres
passes, he placed himself in that situation that he could
maintain trespass even against Judge himself, for anything
done after that, if not for all that had been done illegally
The case of Butcher
after he had made his purchase.
v. Butcher, which was cited by Mr. Cameron in the
argument, establishes that, as we think, clearly, and so
also do the cases of Taunton v . Costar, 7 T. R. 431 , and
Hey v. Moorhouse et al., 6 Bing. N. C. 56.
It is complained, however, that the amount of damages
given by the jury is altogether too high ; that it was the
estimated value of the timber as it lay in its prepared state,
whereas there was no evidence that it had ever been re
moved from the land, but it may yet be lying there and be
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at the disposal of the plaintiff, I conceive, however, that
the witnesses who spoke of the value of the trees estima
ted them as standing timber, and certainly not by their
price per foot as marketable lumber — in which case I am
persuaded the estimate would have been much higher. It
may be that the valuation is high, but we should find it
difficult to relieve on that ground, for we must now assume
that the jury believed Lawrence, and disbelieved Judge ,
whose accouut that he was allowed by Lawrence to make
market of all the timber he pleased, and was only cautioned
to let no one take the land, seemed, I confess, most absurd .
From the manner in which he gave his evidence, as well
as the nature of his testimony, and from his not producing
Lawrence's letters - on which he had professed to found his
claim

- nor accounting for not producing them , there is

every reason to conclude that he was acting disingenuously,
and taking an unfair advantage of the owner of the land in
stripping it of its timber for sale, when he had little reason
to believe that he would be accepted as purchaser. Foulds
rested his defence on Judge's right ; he was fairly warned ,
and would not desist ; but chose to go on in disregard of
the plaintiff's right, and of course he did so at his peril.
It is tresspass, not trover, that is brought here ; the land is
rendered so much less valuable to the the plaintiff who has
bought it, and it is into his pocket the damages should go
not that of his vendor. Lawrence, indeed , lays no claim to
them , but appears as a witness to support the action of his
vendee . There are some cases in which either one of two
parties is in a position to recover damages for injuries done
to propriety, but whoever sues first will , in that case, pre
vent the other from recovering also, for there can be no
double satisfaction ; and it is of no consequence to the de
fendant which he is made to pay .
It appears to us that the only question in this case is,
whether the damages are so obviously and greatly exces
sive that we should interpose on that account, considering
as wemust,all the circumstances ; and we think we ought
not to interfere on that ground .

Rule discharged.
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CASTLE V. ROHAN .

R. leased to C. certain premises for eight years. C. covenanted that he would ,
at his own charge, place the land and premises in good order ; thathe
would build a new stable, &c. ; and would repair and keep repaired the
fences and gates then erected, or that might be erected during the term ;
on account of these improvements and additions it was agreed that no rent
should be paid for the first nine months.
Held, that the lessee was not obliged to perform his covenant within the time
for which he was relieved from rent,
And Quære, whether he should have the whole term to do the work, or must
be held to have agreed to do it within a reasonable time.
Trespass — 1st count, quare clausum fregit, describing
the close as the north half of 12, in the 8th concession of
the Gore of Toronto.
2nd count. Trespass in breaking and entering a dwel
ling house of the plaintiff, situate in the said close, and
expelling the plaintiff and his family.

3rd count.

Taking goods of the plaintiff : grain, manure ,

wood , wearing apparel, and farming utensils.
The defendant pleaded - 1. As to all of the first count,
except the breaking and entering, and to the trespasses in
the third count, not guilty.
2. As to the entry in the first count, liberum tenementum
3. To the second count, liberum tenementum .
4. As to the breaking and entry in the first count charged ,
the defendant set out a demise from him to the plaintiff
before the trespass - viz ., on the 27th day of April , 1849—
for eight years, at 451.a year rent : that the plaintiff entered
The demise was
and was possessed under the demise.
afterwards set out on oyer, and the pleadings presented
several questions on the effect of

its

provisions, which,

without specifying the several pleas, may be shortly stated.
The lease was made by the defendant to the plaintiff on
the 27th of April, 1849, and by it the defendant leased to
the plaintiff sixty acres of cleared land, and a dwelling
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house thereon, barns, stables and other outhouses thereon
being, for eight years from the date, paying during the
term the yearly rent of fifteen shillings per acre, or 451. , by
half yearly instalments on the 27th of April, and the 27th of
October in each year, “ without deduction or abatement
on any account or pretence whatever, except the payment
of such sum or any part thereof, on account of rent or other
wise, for nine months from the date ; said nine months to
be given free of payment of any sort to the said Castle, on
account of work and buildings thereinafter specified to be
done and built by the said Castle — the remaining quarter of
the first year to be paid at the rate aforesaid on the 27th of
April ensuing the date ;-with clause of re - entry in case any
part of the rent should be iu arrear twenty -one days, or in
case of the plaintiff underletting without the defendant's
assent.
The plaintiff covenanted for the due payment of the said
rent of 45l. , and that he would at his own charge well
and sufficiently place the said land and premises in good
order and condition, and build a new stable thereon 20 x '16
feet, with floor, and stalls, and necessary fixtures ; and
build a brick chimney to the house then on the premises,
with lime and sand ; and make certain other improvements
and additions specified in the lease ; and also place the
barn in good repair, ( specifying also certain things to be
done to it ) ; and would repair and keep repaired the fences
and gates then erected, or that might be erected during the
term :

That he would cultivate the farm in a proper manner ,
and not dispose of more than two and a half tons of hay in
each year :

in

And would at the end of the term , yield up the premises
good repair ( wear and tear, and certain casualities

excepted) ; and would, before leaving the same, have the
land well fenced into six equal fields : with proviso, that if
the 45l. rent reserved , or any part thereof, should be in arrear
twenty -one days, being lawfully demanded ; or if any of
the covenants of the plaintiff should be unperformed , then
the defendant might enter and re -possess the premises, and
remove the plaintiff.
26
9 U.C.Q.B.
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And the defendant pleaded, that after the plaintiff entered
though a reasonable time elapsed, the plaintiff would not
place the barn in good repair (specifying what the lease
required him in that respect to do) ; and did not, nor would
repair the fences and gates erected in the close, although
the defendant - viz ., on the 1st of October, 1850 - requested
him to do so ; wherefore the defendant, in pursuance of the
covenant of the plaintiff and the powers reserved to him
by the lease, entered upon the close and took possession
thereof, as he lawfully might, &c ., which are the same tres
passes, &c.
He also justified entering and taking possession on
account of non -payment of 221. 108. , a half year's rent due
on the 27th of October, 1850 , after demand made , and ex
piration of twenty -one days.
The plaintiff answered, that a reasonable time for placing
the barn, fences and gates in repair, as in the defendant's
rejoinder mentioned , had not elapsed , & c. :
And that before the defendant entered he had paid him
the 221. 108. - viz ., on the 13th of November, 1850—due for
rent claimed by the defendant.

At the trial before Sullivan, J. , at Toronto, it appeared
that in December, 1850 , the defendant entered into the
dwelling -house, which the plaintiff had left fastened, and
with a chair or ' two and a table in it, and gave possession
to a third party ; no stable being then built, nor such a floor
laid in the barn as the lease called for ; and the work to the
house not being done, some parts not at all, and others in
a different manner from that stipulated for ; and the fences
being out of repair.

The plaintiff had then been eighteen
months in possession, and had left the place to go and live
with his father, leaving no cattle on it, but a few acres of
wheat in the ground. Some of the witnesses stated, as to rea
sonable time, that they thought the plaintiff could hardly by
his own labour, while working the place, have done all that

he had engaged to do before the time that the defendant
entered ; but that no doubt he might by hiring persons to
do it, and probably by expending the nine months' rent
which he had been allowed on account of the work. The
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rent was proved to have been paid on the 13th of
November 1850 , after distress, but within the twenty -one
days.
The learned judge inclined to the opinion , that the
plaintiff was bound to do the work within the nine months,
as if the plaintiff had covenanted to erect the building and
do the repairs in consideration of a sum of money to be
paid on a certain day, not being an impossible day ; or as
if the defendant had agreed to pay a sum of money to the
plaintiff by a certain day in consideration of buildings
to be erected — no time for completing the buildings being
specified .
He held, therefore, that as to the entry and eviction the
plaintiff was not entitled to recover, as the defendant's
entry was lawful, and the plea of non est factum not sup
ported : the condition being in effect such as the defendant
bad stated in his plea, although not so expressed in words
in the lease .

But as to the third count, for taking the goods, he con
sidered the plaintiff entitled to recover, because it was
proved that there were some trifting articles in the house
when he entered ; and there were no pleas to that count
but not guilty ,—and that the goods were not the plaintiff's.
The defendant's counsel objected to this because no such
cause of action had been opened to the jury.
It was settled that on this direction a verdict should be
given for the defendant on the issue of non est factum : and
on the issue as to reasonable time having elapsed for doing

;

the work ; and for the plaintiff on the third count, with 10s.
damages.
Bell, for the plaintiff, obtained a rule nisi for a new trial
on the law and evidence, and for misdirection . He cited
Sir Francis Burdett v. Withers, 7 A. & E. 136 ; S. C. 2 N.

Cameron ,

Q. C. ,

contra,

W.

cited Wood

;

& P. 122 ; Payne v. Haine, 16 M. &
Covenants, sec. 3 P. P. 40-58 .

541 ; Platt

v.

the

on

Cooper

Miners’ Co. , 7 C. B. 906 ; Pordage v. Cole, 1 Saund, 319 l. ;
Platt on Leases, vol. ii . 103, 197 ; Doe dem. Pitman v.
Sutton et al. , 9 C. & P. 706 .
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The question was whether the lease produced supported
the defendant's plea, which was, that by the lease the
plaintiff covenanted with the defendant that he would ,

by

the 27th of January 1850 (that is, by the end of the first nine
months of the term ) build the new stable, and put up the
new chimney in the house, and do the repairs to the barn ;
or whether the plaintiff had not by the lease a discretion to
do these things at his convenience during the term, though
the first nine months' rent was to be allowed for on account
of them - no time being specified in the lease within which
any of the work was to be done .
ROBINSON, C. J. delivered the judgment of the court.
We are of opinion that the stipulation that the repairs and
additions spoken of were to be allowed for to the lessee on
account of the first nine months' rent has not the effect of
binding the lessee to make the repairs in that time, and so
that the agreement is not correctly set forth when it is
averred that the lessee bound himself to have the work
completed by the 27th of January. As to the repair of gates
and fences, it would be repugnant to give it that construc
tion , because the whole of the cleared land was to be fenced
by the end of the term in a totally different manner ; and
surely the lessee might be allowed to content himself in the
meantime with going to as little expense as possible with
the fences.

While he had the enjoyment of the place, the

insufficiency of the fences

to keep the

cattle

out

could

concern himself only, and at all events not the lessor ; and
as to what was to be done to the house, and the building a
new stable, and repairing the barn, the 'longer these were
deferred the more valuable they would be to the lessor when
delivered up at the end of the term . It was reasonable that
the lessee should ask to be allowed to deduct out of the
earliest rent, because that would the better enable him to
do the work early ; and the earlier he did it the better for
himself ; and he might well insist that the farm without
a habitable dwelling house, no stable, a barn without a
floor, and the fences out of repair, was not worth 451. á year,
he was to pay that rent from the first ; and if the lessor
admitted that he ought himself to be at the expense of the
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repairs and additions, it would seem fair that he should be
allowed to stop the value of the requisite repairs from the
first rent, because he would then have either the farm in a
proper state, or an equivalent in being relieved from the
rent ; but if such a stipulation for his benefit must draw
after it as a consequence an obligation to do the whole
work within the nine months, it might prove an inconveni
ence and disadvantage rather than a benefit.
Whether the lessee should have the whole term to do the
work, or must be held to have agreed to do it in a
reasonable time

( no

time being

mentioned )

is

a

nice

question .
The case in Dyer 33 a. 10, is clearly not in point, because
there the lessee had to repair the bank of a river, and if he
delayed to do so after a breach the greatest mischief might
That is a peculiar case .
Here the stable and the
follow .
barn floor would be of as much worth to the lessor, and
more, if built in the last year of the term than if constructed
in the first nine months.

We have found no authority for holding, that upon an
agreement like this the tenant must leave all his repairs and
additions done within the period of the rent accruing which
his landlord is to allow him to retain on account of the
repairs : and as the case went to the jury with an expression
of the learned judge that in his view of the case no greater
latitude was allowed , we think there should be a new trial
without costs .
As to the verdict of 108. given for taking the goods in the
house—whether that was proper or not is not now in ques
tion, for the plaintiff only has moved against the verdict,
and that part of it is not complained of ; but I do not see
that the plaintiff should have been allowed to succeed as
regarded the goods; for, independently of his not going for
that trespass at the trial, there was no evidence that the
defendant had meddled in any way with the trifling things
which the plaintiff had left in the house. He could not
help the plaintiff having left them there ; and if he had a
right, as the jury found he had, to resume possession of the
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house, I do not see that he was shewn to have committed
any trespass in regard to the things left in the house.

Rule absolute. ( a )

LOSSING V. JENNINGS.
The defendant, a bailiff of a division court, having an execution against J. L.,
went to him and seized a yoke of oxen, which he allowed him to retain for
the timeon receiving an acknowledgment of the levy indorsed on the writ.
J. L. absconded leaving the oxen with the plaintiff. The defendant took
them away ; whereupon she brought trespass, alleging that she had
received them from J. L. , on the day of his departure, in payment of a debt.
Held , that under a plea denying the plaintiff's property it was competent for
the defendantto give in evidence the execution andseizure under it,
Held also, that by the acknowledgment given the debtor had put it out of his
power to transfer the goods seized .
Trespass for taking a yoke of oxen belonging to the
plaintiff .
Pleas-1 . Not guilty.

2. That the goods were not the goods of the plaintiff,
The defendant was a bailiff of a division court, and had
several executions, at the suit of different plaintiffs, against
the goods of John Lossing, (who was son of the plaintiff,
Lydia Lossing,) amounting in all to more than 201. On
the 14th of May last he went with these executions to levy
on John Lossing's property , and found him employed on a
job of road -making, having these oxen and a horse in his
possession ;

he acquainted him with his

business,

and

seized the property, and took, on the back of an execution
for 81. at the suit of one Treffny, an acknowledgement of the
levy being made, signed by John Lossing ; and the bailiff
thereupon left the oxen in John Lossing's possession until
they should be required to be sold.

On the 19th of May

John Lossing absconded, having first taken the oxen to the
plaintiff's, his mother's, and left them there, and then he
drove away with the horse.
The bailiff, finding he had absconded, traced the property
to his mother's, and she then claimed the oxen as her's,
declaring that the horse had belonged to her, and that her
son had brought them to her on the same day he absconded ,
(a) See Luxmore v, Robson et al. 1 B. & Al. 584.
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and gave them to her in payment for the horse which she
said she had sold him.
The defendant informed her of his having levied upon
them on the 14th of May ( five days before) , and took them
away, which was the trespass complained of. There was no
proof of any sale by John Lossing to his mother of the
oxen ; nothing but that when he was actually flying from
the province he left them with her, or sent them to her, but
the learned judge considered that the defendant could not
give evidence of the warrant upon the issues joined, and so
excluded that from the jury's consideration, though he
directed for the defendant on the ground that the plaintiff
had shewn no right to the oxen.
1 The jury found for the plaintiff and 151. damages.
Hagarty, Q. C., obtained a rule nisi for a new trial for
misdirection, and rejection of legal evidence, or on the law
and evidence, and on affidavits ; against which
Read shewed cause, and cited Samuel v. Sir J. Duke et
al. , 3 M. & W. 622 ; Manders et al. v. Sir James Williams, 4
Exch . Rep. 399.
ROBINSON, C. J., delivered the judgment of the court.
The defendant insists that having scized the oxen they

were in his possession - i. e . in custody of the law - bound
by the writ if he had not even levied, but clearly bound by
the levy ; and that his defence therefore was admissible
under the plea denying the plaintiff's property in the goods.
The only affidavit in opposition to the rule is one made by
the plaintiff herself, not by any means satisfactory, and
quite opposed to the evidence given on the trial. We could
not give much ' weight to it.
The questions are - 1. Whether the execution and proof
of seizure under it should not have been admitted ? in which
case clearly the defendant should have a new trial .
2. If not so, whether there should not be a new trial on
the ground that it appeared the goods really were John
Lossing's, and no proof that the plaintiff had any interest
in thèm ?
We are of opinion that the defendant was entitled to a
verdict upon the evidence and pleadings, and that there
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should be a new trial without costs , the direction to the
jury being in favour of the defendant.
The bailiff had seized the oxen while in the possession of
the plaintiff's son, who owned them , and against whose
goods he had an execution . The indorsement on the writ
signed by John Lossing was an acknowledgment that the
bailiff had seized, and we can put no other construction
upon that, than that it was intended to be an assurance to the
bailiff, that if he was allowed to keep the oxen in his posses
sion while he was working with them they should be forth
coming when required for sale, unless he should in the mean
time settle the debt. While the debtor held them under those
circumstances and on those terms, he had it not in his power
to transfer them to another, and thereby defeat the special
property in them which the bailiff had acquired by the
seizure ; and if he could have done so, there was really no
evidence that he had done so. He was only proved to
have taken them to her, and left them in her possession
when he departed from the province. Under these circum
stances, the bailiff could be no more a trespasser, in taking
the oxen from the person with whom Lossing had left them ,
than he would have been in taking them from Lossing him
self. The inference of ownership in the plaintiff from the
mere fact of possession did not lie in this case, because we
see what the facts were ; and that the plaintiff could have
no right to hold the property against the defendant, because
for all that appeared, she stood in no other situation than as
the mere agent of the debtor.

The question seems to resolve itself into this, whether the
lien on the property which the defendant had acquired by
the seizure must be specially pleaded in trespass ; and we
think it clear on authority that it need not be . Lossing had
no right to the possession of these goods as against the
officer who had seized ; and the plaintiff, on the evidence,
had no better right. The bailiff, in this case, is not in the
situation of a mere wrong -doer.
Rule absolute for new trial without costs. ( a )
( a) Ses Elliott v. Kemp, 7 M. and W. 312.
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TWYNAM V. BINGHAM .
Assumpsit - 1st count on a promissory note for 931. 2nd count on an account
stated .
3rd plea, to first count : Setting up the defence of usury ; and averring that it
was corruptly, & c ., agreed between the defendant and one A. B. that A. B.
should lend to the defendant 2001. , and that the defendant should pay there
for the sum of 211. yearly interest : that A. B. should convey to the defen .
dant certain land in 0.,for the pretended price of 1501, and take amortgage
of certain other land for 3501. with legal interest thereon ; and that on a cer
tain day named the defendant should pay to A. B. 2001. and reconvey the
land in 0. in full satisfaction of the mortgage ; that this agreement was car.
ried out ; and that the note sued upon was given to the defendant as agent
for the assignees of the estate of A. B. for 81l., being interest due on the 3501.
inthe mortgage mentioned.
Held , on demurrer , that the plea was sufficient, and that the facts stated shewed
clearly a case of usury.
The 5th plea to the second count set out the same agreement, but did not aver
that the account was stated of the interest due on the mortgage, or shew that
the plaintiff wasin any way connected with the usurious contract, and for
these objections it was held bad .
Assumpsit on a promissory note for 931. made by the
defendant payable to the plaintiff, with a second count on
an account stated .
3rd. plea, to the first count. That before the making of the
said promissory note — to wit on the 26th of July, 1845 —it
was corruptly, and against the form of the statute, &c . ,
agreed between one A. B. and the defendant, that the said
A. B. should lend to the defendant 2001. until the 26th of
July, 1855 , and that the defendant should pay for the same
the sum of 21l. in each year ; and that for the securing the
repayment of the said sum of 2001. so to be advanced ,
together with the 211. to be paid annually as aforesaid , the
said A. B. should convey to the defendant a certain lot of
land in the township of Orillia " at or for the pretended
price or sum of one hundred and fifty pounds ; ” and that
the defendant should convey to the said A. B. certain other
lots of land in the town of Barrie, subject to redemption
upon payment by the defendant to the said A. B. of the sum
of 350l. on the 26th of July, 1855 , with interest thereon , at
the rate of six per cent. per annum , on the 26th of July, in
each year ; and that on the 26th of July , 1855 , the defendant
should pay to A. B. 2001. and should reconvey to him the
said lot in Orillia, in full satisfaction of the mortgage agreed
to be made as aforesaid : that in pursuance of such agree
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ment he conveyed to A. B. the said lots in Barrie, subject
to redemption as aforesaid, and that A. B. advanced to him
the 2001.: and that the said note was made by the defendant
aud delivered to the plaintiff as agent, for certain persons,
Assignees of the estate of A. B. for the sum of 841. , the interest
due upon the said sum of 3501. in the mortgage mentioned.
In the 5th plea to the second count the same agreement

was set out, and it was averred that “the money in the
said second count mentioned is parcel of the money in the
said mortgage mentioned .”
Demurrer to the 3rd plea — Because the transaction stated
is not usurious, and it is not averred either that the assignees
or the plaintiff ever had notice of the alleged usurious
contract, or that the plaintiff is not holder for value ; and
because it gives no answer as to 91., parcel of the money
mentioned in the note.
And to the 5th plea-Because the transaction therein
stated is not usurious, and it is not averred that the plaintiff
ever had notice of the alleged usurious agreement ; and be
cause the said plea is nonsensical and absurd as applied to
the second count.

Gwynne, with whom was Dalton, for the demurrer, cited
Cuthbert et al. v. Haley, 8 T. R. 390 ; Davis v . Hardacre,
2 Camp . 375 ; Coombe v . Miles , do . 553 .
Roaf, contra, cited Harrison v. Hannel, 1 Marshall, 349 .
ROBINSON, C. J., delivered the judgment of the court.
The defendant sets up the defence of usury , not alleging
that it occurred in any transaction with which this plaintiff
had anything to do, but in a transaction between the
defendant and one Abraham Bettridge, out of which this
note according to the statement in the plea, has arisen ;
and he pleads further, that this note was made by the
defendant, and delivered to the plaintiff as agent for certain
persons, assignees of the estate of the said Abraham
Bettridge.

The statement, we think , gives us sufficiently

to understand that the note was given for a sum of money
including a large amount of usurious interest, and that it is
now attempted to be recovered by the agent of the estate
of Bettridge, a party to the usurious contract.

Whether
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the assignees of the estate of Bettridge are assignees for his:
benefit or the benefit of his creditors, in either case this.
security could not be enforced, if it was really given either
wholly or in part to secure usurious interest.

In what.

particular sense the term " assignees ” is used we cannot.
tell, but if we were to suppose that it meant simply the
purchasers for their own benefit of all Bettridge's effects,
that intendment would not help the plaintiff's case, for a
person making a purchase of debts in that manner, so far
as he could be said in law to be an assignee of them , would
not be placed in a situation entitling him to the privilege
given to bona fide indorsers of negotiable notes by 7
Wm . IV. ch . 5.
Then , as to this transaction being usurious : we can of
course only take the facts to have been as the plea describes
Whatever they may really have been , we cannot
them .
look out of the record . According to the statement given
there it is as plain a case of usury as can be imagined. A
man desiring to borrow 2001. is told he can only have it by
paying 21l. a year for it, which is the interest on 3502.
instead of 2001., and that, in order to cover the usury and
give the transaction a good appearance he must take a
deed of land valued between them at 1501. at the same
time that he takes the money ; and then , standing appa
rently as debtor to the other both for the 2001. lent and for
the purchase money of the land , he is to give a mortgage
for 3501., the amount of the real debt and of the supposed
debt, payable in ten years, with interest payable annually :
but that when the time comes for paying the 3501. he is to
be allowed to re - convey the land and repay the 2001., and
then he will stand fully acquitted. Such transactions may
be common , with a view to the evasion of the statute
against usury : but those who venture upon them should
know that there is no shift or contrivance that the ingenuity
of man can devise for covering usury which has any chance
of succeeding where that intention is plain . It may be
argued that, for all we or other people can tell , the land
and the loan may have had no reference to each other ; and
the defendant in this case may have had occasion, quite
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apart from the loan, for the use of the land , and may have
acquired it bona fide for that purpose ; and that gl. a year
of the 21l. may have been nothing but a real compensation
for the use of the land which the defendant was to enjoy.
But the answer to that is, that the plea affirms the transac
tion to have been of another character. It says that the
price was a pretended price, and that the 21l. was corruptly
and against the statute agreed to be paid for the use of the
2001. alone. That is what the plea asserts, and what the
defendant must have satisfied the jury of, if the plaintiff
had taken issue upon it instead of demurring. There is no
foundation for the argument that the price or value of the
land was put in hazard because of there being no binding
agreement on the defendant's part to re- convey, and that
on that account there is no usury . That
would be a
strange application of the principle referred to, which can
only come in question in those cases where money is lent
upon terms which, from the nature of the stipulations, may
on a certain event exempt the borrower from returning the
principal.

There was no such hazard here—the mortgage

secured the whole 3501. , though part of it was only based
on a fictitious transaction ; and if the defendant should fail
to re - convey the land, the plaintiff could insist on the mort
gage being paid up in full.

It is true he was subject always

to the risk of the mortgage being wholly invalidated on the
ground of usury , but that is not the kind of hazard which
is to take a case out of the statute .
be no case within it.

If it were there could

The case of Cuthbert et al. v. Haley, 8 T. R. 390, has
obviously no application to the facts of the present case.
There a certain person who had received usurious interest
in discounting certain notes, trưnsferred the notes to a
banker who knew nothing of the usury in discounting,
which was a collateral independent transaction between
other parties ; and when they came due the defendant, not
being able to pay the notes to the banker who held them ,
gave him his bond , not for any usurious interest, but for
the amount of the notes, which were in themselves untainted
with usury
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It would seem strange if it could be thought for a
moment that such a bond could be void in the hands of the
banker who innocently took it for notes not usurious in
themselves, and which he had not taken upon any usurious
agreement.

But the note here sued upon is affirmed by the

defendant to have been given for the usurious interest
itself and given by the person making the corrupt agree
ment, and it is averred to be now sued upon by the agent
of the assignees of the estate of the usurious lender.
The
defendant, in our opinion, is entitled to judgment on the
demurrer to the second plea, notwithstanding any of the
exceptions that have been assigned as grounds of demurrer.
The fifth plea seems to be wholly insufficient, for it shews
no connection between the transaction stated and the ac
counting together between this plaintiff and the defendant,
which is the cause of action declared on in the second
count. It should have been stated in this plea, that the
usurious interest on the alleged loan being in arrear, the
plaintiff, as agent for the representatives of the Bettridge
estate, (and it should regularly have been stated in what
capacity and for what purposes, or upon what trust they
represent the estate,) accounted with the defendant con
cerning the monies claimed to be due for such interest : and
that the account stated, as mentioned in that count, was
an account stated of and concerning the

said

interest.

Instead of that the defendant tells a story of an usurious
agreement between other parties, with whom, for all that
appears in the count or the plea , this plaintiff had no con
nection ; and then says, that the money mentioned in that
count is part of the money in the mortgage between the
defendant and Bettridge, without showing how it can be a
part of it, or in any manner shewing the connection .
For
anything stated in this plea, the case might be of such a
nature as regards the plaintiff's claim , and the footing on
which he is suing, as would bring it clearly within the
principle of the case of Cuthbert v. Haley, and would shew
that the alleged usury between other parties would be no
defence under the circumstances against this defendant.
Judgment for the defendant on demurrer to 2nd plea .
and for the plaintiff on demurrer to the 5th plea.
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SILVERTHORNE V. GILLESPIE , MOFFATT ET AL .
Insurance - liability of agents in effecting -- and for the efficiency of the captain
and crew .
" The plaintiff entrusted the defendants, as commission agents, with a quantity
of Hour, either to sell for him at Toronto, or to send it to be sold at Quebec,
or other places as circumstances might require. He directed that the flour
should be insured , and the defendants effected an insurance with the B. A.
Insurance Co. The four was shipped by the defendant at Port Credit con .
signed to Messrs. G. & Co.at Quebec. Owing to the negligence and want of
skill of the captain , andof a pilot who was taken in at Kingston , the vessel
was stranded in the St. Lawrence, and the cargo lost. The policy contained
an express stipulation that the company wouldnot be liable for any loss
occasioned by the want of ordinary care or skill in the navigation of the
vessel, and the plaintiff, therefore, failed to recover on it ; but it appeared
that this was the ordinary form of policy, and that the defendant could
not have procured any other.
Held , that the plaintiff could maintain no action against the defendants for
taking such a form of policy; and that in the absence of any ground for
suspicion it was not their duty to enquire into the skill and experience of
the captain or crew of the vessel,
And semble, that if an insurance might have been effected on more favourable
terms, yet the defendants would have been justified in insuring as they did ,
havingreceived no special instructions, and the company being one with
whichsuch insurances were usually effected by the trade.
Assumpsit — The first count stated in substance, that, on
the 1st of September 1848, in consideration that the plaintiff
would employ the defendants to receive from the plaintiff,
and to sell for him on commission 1000 barrels of flour, the
defendants promised the plaintiff to use due care and dili
gence in the custody, management, sale, and disposition of
the flour as his agents , that the plaintiff did deliver the
flour to the defendants for the purposes aforesaid ; yet that
the defendants, while they had the care of the same, took
so little and such bad and improper care thereof, that the
flour, through the neglect and default of the defendants
became wholly lost to the plaintiff.
In the second count the plaintiff declared , that in con
sideration that the plaintiff would employ the defendants
as his factors and agents in the custody, management, and
procuring insurance against the dangers of navigation , and
in the sale and disposition for the plaintiff of 1000 barrels
of flour, for certain commission and reward, &c., the defen
dants promised to receive the said flour for the purposes
and on the terms aforesaid , and to use due care and dili
gence in and about the custody and sale thereof for the
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plaintiff, and to cause to be made insurance upon the same
to the value thereof ; and to cause a policy of insurance to
be made thereon, to the value of the said flour; and to
cause the plaintiff to be insured in respect of the same in
the usual manner, according to the custom of merchants
and others, against the perils of the navigation of the lakes
and rivers over which the same might be sent for sale as
aforesaid ; and to use proper care about the custody, sale
and insurance thereof : that the plaintiff, confiding in the
said promise, delivered his flour to the defendants for the
purposes aforesaid . And in this count the breach charged
was, that although the defendants might and could have
effected insurance upon the flour, and might have caused
the plaintiff to be insured in respect thereof against the
ordinary risks and dangers of the navigation , in the usual
manner and according to the custom of merchants and
others, and although they did cause the flour to be shipped
in a vessel called the Princess Victoria, to be carried from
Port Credit to Quebec ; yet the defendants did not insure
the said flour, or procure to be made any insurance or policy
of insurance, by any insurer or underwriter, to or for the
plaintiff, to the value of the said flour, or any part thereof,
against the risks and perils of the navigation , &c., but
wholly neglected and refused so to do, and wrongfully
permitted the said flour to go and be carried in the said
vessel on the said voyage, for sale as aforesaid , without
any insurance made or effected thereon, for or in the name
of the plaintiff, up to the time of the loss thereof as therein
after mentioned.
The plaintiff then averred the loss of the
flour on the passage from Port Credit to Quebec — to wit ,
on the 1st of October - by being stranded and sunk on
certain rocks and shoals ; whereby the flour of the plaintiff
became wet, damaged , and destroyed , and wholly lost to
the plaintiff ; the said loss being by one of the perils and
risks against which the plaintiff had employed the defen
dants to insure, and against which the defendants had
promised the plaintiff to cause insurance to be made, and
to cause a policy of insurance to be made, in respect
whereof the plaintiff could and might have recovered from
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the insurers the full amount of the said loss, if the defen
dants had performed their promise in that respect ; whereby
the plaintiff, by reason of the neglect, default and breach of
promise of the defendants in the premises, has wholly lost
and been deprived of the insurance and indemnity which
he might and would have received thereby.
In a third count the plaintiff declared , that in considera
tion that the plaintiff would retain the defendants, for
certain commission in that behalf, as his factors and agents
about the receipt, custody and sale of certain flour, and
about the duly causing to be insured and effecting insurance
thereon against the dangers of navigation, &c. , the

defen

dants promised the plaintiffs to receive the said flour, and
to use due care about the custody and sale thereof ; and to
cause insurance to be made thereon , as is usual in the like
cases, against risks of the navigation , &c.; and to use due
and proper care, skill and diligence in and about such insu
rance, and the obtaining and effecting thereof : that he
delivered his flour to the defendants, who accepted it for
the purposes and on the terms aforesaid , and entered upon
their retainer and employment : that the plaintiff up to the
time of the loss was interested in the said flour to the value
thereof : that the defendants, intending to forward the flour
from Port Credit to Quebec for sale , by the vessel called
the Princess Victoria, procured a policy of insurance to be
made by the British America Fire and Life Insurance
Company, insuring the flour to the value of, &c., from Port
Credit to Quebec ; " by which policy the said company
took upon themselves the adventure and perils of the lakes,
rivers, jettisons, fires, and all other perils, losses and

mis

fortunes that should come or happen , to the hurt or damage
of the said property , excepting perils, losses and misfor
tunes arising from and caused by ice, theft, barratry , or
robbery, or from want of ordinary care or skill such as is
necessary and proper on such voyages and in such naviga
tion, in lading or navigating the said vessel : and excepting
all losses arising from or caused by the said vessel being
unseaworthy, or unduly or improperly laden, on the voyage
aforesaid : and that by the said policy it was further pro
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vided, that the said vessel should at all times during the
continuance of the said policy be sound and seaworthy, and
be well manned and found in anchors, cables, rigging, tackle,
and apparel, anil in all other things and means necessary
and proper for the safe navigation thereof."
The plaintiff then averred that the defendants did not
make or cause to be made any other insurance on the said
flour : that in order to recover for any loss or damage to the
said flour, so insured, it was necessary by the terms of the
policy that such loss should not be caused by want of
ordinary care or skill, such as was necessary and proper on
such voyages, &c. , or by the said vessel being unseaworthy
or unduly or improperly laden on the voyage aforesaid ; of
all which the defendants had always due notice ; yet that
the defendants, well knowing the premises, but not regard
ing their promise in that behalf, so carelessly, negligently
and improperly conducted themselves about the premises,
and the insuring of the said flour ; that, through the neglect
and default of the defendants in the premises, the said flour
so insured in manner aforesaid , and not otherwise insured ,
was shipped by the defendants in the said vessel — which
said vessel, the plaintiff averred, was not during the said
voyage, or at any time before or after the flour was so ship
ped , sound , or seaworthy, or well manned , or found in all
things necessary or proper for the safe navigation thereof ;
nor was she duly or properly laden , or manned or directed
with ordinary care or skill ; but on the contrary, the said
vessel was, from the time of the commencement of the said
voyage and the shipping of the said flour to the happening
of the loss , &c., unseaworthy, and unduly and improperly
laden, and was navigated and manned by unskilful and
ignorant persons, without any necessary knowledge or
acquaintance with the navigation of the lake and river
through which she had to pass on the voyage aforesaid ; of
all which the defendants had notice ; that the said vessel
departed on the voyage with the plaintiff's flour on board ;
and by means of such improper and unskilful lading the
flour became and was wetted and damaged to a large
amount - to wit,
27

3001. - and also that the said vessel, on
V.Q.C.B.
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her voyage from Port Credit to Quebec, and whilst the
plaintiff's flour was on board of her-namely, at a place
called “ Cross -over - Island ," in the river St. Lawrence - was
by the want of ordinary care and skill, and by the negli
gence and gross ignorance of the persons navigating the said
vessel, stranded , and sunk on certain rocks, and bilged and
filled with water ; whereby the flour of the plaintiff became
damaged, & c ., and wholly lost to the plaintiff; which said
loss and damage being caused by the want of ordinary care
and skill such as was necessary and proper on such voyages,
and in lading and navigating the said vessel, was not a
loss or damage recoverable against the insurers on the said
policy, as it otherwise would have been ; and the said
insurers and underwriters on that ground wholly refused,
and still refuse to pay the said loss, and have been, and are
not answerable therefor ; and so by reason of the want of
due care, and the neglect, default, and breach of promise of
the defendants in the premises, the plaintiff hath wholly
lost and been deprived of his said flour, and of the said
insurance and policy, and of the indemnity which he might
and otherwise would have procured and enjoyed thereby.
And the plaintiff concluded by averring, that the defend
ants had broken their promise in making such insurance on
his flour, under a policy which provided that the insurers
did not undertake for any loss arising from the want of
such ordinary care or skill, and shipping the flour on board
of a vessel which was not manned or navigated with due
or ordinary care or skill such as was necessary and proper

on such voyage and in such navigation, and such as was
necessary under such policy.
Common counts were added for goods sold , & c., money
received, money lent , and on an account stated.
The defendants pleaded - 1. Non assumpserunt.
2. To the first count — that the flour was not lost by their
neglect or default.
3. To the second count --that they did cause the plain
tiff's flour to be insured according to the usual custom of
merchants and others, against the ordinary risks, perils and
dangers of the navigation .
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that the defendants did use due

care and diligence in the custody and sale of the said
and in causing the policy of insurance in that
mentioned to be subscribed to the value of the said
and in and about such insurance as was and is usual

flour ;
count
flour ;
in the

like case against risks of the navigation, &c.; 'traversing
specially that the defendants carelessly, negligently, or im
properly conducted themselves about the premises in that
count mentioned, and about the insuring of the said flour,
in inanner and form as therein alleged.
To the common counts the defendants pleaded also set off
and payment.
The plaintiff joined issue on all.
At the trial , before Sullivan J., at Toronto, the following
appeared to be the facts of this case : the plaintiff, being a
miller, resident in the country, had stored with a warehouse
man at Port Credit, in the autumn of 1848, a quantity of
flour, and had taken his receipts for it ; and having em
ployed the defendants as commission agents to sell flour for
him in Toronto, or to send it to be sold in Quebec, Montreal
or New York, as the circumstances and prospects of the time
might require, he sent to them the warehouse receipts for
the flour now in question ; and on the 21st of September,
1848, the defendants sent those receipts to the warehouse
keeper at Port Credit, with a letter saying, “ You will re
ceive enclosed three receipts from yourself to Mr. F. Silver
thorne for 500 barrels of flour, which we request you to
Victoria " consigned to Messrs.
Gillespie, Greenshields & Co., at Quebec, forwarding to us
duplicate bills of lading as you have done heretofore."
ship per steamer “ Princess

The plaintiff directed that the flour should be insured,
and charges for insurance were afterwards made against
him by the defendants in their accounts.
The defendants insured the flour in the British America
Insurance Company, at Toronto, upon :a policy such as is
stated in the third count of the declaration ; that is, expressly
excepting from insurance "all losses arising from , or caused
by want of ordinary care or skill, such as is necessary and
proper on such voyages, and in such navigation , in lading or
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navigating said vessel ; and excepting also all losses arising
from , or caused by the said vessel being unseaworthy, or
unduly or improperly laden on the voyage or trip.”
And it was a stipulation contained in the policy, that “ if
the vessel shall be, or upon regular survey shall be found
rotten and deemed unseaworthy, or unfit to prosecute her
voyage on account of being unsound or rotten, then the
company shall not be liable to make good any loss under
the policy ;

and that the said vessel shall at all times du

ring the continuance of the said policy be sound and sea
worthy, and be well manned and found in anchors, cables,
rigging, tackling and apparel ; also in all other things
and means necessary and proper for the safe navigation
thereof."
The case was amicably conducted at the trial, the desire
being to procure the decision of this court on a fair state
ment of the facts, upon the point whether the defendants
had rendered themselves liable by reason of any such ne
glect or default as the plaintiff has complained of.”
It was shewn that the flour was shipped on board of the
“ Princess Victoria," in October, 1848, at Port Credit : that
she was a steamer ill adapted for the navigation of the lake,
being old and of

unsuitable

construction, having been

originally built for a ferry boat on the river St. Lawrence,
between Montreal and La Prairie : that after taking in this
and other flour at Port Credit, she came to Toronto and took
in a large additional quantity there : that she was too
heavily laden, considering the lateness of the season, and
the description of vessel ; and that those navigating her were
inexperienced in the lake navigation : that the sea getting
up after she left Toronto, she rolled and laboured so much
that her cargo was a good deal damaged by her taking in .
water, and they were obliged to stop at one of the small
ports on the lake between Toronto and Cobourg and take
out part of the flour : that she then proceeded on her voyage
and stopped at Kingston , where the captain might have
procured a good river pilot, but did not do so, objecting
to pay the charge, and alleging that he knew the river, and
wanted no pilot ; though he did take one on board, whose
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qualifications were spoken of as being very indifferent :
that it was observed on leaving Kingston that she was so
awkwardly managed that it was concluded some accident
would befall her : that on arriving at a point in the river St.
Lawrence a few miles above Brock ville , after dark, but in
moderate and not unfavourable, they passed a lighthouse
well known to

every one familiar

with the navigation

of the river and competent to take charge of a vessel upon
it ; that the captain and pilot, however, did not know
what light it was ,

and

though

warned, they persisted

in keeping on their course, instead of making a turn
directly towards the north shore, as it was necessary
to do immediately after passing that light : and that in
consequence of this blunder the steamer ran on a rock and
bilged, and the flour was damaged .
An action was brought in consequence on the policy,

but the Insurance Company defended themselves on the
grounds of the special exceptions in the policy, alleging
that the loss arose from the improper overloading of the
vessel, and from the unskilful and negligent management
of the captain and crew, and from her unseaworthiness.
They succeeded in satisfying the jury that their defence
was true in fact, and a verdict was rendered in their favour.
The particulars of the pleadings and the trial in that case
of Gilespie & Co. v. B. N. A. Insurance Company are
stated in the report of the case in 7 U. C. R. 108, and the
judgment of the court shews on what grounds the verdict
given for the defendants was sustained.
Upon the trial of the present case one witness swore
that he had been long engaged in the flour trade, and in the
habit of taking policies like the one accepted in this case,
both from the same office and from others : that this is the
ordinary and only form of policy he has known to be issued
in this country .

Another witness swore that he had been many years
engaged in the flour business : that he had employed these
defendants as his agents, and introduced this plaintiff to
them . He said he used to pay their commission , and did
not trouble himself about the form of insurance.
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The warehouse-keeper, with whom this plaintiff had
stored his flour at Port Credit, was examined, and swore
that he considered himself bound to obey the orders of the
owners of the receipts, and therefore shipped the flour now
in question as he was instructed by the defendants to do :
that he saw nothing wrong about the vessel, but had heard
a person express apprehensions about her fitness for the
voyage, She had been but once at Port Credit before .

The defendant's clerk , who effected the insurance, swore
that he had never seen the vessel :

that another person

sending down flour told him he did not like her appear
ance, and wished his flour to be insured : that he did not
read the conditions on the back of the policy, nor did his
employers.
By consent the evidence given on the trial of the action
brought by these defendants on the policy was read on this
trial,
On the part of the plaintiff another witness was called ,
who swore that he had been a long time in the flour

i

business, acting as agent; that he had always effected
insurances, and always made inquiries into the character
of the vessel and crew.
The loss was admitted .
The counsel for the defendants

contended

that

the

defendants did all that they were bound to do when they
effected an insurance according to the custom of the trade :
and he produced forms of policies from other offices, which
were all the same in regard to the exceptions and stipula
tions as the one taken out for the plaintiff's flour.
The learned judge remarked to the jury on the insuffi
ciency of such a policy to afford adequate protection to the
owners of cargo : and that it was unreasonable to leave
them
exposed without insurance against losses arising
from causes over which they could have no control, such

i

as the negligence and unskilfulness of the persons navigat
ing the vessel, her unseaworthiness or want of proper equip
ments, though it might be fair to make such exceptions in
insuring the vessel itself.
He directed the jury that if this were the only description
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of policy that could be procured in Toronto, then it could
not be negligence in the defendants that they had obtained
no better, because they had no choice ; but that in that case
it was necessary to consider that the defendants had goods
in their hands belonging to the plaintiff, in respect to which
they were bound to act with due caution and diligence ;
and that as to those risks against which the defendants
could procure no insurance, the plaintiff could only rely on
the defendants' care and prudence in making the ship
ment.
He observed that he thought it, under such
circumstances, the duty of the defendants to inquire into
and ascertain the seaworthiness of the vessel; though in
the present instance the total loss, or even the greater loss
did not appear to have arisen from want of seaworthiness :
that it was also the duty of the defendants to inquire whether

..

the ship was properly commanded and manned : that the
loss did appear to have arisen from gross mismanagement
and want of skill on the part of those who had charge of
the vessel, but he considered that in that view of the case
the defendants would not be liable for any loss arising from
a change in the commanding, piloting, or manning the
ship after the commencement of the voyage, and when the
flour was beyond the defendants' control; but that if the
loss arose from any default in the captain, officers or crew ,
which the defendants might reasonably have foreseen or
apprehended, or ascertained by reasonable inquiry, then he
thought the defendants would be liable.
The jury on that charge found their verdict for the plain
tiff, and 4001. damages.
Galt, for the defendants, obtained a rule nisi for a new
trial on the law and evidence, for the admission of improper
evidence, and for misdirection , . He cited Coggs v. Bur
hard, 2 Lord Raymond, 917 ; Comber v . Anderson et al.,
1 Camp. 523.
Hagarty, Q. C., shewed cause , and cited Smith v . Las
celles, 2 T. R. 187 ;

Mallough v. Barber et al . , 4 Camp.

150 ; Moore v . Mourgue, 2 Cow . 479 ; Callander v. Oelrichs
et al., 5 Bing. N. C. 58 ; Arnould on Insurance, 153, 154 ;
Duer on Insurance,

10 , R. 127 ; Story on Agency, $ 199.
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ROBINSON, C. J., delivered the judgment of the court.
This case is of much consequence, because it involves
principles necessary to be well settled and understood,
inasmuch as they apply to a branch of business very
extensively carried on in this province, and to transactions
which are necessarily of daily occurrence, and requiring
sometimes to be conducted through agents without much
time for deliberation or inquiry.
It is unnecessary to dwell upon what has been several

times noticed, when the facts of this case have been under
consideration at Nisi Prius, and in this court - namely, the
very unsatisfactory position in which the owners of cargoes
are placed by their inability to effect an insurance which
will protect them against losses attributable to the ignorance,
unskilfulness or negligence of the persons navigating the
Of course , for such losses the ship owners are
vessel.
responsible, but their responsibility may in many cases fail
to afford indemnity .
It is evident to us, however, on considering this case ,
that it is impossible to hold these defendants, as agents,
liable to the plaintiff on the ground of negligence in not
procuring a policy on terms more favourable for the plaintiff
than that which they did procure ; because it was proved
at the trial, and admitted on the argument, that they had
no choice, and that it was not in their power to insure on
other terms than they did.
If there even had been a choice of offices in this respect,
and if the defendants could have obtained a policy from a
solvent company , which would not have left the insured to
bear losses arising from the causes to which the loss has
been attributed in this case ; still, considering that the office
in question was the one in which insurances of this kind
were usually effected, not only by the trade generally, but
as I infer from the evidence, in the course of other transac
tions between these same parties, and considering that no
particular instructions had been given to the defendants
upon the subject, and that no dissatisfaction is shewn to
have been expressed by the plaintiff for a long time after
the loss, and until after it had been found that there could
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be no recovery upon the policy, there would be strong
ground for contending, on the authority of adjudged cases,
particularly those of Moore v. Mourgue, 2 Cowper 479 ,
and Comber v. Anderson, 1 Camp . 523 , that the defendants
in this case would not be liable, as having been guilty of
negligence in effecting the kind of insurance which they
did effect ; and the judgment of the Court of Common
Pleas in Chapman v. Walton, 10 Bing. 57 , might be fairly
relied upon as having a bearing very favourable to the
defendants, if the case must have turned on the mere fact of
their not having obtained a different kind of policy. On
the other hand , as to the case which I have just referred to,
of Moore v . Mourgue, I doubt whether it would at the
present day be upheld to the full extent.

It seems to lay

down the principle in language somewhat too favourable
to the agent, and such as would scarcely afford to the
principal sufficient protection ; and indeed the court do, in
that case , intimate, that if the jury had found for the plain
tiff, they would probably not have granted a new trial.
On the whole, however, we are clear in the opinion that,
on the facts of this case, there cannot legally be a recovery
against the agents for having accepted such a form of policy
as they did accept here, for they had no means of doing
better.
Then, if the agents are liable at all, it must be on some
other grounds of negligence. It has been contended that
the vessel was shewn to be unseaworthy, and was over
loaded ; and that the unskilful management of her, and the
gross ignorance of the captain and pilot, occasioned her
being stranded in the river.
As to these points, I have little doubt that the Princess
Victoria ' was a vessel ill-adapted to the navigation of the
lake; but perhaps not so obviously and certainly unsafe
that the defendants

would have been held justified in

forbearing to take advantage of the opportunity of shipping
by her if no other opportunity had presented itself that
season , which was near closing, and if in consequence
the plaintiff had lost the chance of a good market for his
flour. Accidents are rare on these inland waters in propor
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tion to the great number of voyages, and I apprehend that
shippers (not reflecting perhaps on the peculiar exceptions
contained in these policies ), do not usually make much
inquiry about the seaworthiness of the craft, or the qualifi
cations of the captain and crew.
But, from the actual events of the voyage in question, the
liability, as between these parties, does not appear to us to
turn upon that ; for, even admitting that upon that general
kind of inspection which a mere mercantile agent could
alone be expected to give, and without any minute examina
tion of her build or equipments, the Princess Victoria must
have appeared to be a very unsafe vessel upon which to
ship a large quantity of flour to be carried across the lake ;
and , admitting also that the circumstance of Mr. Patterson
having expressed an unfavourable opinion of her ought to
have led the defendants to decline employing her, yet that
could not properly throw the loss upon the defendants, and
particularly where no bad faith is imputed , unless it were
clear that the loss of the flour arose from the bad qualities
of the vessel. But it did not arise from that cause , nor
from her being over laden, supposing the latter to be an
impropriety for which the defendants' were responsible
On the way to Port Darlington, the lake being rough, though
the weather was not tempestuous, some water was shipped,
and a portion of the flour barrels was exposed to wet ; but
whether any of the plaintiff's flour was injured on that
occasion, and to what extent, was not shewn by the evi
dence ; and without any examination being made for ascer
taining the fact, a portion of the cargo was unloaded there
and left behind, and the steamer proceeded on her voyage,
touched at Kingston, took in a person who professed to be
a river pilot, and was ultimately stranded and sunk , in
consequence of the master and pilot being either grossly
ignorant or grossly negligent. It was explained in the
judgment of this court in the case against the insurance
company that the loss of the flour could be clearly and
certainly ascribed to that casualty, and was not traced to
any other cause ; and that was a casualty not arising from
any unseaworthiness in the vessel, or any other cause than
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The defendants

cannot on any reasonable principle be held liable for
that. It is not shewn that when they directed the flour to
be laden on board this steamer at Port Credit they had any
reason to doubt that the master and crew were competent
to the duty they had undertaken . The vessel had made a
previous trip, and unless it were shewn in any such case
that the agents had reason to suspect a want of skill , or a
probable want of care and good conduct in the master and
crew, the law would not hold them liable for such ignorance
or misconduct. No such ground of suspicion was shewn
in this case . As soon as the vessel left the harbour she
and her cargo were beyond the control of the shippers ; and
so far as regards the shipment to Quebec, the defendants
had acquitted themselves of their duty. They cannot be
held to have undertaken to superintend the management of
the vessel in her passage down. If the master and crew
had all abandoned her, or neglected their duty in the
grossest manner, and had taken in no river pilot, or if they
had even stranded the vessel wantonly, the defendants
would not be liable. No one can imagine that they would be.
The charge of the learned judge, we think , was in all
respects correct; but it certainly did not justify the holding
the defendants liable, unless the jury could see clearly from
the evidence “ that the loss happened from misconduct in
the persons managing the vessel, which these defendants
might reasonably have foreseen or apprehended if they had
made reasonable inquiry.” Then, where is the evidence
upon which the jury could properly have thrown the loss
upon the defendants on any of these grounds ? Surely we
cannot consider that a merchant's firm , conducting ordinary
mercantile

business,

are expected, before they make

a

shipment in a vessel navigating these waters, to inquire
into the nautical skill and experience of the captain, or his
habits, or his character for caution . They are justified in
assuming that he and his crew are competent to the
businesss in which they are daily engaged. If that were
not so, who could safely act for others in matters of this
description ?
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How were the defendants to foresee that the captain
would take an inexperienced or stupid pilot on board at
Kingston ; or that the pilot, or the captain, when they saw
the light of a well-known lighthouse on an island, would
mistake it for a light of a dwelling house on the main
shore — a blunder which clearly occasioned the accident ?
It may be hard that the plaintiff should have no redress

for his loss ; but there is a legal remedy against the master
and owners which in general would be sufficient, and their
being insolvent, if that be so, does not alter the law. We
could not on that account allow a loss to be thrown upon a
party not liable for it, and upon principles which would be
inconsistent with the necessary transaction of mercantile
business, and would therefore most in conveniently clog the
course of such business.
There is the less reason for imagining a want of ordinary
care in these defendants, because, from the very nature of
the transaction, their own interests were at stake. It appears
by the evidence that the plaintiff had stipulated for large
advances to be made on his flour, so that when it went to
market, it went in some measure as the property of the
defendants, who were to sell it, and out of the proceeds
repay themselves their advances. In our opinion there
was really no such case made out in evidence as shewed
the defendants to be liable, and there should therefore be a
new trial without costs. (a)
Rule absolute.

MALLOCH V. SCOTT.
Amendment allowed after contingent damagés assessed on demurrer .
Under the circumstancesof this case the plaintiff was allowed to withdraw
his demurrers, on which contingent damages had been assessed, and to
reply de novo to the defendant's pleas.
In this case a rule nisi was obtained in Trinity term last,
which by consent of parties stood enlarged to this term , to
shew cause why the verdict should not be set aside, and
(a) See Wake v. Atty, 4 Taunt, 493; Campbell v. Rickards et al., 5 B. &
A. 840 ; Rickards v . Murdock et al., '10 B. & C. 541 ; Park v.Hammond, 6
Taunt. 495 ; 4 Camp. 344 S. C.; Fomin v. Oswell, 3 Camp. 357 ; Story on
Agency, § 187 ; Park on Insurance, 3rd ed. 303, note a.
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a new trial had , with leave to the plaintiff to withdraw his
demurrers to the fourth , fifth, seventh and last pleas of the
defendant, and to reply thereto de novo, on payment of costs .
The plaintiff swore that the defendant owed him about
2,4001. : that a verdict was rendered for him in this cause
( and contingent damages assessed on demurrers) for 1,9001.
at the spring assizes at Bytown, in 1851 : that his attorney
filed demurrers without his knowledge, or any instructions
from him , to the defendant's fourth, fifth, seventh and eighth
pleas : that he only was aware of this after the demurrers
had been filed and entered for argument, and the issues in
fact tried—viz. , in May last—when he was advised the de
murrers were not sustainable.
He swore that the defendant's fourth plea is true so far,
that he, the plaintiff, did take from him the note for 5001.
on account, but that the defendant paid no part of it when
due, and it was all afterwards paid by the plaintiff to the
bank which discounted it : that it was produced in court
and filed on the trial of this cause.
As to the fifth plea, that he took a note of 5001. in satis
faction of so much of his debt, he swore that was not true.
As to the seventh plea, which pleaded that the moneys

therein mentioned were advanced by him to the defendant
upon a usurious contract, he swore that it was utterly
untrue :
And as to the eighth plea, he swore that it was untrue :
but all that occurred was , that the defendant did give him
à power of attorney to receive certain money which he
represented to be due him from the Ordnance Department,
but that he never received any money thereon , for this
reason , that the defendant, after giving him the power, drew
the money himself, and paid a part of it to the plaintiff, for
which he received credit at the trial.
The defendant, in answer to this rule, filed affidavits that
he was not indebted to the plaintiff“ in 2,4001. on the cause
of action declared on.
That his fourth , fifth and seventh pleas are " just and
true in every particular,” ( saying nothing of the eighth
plea.)
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And as to the seventh plea, he swore to circumstances
which , if true, would have shewn that the plaintiff was
urging a very unjust claim against him ; but he said that
the transactions mentioned in that plea having passed
between him and the plaintiff in the presence of no other
person , it was impossible to prove the truth of the said
plea.
He annexed accounts and memoranda in corroboration of
his statements.
Richards shewed cause, and cited Breakenridge v . King,
4 U. C. R. , 0. S. 297 ; Robinson v. Rayley, 1 Burr. 316 ;
Pearson v. Rogers, 9 A. & E. 303.
Dalton , contra, cited the Bank of B. N. America y. Ainley,
7 U. C. R. 521 ; Vin. Abr., Judgment, Q. 4 .
ROBINSON C. J., delivered the judgment of the court.
If this were not a matter of account and the amount in
question so large, we should certainly not interfere.
So
far as concerns the objection that contingent damages had
been assessed, we should not feel ourselves absolutely
disabled on that account from granting the amendment,
especially in a case where the demurrers have been aban
doned on the argument ; though we are quite aware of the
English authorities on that point, with which we have been
much pressed on former occasions.
In Breakenridge v. King, 4 U. C. R. [O.S.) 297, and in
several subsequent cases, we have deliberately taken a
course in this respect which we shall continue to follow ,
according to the view we may take of what the substantial
ends of justice may require as to allowing or disallowing
the amendment in each case .
These circumstances, in the present case , are against the
plaintiff ; that he took exception to the defendant's pleas
upon very frivolous grounds ; and that, without waiting
the result of his demurrers, he chose to go to trial, and
thereby threw a difficulty in his way in regard to the
amendment : but the delay is his own loss, and he did not
put the court or the other party to the trouble of an argu
ment of demurrers, which he says were put in by his
attorney without his knowledge, and which he withdrew
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as soon as he knew of their being filed, and was advised
that they were untenable. We would not lay stress upon the
client, not knowing what course his attorney intended to
take in his name: he takes , to most purposes , the chances
of that when he puts his defence into an attorney's hand .

But we think it would be making the plaintiff pay too
severe a penalty for his attorney's folly and
demurrer, to hold him concluded as to a claim of
defences which he swears are all utterly false ;
defendant's affidavit is in one or two particulars

frivolous
20001. by
and the
not very

satisfactory, even if we were disposed and at liberty to try
the case upon affidavits.
We make the rule absolute for allowing the plaintiff to
withdraw his demurrers and reply, on payment of costs ; for
whatever may be the fact as to our having named a certain
time within which the plaintiff should apply, and his
having let that time pass, we do not think that would be
very material if we consider that the ends of justice will be
promoted by the amendment. So long as the defendant
has not entered judgment, which was the risk the plaintiff
ran by the delay, we may in our discretion entertain the
application.
Rule absolute .

1

HARVEY v. FERGUSON .
odt of teviloh bess spa
Covenant on an indenture, whereby the defendant “ leased and to farm let ”
to the plaintiff certain premises at a yearly rent ; the crops in the ground
and the stock and implements of husbandry to be valued on the day of
entry, and to betaken by the plaintiff at such valuation. The plaintiff
demanded possession of the defendant at a tavern not on the premises, but
the defendant refused to give it, unless he was paid or received security for
the value of thecrop and stock, & c.
Held , that
lease. t the defendant was justified in such refusal under the terms of the
And qucere,whether, if the lease had been without any stipulation , the demand
of possession made would havebeen sufficient ?
Quære also, whether the words " lease and to farm let ” imply a covenant to
give possession on the day when the term is to commence ?
He
sa
bans
The plaintiff declared in covenant on a deed made on the
3rd of May, 1851 , whereby the defendant did demise, lease,
and to farm let to the plaintiff certain premises then occupied
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by the defendant, being lot, &c. , at the yearly rent of 6s. 3d.
per acre of cleared land, for ten years from the 12th day of
May, 1851 ; the rent to be paid yearly ; " the crops in the
ground to be valued on the day of entry, and also the stock
and implements of husbandry, which were to be taken by
the plaintiff at such valuation ; ” one half of the farm to be
left in grass at the end of the lease, and the remainder in
crop ; the defendant to take the crop so in the ground, at
the end of the lease, at a valuation- one valuator to be
chosen by the plaintiff and one by the defendant, and an
umpire by the two valuators ; the valuation to be at cash
value, and the payment thereof to be made on the first day
of January succeeding the expiration of the lease, with
interest from the expiration of the lease : and the plaintiff
averred that the defendant did by the said deed “ covenant
that he would , on the 12th day of May, 1851 , yield and
deliver to the plaintiff the land so demised to him

: ” that he,

the plaintiff, had been always ready and willing to perform
the agreement on his part, yet that “ the defendant did not,
on the 12th day of May aforesaid , yield and deliver to the
plaintiff the possession of the land so demised to him, or
any part thereof, although requested so to do ; but on the
said 12th day of May, and from thence hitherto, hath refused
and still refuses to deliver possession of the same.”
The defendant pleaded- 1 . Non est factum .
2. That he was , on the 12th of May, 1851 , ready and
willing, and offered, and from thence hitherto hath been
and still is ready and willing, to yield up and deliver to the
plaintiff possession of the said land under the terms of the
said memorandum, but that the plaintiff did not then, or at
any time since , request the defendant to deliver to him
possession thereof, or offer or propose to the defendant to
take possession of the same ; but on the contrary then
refused, and from thence hitherto hath refused, and still
doth refuse to take possession thereof under the said terms ;
and this he is ready to verify, &c.
3. That the defendant committed the alleged breach of
covenant by the leave and license of the plaintiff,
4. That before the commencement of this suit the plaintiff
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released the defendant from the said agreement, and all ac
tions and demands in respect thereof.
The plaintiff replied to the second piea — that he did, on
the 12th of May, 1851 , request the defendant to yield and
deliver up to him possession of the land under the terms of
the said memorandum, but that the defenda nt then wholly
refused .

To the third plea he replied de injuria.
To the fourth plea (of release ) non est factum .
At the trial, before McLean , J. , at Guelph , it appeared,
that on the 12th of May, the plaintiff called on the defendant
and requested him to proceed with the valuation, but the
defendant said he would not let him into possession of his
farm unless he paid or gave security for the value of the
crops and stock, &c. , to be valued ; and he required also
that it should be a condition of the lease that the defendant
might, during the term, sell any portion of the land, and
that the plaintiff should transfer and yield up possession
of the part so sold.
The plaintiff thereupon demanded
possession, but the defendant refused :

this demand was

not made on the premises, but at a tavern near the place,
and possession was demanded not of the farm alone, but of
the farm and the stock , & c.
The subscribing witness to the lease swore that he under
stood that the plaintiff was to pay cash for the stock, &c.
The plaintiff first demanded the stock for valuation,
when the defendant insisted that before he would give it
up he must be secured in the amount at which it should
be valued. This condition the plaintiff refused to comply
with ; and as they were separating, the plaintiff demanded
possession of the farm , and the defendant said he should not
have it.

The lease did not contain the word “ demise,” but only
the words “ doth lease and to farm let," as it was objected
by the defendant's counsel that the variance was fatal, for
that covenants might be implied from the word “ demise
which would not be implied without it : that the words
“ lease and to farm let ” do not raise a covenant to deliver
possession on the day when the term is to commence :
28
9 U.C.Q.B.
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that the action should have been for breach of the covenant
for quiet enjoyment. The plaintiff, not assenting to the
materiality of the variance, moved nevertheless for leave to
amend by striking out the word “ demise,” which was
allowed, and leave was reserved to move for a non-suit.
The learned judge told the jury that he thought the
defendant was not bound to give possession of the stock ,
or crops, or implements of husbandry, till the plaintiff had
paid for them, or given satisfactory security ; and that he
should not be compelled to part with the possession of the
farm till this point was arranged to his satisfaction .
The jury however gave a verdict for the plaintiff for 121.
108.
Cameron , Q. C., obtained a rule nisi to enter a nonsuit
on the leave reserved , or for a new trial on the law and
evidence, and for misdirection . He cited Platt on Cove
nants, 79-81 .

Vankoughnet, Q. C. shewed cause, and cited Bac. Abr.
Lease R.; Co. Litt. 459 ; Shep. Touch . 160 ; Dyer, 257a ;
Com. Dig. Covenant A. 2 ; Style v. Hearing, Cro. Jac. 73 ;
Adams v. Gibney, 6 Bing. 656 ; Burnett v. Lynch , 5 B. &
C. 589 ; Iggulden v . May, 9 Ves. 325 ; Williams v . Bosan
quet et al. , 1 Brod. & Bing. 238 ; Holder v. Taylor, Hob.
Rep. 12 ; Robinson v. Harman , 1 Exch . Rep. 850 ; Richard
son v. Chasen , 10 Q.B.R. 756 ; Coe v. Clay , 5 Bing. 440.
ROBINSON, C. J. delivered the judgment of the court .
We agree in the view taken by the learned judge at the
trial, of the rights of the parties under the lease proved.
Admitting that the lease as it really stands — that is, with
out the word “ demise, ” but containing the words “ doth

lease and to farm let," — would equally afford ground for an
implied covenant to give possession , according to the prin
ciple on which the case of Coe v. Clay was decided ( 5
Bing. 440 ), yet we must look at all the terms of the lease
in this particular case, in order to ascertain what each party
may legally insist upon under it.
Now here the defendant did not merely lease his land ,
as in ordinary cases.

It was part of the contract that the

les vee should take his crops on the ground , and his stock
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plaintiff has himself set out the lease, the agreement was
not merely that the lessee might have them , but that they
were to be taken by him at a valuation.
We can give no other meaning to that, than that the lessee
was to take them , and pay their value for them , when
he entered into possession ; and that he was not to be at
liberty to take the land without buying the crops in the
ground and the stock and farming implements, nor at
liberty to take the latter without paying for them . In the
same instrument, where it is provided that at the end of the
term the lessor shall take the crops in the ground at a valu
ation and pay for them , a certain credit is given for such
payment, which it is provided shall be made with interest ;
but in regard to the crops and stock, which the lessee is to
take at a valuation with the farm , no such credit is stipula
ted for.

The inference follows, that he is to pay for them

when he gets them, and it is impossible, indeed, to give ef
fect to the instrument in any other way.

The lessor could not be called upon to give up his farm
on the 12th of May, 1851 , unless the lessee was ready to
pay him for his crops and stock , and thus to entitle himself
to be let into possession of the land, which he had a right
to say, as he does in effect by his lease, that he would not
let to the lessee upon other terms. It is not necessary for
us to determine whether —if this had been a demise in
common form , unaccompanied with such a stipulation
the lessee could have sued for a breach of covenant, merely
because the lessor told him off the premises that he would
not give him possession ; and whether it would not have
been necessary that the lessee should at least have gone to the
premises and proceeded to take possession, or, if he found
the lessor there, that he should at least have demanded of
him there to allow him to enter ; for our opinion is, that,
without raising any difficulty on that point, the plaintiff
did not shew himself upon the trial entitled to a verdict
upon the issue of non est factum , for that upon the lease
produced there is no such absolute covenant implied as the
plaintiff has set out in his declaration - viz, “ that the
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defendant would on the 12th of May, 1851 , yield and deliver
to the plaintiff the possession of the land so demised to
him .”

There was something else to be settled before the

lessor was bound to give up possession.

When the lessor

asked him if he was prepared to give security for the value
of the crops and the stock , he shewed a willingness to act
reasonably and even liberally with him ; and when the
lessee refused even to do so much, be fully justified the
other in withholding the possession from him, for he was
under no covenant to let him have the farm on such terms,
I am disposed , further, to think that on the second plea
the defendant was entitled to a verdict, for the evidence
shewed that the defendant was willing to give possession
according to the terms of the agreement, and the plaintiff
did not, on the occasions referred to by the witnesses ,
request possession to be given to him upon those terms, but
contrary to them .
As the plaintiff was entitled to a verdict on the third and
fourth issues , we cannot properly grant a non -suit ; but we
make the rule absolute for a new trial without costs,
because the verdict was contrary to the direction of the
judge upon a plain point of law, and the jury took upon them
selves to overrule what we consider was a proper direction .
Rule absolute for new trial without costs.

DOE DEM. BURNHAM V. SIMMONDS.
The plaintiff's attorney directed the sheriff to sell under a fi. fa. certain
lots, describing them by mistake as being in the township of H.
instead of M. but the numbers of the lots and concessions given being
correct.
After the sale the error was discovered, and the sheriff then advertised and sold
the proper lands under the same fi. fa ., which had expired.
Held , that the sale could not be supported.
Ejectment for 88 acres, being the east part of 7 in broken
concession B. , and the east part of the south half of 7 in
broken concession A. , in Murray.
The plaintiff made title as purchaser at a sheriff's sale under
a fi. fa. at the suit of The Commercial Bank against one
Robertson.
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At the trial at Cobourg, before Robinson, C. J. , it appeared
that the fi. fa . against lands was delivered to the sheriff on
the 15th of March , 1838 , being returnable in Easter term
1839. On the 10th of August, 1838, Robertson conveyed
these lands to Simmonds , the new defendant.
The plaintiff's attorney, in the suit of the Commercial
Bank v. Robertson, wrote to the sheriff informing him that
Robertson owned certain lands which he was to seize,
giving him the number of lots and concessions as above,
but by mistake describing the lands as being in Haldimand
instead of Murray. The sheriff advertised accordingly, and
sold the lands as being in Haldimand, on the 1st of June,
1839.
The mistake was discovered after the sale ; and though
the plaintiffs in the fi. fa. had at the sale bid off these lands
(as in Haldimand ) and other lands sufficient to pay their
debt, and had acknowledged the writ to be discharged ;
yet when the error was made known, and that Robertson
had no title to such lots in Haldimand, the sheriff advertised
the above lands, describing them properly as in Murray, to
be sold under the same writ, and did sell them on the 5th
of October, 1839 , to this lessor of the plaintiff.
There was no proof of any second fi. fa. against lands,
and the sheriff swore that he believed he advertised and sold
them under the first writ, returnable in Easter term 1839 ;
and if so, then it was objected that the sale could not be
legal, as nothing was shewn to have been done that could
be treated as a seizure of these lands in Murray, nor
anything that would make the writ attach upon them while
it was current.
The learned Chief Justice hold that the sale could not be
upheld, but reserved leave to the plaintiff to move to enter
a verdict for him if the court should be of another opinion .
A verdict was in the meantime given for the defendant.
It appeared on the trial that the debtor Robertson had
only an undivided fourth part or share in these lands,
though he had made a conveyance to Simmonds as if he
owned the whole interest in them.
M.

Vankoughnet

plaintiff.

moved

to

enter a

verdict for the
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Eccles, shewed cause , and cited Doe Greenshields v . Gar
row , 5 U. C. R. 237.
ROBINSON, C. J., delivered the judgment of the court.
We are of opinion that we must discharge this rule .
There is no room for ascribing any intention even in the
sheriff to seize the land in Murray which is in question in
this section, while the execution was current ; for it was no
mistake of his that he advertised and sold the land as if it
were in Haldimand. The plaintiff's attorney had by mis
take given him the numbers of these lots as of land in Hal
dimand owned by the debtor.

Acting on that information

the sheriff sold accordingly, but it turned out that the
debtor owned no such land in Haldimand as the sheriff had
been directed to sell. Before this discovery was made the
fi. fa. had run out. It was past its return , and the sheriff
could no more seize and sell under this expired writ the
land now in question, than he could have sold a lot in
Cobourg or Port Hope belonging to the debtor, which he
had heard of for the first time after the return of the writ.

Rule discharged.

FARLEY ET AL. V. GRAHAM.
Assumpsit for work and labour. The plaintiffs' witness swore that the work
was done upon awritten agreement, which he had in court, but refused to
produce. He had not been subpoenaed .
Held, that the witness was as much bound to produce the writing as if in at.
tendance under a subpoena duces tecum .
Bnt semble,that if the witness had been required by the court to produce the
agreement, and had still refused, this would not have been sufficient to war .
rant the reception of secondary evidence.
Assumpsit on the common counts.
Pleas—Non-assumpsit, payment and set-off.
The claim of the plaintiffs was for work done to a millrace
for the defendant.
At the trial, before Sullivan J. , their witness swore that
the work was done upon a written agreement, which was
given to him by the parties to keep ; that he had it with
him in court, but would not produce it.

He had not been

served with a subpoena duces tecum , or indeed a subpoena
of any kind, and the learned judge held that he was there
fore not bound to produce the writing.
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The plaintiffs objected to this ruling, but submitted to a
nonsuit.
Bell, for the plaintiffs, moved for a new trial for misdi
rection , the rejection of evidence, and on the ground of
surprise. He cited Snelgrove v . Stevens , 1 Carr & Marsh
508 .
Cameron , Q. C. shewed cause, and cited Doe Gilbert v .
Ross, 7 M. & W. 102 ; Hibberd v. Knight, 2 Exch . Rep. 11 ;
Corsen v . Dubois ; Holt, N. P. C. 239 ; Doe dem. Los
combe v. Clifford, 2 Car. & Kir. 448.
ROBINSON , C. J. , delivered the judgment of the court.
It appears from the causes of Fielder v. Ray, 6 Bing. 332 ;
Doe dem . Wood v. Morris, 12 East 237 ; Brewer v . Palmer,
2 Esp. 213, and other cases, that where the fact of there
being a contract in writing between the parties comes out
upon cross-examination of the plaintiff's witness, and it
appears to the court that the plaintiff ought to have pro
ceeded upon the written agreement, and not sued as upon
a parol agreement or an implied contract, then the defen
dant can claim to have the plaintiff nonsuited without giving
further evidence of the agreement ; but that, if the fact
of there being a writing comes from the defendant after the
plaintiff has closed his case, then , in order to entitle himself
to the benefit of the exception, the defendant must give
proper evidence of the fact of there being a writing, and
shew its application to the cause of action .

The distinc

tion is very clearly taken also in a case of Fenn dem.
Thomas v. Griffith , 6 Bing. 533.
Here the fact of there being a writing was proved by the
plaintiff's own witness , and the onus of producing it before
he could proceed with his case rested with him. He did
not obtain its production, and was therefore nonsuited, and
he had not taken measures for its production by subpænaing
the person in whose custody he must have known it was ;
but the case of Doe dem. Loscombe y . Clifford, 2 Car. &
Kir. 448, is an authority for holding, what I do not find
elsewhere questioned, that when the writing is in court,
and the person having it in his possession, being sworn as
a witness, refuses to produce it, it is the same thing as if he
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had brought the writing into court under subpoena duces
tecum, and had refused to produce it — Snelgrove v. Ste
vens, 1 Car . & Marsh. 508, is indeed to the same effect, and
was confirmed and acted upon by Baron Alderson in Doe
dem . Loscombe v. Clifford .
Then

the question is, what should follow as a conse

quence when the witness does not produce the writing ?
If he had no good reason to give for not producing it, which
I take clearly to have been the case here, then it does not
follow, I apprehend, that the arbitrary refusal of the wit
ness would
evidence.

warrant

the judge

in

receiving secondary

The witness, I think , should have been first told by the
learned judge , that, being sworn as a witness, his not having
been subpænaed was of no moment, and that he was
nevertheless bound to produce the paper. If he had done so
we must presume he would have complied, and then the
plaintiffs would have had the evidence they required. At
any rate, we do not know that he would not. If the wit
ness, however, had still declined, I see no authority for
admitting secondary evidence under such circumstances.
I suppose the court could not actually force the writing out
of the party's possession at the trial, and could only com
mit him for contempt, if the judge had peremptorily directed
the witness to produce it, and he had refused ; and the party
might have sought his remedy against the witness, if ad
vised that he could support an action , although he had not
caused the party to be served with a -subpæna.
Amey v. Long, 9 East. 473 ; and
Swanson, 209 .

Field

v.

I refer to

Beaumont,

1

It is rather singular that no case can be found precisely
in point with the present — that is, where the witness, having
no ground for objecting to produce a paper, has yet refused,
and the plaintiff has been nonsuited in consequence. I
suppose, if no such case has happened, it is because a wit
ness, having no ground for declining, would never be likely
to persist in his refusal after
he was bound to produce it.

being told by the judge that
If therefore the cases of Snel

grove v. Stevens and Doe dem. Loscombe v. Clifford were
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rightly decided — and one of them was by a learned judge
of very long experience—the difficulty here may be fairly
taken to have arisen in consequence of the learned judge
having taken an erroneous view of the position of the
witness.
The proper effect of that would ordinarily be, that the
plaintiffs should be relieved from the non-suit without their
paying costs.

Against that it may be urged, that the plain
tiffs were improperly proceeding at the trial as if there were

no special contract in writing, when their own witness proved
that there was such a contract, and so that the plaintiffs
themselves were the occasion of the difficulty ; that the writ
ing was deposited with this witness as the common deposi
tory of both parties, and was as much under the control of
one party as the other ; that there is no reason to assume
that the plaintiffs could not have obtained possession of the
writing for the purpose of suing upon it ; and that at all
events if they had subpænaed the party, as they should have
done, there is much reason to suppose that there would have
been no difficulty at the trial. The defendant may therefore
reasonably urge, that the plaintiffs have got into a difficulty
by proceeding irregularly, and are not entitled to assume that
if they had subpænaed the party, or taken the usual steps
for possessing themselves of the writing, any such difficulty
would have arisen.
On the whole, we consider that justice will best be done
under the circumstances by granting a new trial, with costs
to abide the event—the effect of which will be, that the
plaintiffs will not in any case receive the costs of the first
trial, but that if the defendant is successful a second time
he will have the costs of both trials, as he should have if the
plaintiffs shall be found to be urging on an action in which
they are not entitled to succeed.
Rule absolute-costs to abide the event (a) .
(a ) See Doe dem . Wartney v. Grey, 1Stark . Ca. 283 ; Miles et al v . Daw
son ,1 Esp. 405 ; Rex v . Sadler et al, 4 C. & P. 218 ; Doe dem. the Earl of
Egremont v. Date. 3 Q. B. R. 610.
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IN RE WRIGHT AND THE MUNICIPAL COUNCIL OF THE Town
SHIP OF CORNWALL.
12 Vic. ch. 81, sec. 31 , sub-sec. 7; sec. 41, sub-secs. 7 & 9 ; sec. 132 - By -Law
quashed .

Township Councils have no authority to pass by-laws providing for the re
muneration of their own members .
Brough obtained a rule on the defendants to show cause
why by -laws 11 & 12, passed on the 18th of June 1850 ; No.
20 , passed on the 28th of December 1850 ; No. 22, passed on
the 11th of January 1851 ; and No. 30, passed on the 23rd
of July 1851 , should not be quashed , in so far as they direct
or authorize payment of remuneration to the township coun
cillors for the township of Cornwall .
No. 12 was intituled " By-law authorizing the payment

of salaries to public officers, and remuneration of council
lors, ” and ordained that the several township officers and
councillors therein enumerated should receive as salaries
and remunerations the sums set opposite their names in a
schedule annexed , to be paid out of the available funds of
the township, and that they might be paid half-yearly by
order of the council.”
And in that schedule was, among other items— “ Members
of this council 68. 3d. per day," &c.
No. 11 , passed on the same day (the 18th of June 1850),
ordained that the persons enumerated be allowed the sums
set opposite their respective names.
In the list were

James M. Dixon , town reeve .....
John McDonald , deputy town reeve .
Alexander McDonald
Donald McDonald
George J. Dixon .

£ 1 17
2 3
2 3
2 3
1 17

6
9
9
9
6

No. 20, passed on the 28th of December 1850, ordained
that there be paid by the township treasurer,
To James M. Dixon , reeve, for remuneration
George J. Dixon ..
Donald McDonald
Alexander McDonald ..
John McDonald

£1
1
1
1
1

11
11
11
11
11

3
3
3
3
3
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No. 22, passed on the 11th of January 1851 , ordained
that the township treasurer be authorized to pay
James M. Dixon, reeve, (not said on what account)......... £ 0 6 3
0 6 3
John McDonald , deputy reeve
0 6 3
ld
Donald McDona , Esq .
0 6 3
Alexander McDonald , Esq
0 6 3
George J. Dixon, Esq

The above three by -laws were all intituled , “ By -law
authorizing the payment of orders and accounts approved
of by the council.”
No. 30, passed on the 23rd of July 1851 , was intituled ,
By-law authorizing the payment of salaries to public offi
cers, and remuneration of township councellors.”

It ordained that the treasurer should pay
B. G. French , (not saying why)
John McDonald , reeve
Duncan Fraser , deputy reeve
James M. Dixon , Esq
John A. Cameron , Esq

£ 3 8
3 8
3 8
3 8
2 16

9
9
9
9
3

ROBINSON, C. J. delivered the judgment of the court.
We are of opinion, which indeed we have already ex
pressed on another occasion, that the by -laws moved against
are illegal.

It is the 7th subdivision of the 31st section of

12 Vic. ch . 81 which must govern the decision.

That pro

vides that the township councils may make by -laws " for
settling the remuneration of all township officers in all cases
where the same is not or shall not be settled by act of the
legislature, and for providing for the payment of the remu
neration by such act of the legislature, or by the by-laws of
the said municipality, provided and appointed for all town
ship officers whatsoever."
Are township councillors included in the words " town
ship officers ” used in this clause ? We think it plain they
are not.
If there were nothing in any other part of the
statute to shew what was intended, I should find it difficult
to hold that they were included , for when we speak of the
officers of a legislative body, we do not in general mean to
include the members of that body ; and when we consider
that there is no other authority required to concur with the
township council in passing their by - laws, it does not seem
probable that it could have been intended to allow them by
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their own votes to divide as much of the public revenue
among themselves as they pleased.

If the legislature had

intended to give them the power of voting salaries or allow
ances to themselves, they would surely have provided some
checks upon the exercise of that power, and their not hav
ing done so is a convincing proof that they did not con
ceive that they were delegating any such authority to them ;
and this becomes evident when we look at the 41st section .
For township councillors it does not seem to have been
thought that any remuneration need be provided, because,
having only to attend within the township, it might be rea
sonably supposed that they could return to their homes
when the business of the day was ended ; but in regard to
the County councillors, the case was different; their atten
dance must subject them not merely to loss of time, but to
considerable expense, and the legislature, attending to that
circumstance, when they came to define for what purpose
they may make by-laws, enact, by the 7th subdivision of
the 41st section, that they may make laws “ for the settling
the remuneration to all county officers," exactly following
the words of the 7th subdivision of the 31st clause ; but
not meaning to embrace in these words the members of the
council, and not understanding that they were included ,
but yet meaning to remunerate them for their attendance,
they deem it necessary to add a special provision for that
purpose , which they do in the 9th subdivision , giving by it
a power to the council to make by-laws for settling a rate
at which the town reeves shall be remunerated for their at
tendance at the council'; and they are careful to provide
this salutary check, that no such law which they may make
shall take effect till two years have elapsed from its passing.
There can be no plainer proof than this 41st section affords
of what was meant by the 31st section.
Mr. Brough very
candidly directed our attention to the 132nd clause, as one
which he understood was relied upon as giving implied
authority to the township councils to vote a remuneration
to themselves ; but we think it does not embarrass the ques
tion, because, as county councillors may clearly be allowed
a remuneration, the exception contained in the parentheses
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in that clause was proper on that account, and there is no
warrant for extending it further than to them . We must
therefore make the rule absolute for quashing such parts of
these laws as relate to the granting of any remuneration to
the township councillors for their attendance ; and the late
statute, 14 & 15 Vic. ch . 109 , sec. 35, provides that the costs
of this application must follow .
Rule absolute.

DOE DEM. WILKINS V. JOHN MOORE AND DANIEL MOORE.
The defendant's attorney, being the subscribing witness to certain deeds, was
asked before the trial, by the attorney for the plaintiff, to admit their exe.
cution. He said that he would do so when put into the box, but insisted
on being called as a witness . While the jury were being called for the
trial of the cause he absented himself from the court, and did not return.
Held , that the deeds could not be received as proved on evidence of such
agreement to admit -- and qucere, whether it would have been sufficient to
warrant the reception of proof of the witness's handwriting ?
The plaintiff, however , shewed himself entitled , on other evidence, to part of
the land claimed, and the court refused to disturb the verdict for the whole.
Ejectment for the west half of lot 60, and the east half of
61 , in the first concession, Bay side of Ameliasburg .
John Moore defended for the above half lots, excepting a
small portion of the west half of 60. Daniel Moore defended

for one acre of land, a part of lot 60 (being the piece of land
excepted by John Moore.)
At the trial, before Macaulay, C. J. , at Picton, it appeared
that the lessor of the plaintiff had received a mortgage of
the premises from John Moore, on the 18th of January, 1850,
and on the same day gave him back a lease for a year at a
nominal rate.

After the year expired , John Moore still
continuing in possession, a third party (Reddick) , wished to
lease the east half of 61 , and went to the lessor of the plain

tiff for that purpose. They agreed on the terms, but Red
dick desired to ascertain first whether John Moore was
ready to go out, or was likely to give any trouble, and went
and spoke to him, and was told he had no objection , and
that he intended to leave the place at once . Reddick then
got possession and began to plough, and repair fences,
when , some days after, John Moore came, and threw down
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the fences, and interrupted Reddick in his possession .
Reddick , rather than have trouble with him , gave up pos
session, and the plaintiff then brought this action to turn
John Moore out. This evidence applied only to the east
half of 61 .
Thy lessor of the plaintiff did not intend to rely upon it,
but was prepared , as he supposed, to prove both the mort
gage to Wilkins, and the lease back from Wilkins to John
Moore , by the evidence of the subscribing witness, who
happened to be the defendant's attorney, Allan R. Dougall.
Mr. Wallbridge, the plaintiff's attorney, swore upon the
trial, that some days before the trial he had gone to Mr.
Dougall, and shewn him both writings, and asked him
whether he would admit their execution ; he said he would
if he should be put into the box, but alleged that he had some
explanations to offer, and therefore insisted that he should
be called as a witness ; a communication to the same effect
took place just before the trial. Mr. Dougall was in court
while the jury were being called , but during that period
absented himself, and, though there was a delay of some
hours before the verdict was taken, he did not return , nor
was any explanation given of the reason of his absence .
The plaintiff's counsel pressed that, under such circum
stances, the writings should be received as proved, upon the
evidence of Mr. Dougalls agreement to admit them .
A verdict was given for the plaintiff.
Eccles, for the defendants, obtained a rule nisi for a new
trial without costs, for misdirection, and for the reception of
improper evidence, and on the law and evidence .
Wallbridge shewed cause .
ROBINSON, C. J. , delivered the judgment of the court.
We are of opinion that the deed and lease cannot be taken
to have been proved on the trial, because even an uncon
ditional undertaking to admit on the trial is not ipso facto
an admission, still less when the promise did not go that
length, but was accompanied with a stipulation that the
plaintiff must call the witness.
It is true that Mr. Dougall, by his own conduct, and I
am sorry to be obliged to add , very vexatious and improper
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conduct, as it appeared to the learned judge at the trial,
and as it appears to us on his notes, put it out of the power
of the plaintiff's attorney to put him in the box as a wit
ness ; but that cannot enable us to dispense with the rules
of evidence, and to hold a deed established which is not
proved, and is not in fact admitted, though agreed to be
admitted on the trial sub modo ; though it may warrant the
reception of proof of the witness's handwriting.

Consi

dering that the defendants' attorney was himself the sub
scribing witness, we cannot look upon the conversation
between him and Mr. Wallbridge as anything more than
this : " I did see those writings executed ; I shall say so on
the trial when called as a witness , but you must call me.”
If the plaintiff's attorney is satisfied that Mr. Dougall
absented himself wilfully, in order to throw an impediment
in his way , he must consider whether it may not be proper
for him to make an application to the court, rather than
that his client should suffer any inconvenience or expense
by such conduct, which it would be the plain duty of this
court to discountenance . That, however, would only indi
rectly compensate the plaintiff for any loss he may have
been put to by the non -attendance of Mr. Dougall. In the
meantime it seems clear to us that the plaintiff is entitled ,
on Reddick's evidence, to a verdict against John Moore, for
the east half of lot 61. The verdict was taken generally, as
is usual in ejectments.

If the defendants, or either of

them , think that any object will be gained by it, a motion
can be made to restrain the execution of the writ of hab.
fac. poss. ¡to the east half of lot 61 ; but we should cer
tainly not interfere with the verdict, unless it shall be
clearly shewn to us that some injustice will be done, or is
to be apprehended, from the verdict going into effect for the
whole.
Rule discharged. (a)
(a) See Burt v. Walker, 4 B. & Al. 697 ; Parker v . Hoekins, 2 Taunt. 223
Spooner v. Payne, 4 C. B. 328 .
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IN RE COYNE AND THE MUNICIPAL COUNCIL OF THE TOWN
SHIP OF DUNWICH.

12 Vic. ch . 81, sec. 31 , sub -sec. 14, sec . 116 ; 13 & 14 Vic. ch . 65.
Municipal corporations have no authority to appoint by their by -laws the
persons who are to receive licenses for keeping taverns.
In the last term Jones obtained a rule calling upon the
Municipal Council of the township of Dunwich to shew
cause why a by-law passed by themo n the 7th of February ,
1851 , entituled “ By - law No. 18, to provide for the licensing
and keeping houses of entertainment to sell wines and
spirituous liquors in the township of Dunwich,” should not
be quashed in the whole or in part :
1st, Because it infringes the 116th section of 12 Vic. ch .
81 , in granting exclusive privileges.
2nd , Because it is illegal, in purporting to grant licenses
to keep taverns or houses of public entertainment, the same
not being within the power of the council, except under
certain circumstances, which are not averred in the by - law ,
and being in all other cases a duty committed by the legis
lature to certain public officers.
The by -law recited , that by statute 12 Vic. ch . 81 it is
made lawful for any municipal council to make by -laws
for the licensing of inns and other houses of entertainment
& c.; and that by statute 13 & 14 Vic. ch . 65 power is given
to the municipality of each township to fix the taxes
and conditions to be complied with by any person desiring
such license, the kind of house he shall keep, and the secu
rity he shall give for observing all the by-laws for such pur
poses, and also the sum to be paid by him above the duty
imposed by the British statute 14 Geo. III. ch . 88 ; and for
regulating all such inns, and imposing penalties for any
violation of the by- laws.
And it enacted, among other things, that license be granted
to the following persons to keep tavern from the 1st of
March 1851 to the 1st of March 1852, wherein wines and
spirituous liquors may be sold and used ; and that the sum
to be paid by each of the said persons should be the sum
set opposite their respective names, exclusive of fees, viz :
Isaac League, in his present66residence ............ £ 4
2
Archibald McFarlane,
Mrs. O'Malley
2
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And it was further enacted, that license should be granted
to other persons within the said township, applying for the
same, and approved of by the council, for the following
periods, viz :
For 9 months, commencing on the 1st of June.
“

6 months, commencing on the 1st of September.
3 months, commencing on the 1st of December.

And that all such licenses granted for a longer period than
three months should be transferable as thereinafter pro
vided .
No cause was shewn .
ROBINSON, C. J., delivered the judgment of the court.
The 116th clause of the act 12 Vic. ch. 81 seems un
guardedly expressed, for in terms very comprehensive it
seems to prohibit that being done in any case which in
other parts of the act it is made the duty of the municipal
ity in certain cases to do. We must intend the legislature
to have meant that, except in cases provided for by law,
they shall not have the authority to give to any person or
persons an exclusive right or privilege to exercise any trade
or calling within the locality, or to require a license to be
taken out for exercising the same, or to impose a tax on
any such person. They never could have intended this
clauso to extend to taverns and tavern licenses, though
keeping a tavern is certainly a calling : and at any rate
the subsequent act, 13 & 14 Vic. ch. 65 , puts an end to any
doubt that could have been started as to the possible appli
cation of that clause to the calling of inn- keepers.

I see

nothing in the 12 Vic. ch . 81 , or in the 13 & 14 Vic. ch.
65 , or any other act, that authorizes the council to appoint
by their by -law the persons who are to receive licenses for
Ι mean , to take into their hands, not un
keeping taverns.

der any particular circumstances , or in any special or ex
cepted case, but generally for the year, the nomination of
the parties who are to receive licenses.

The statute 13 &

14 Vic. ch . 65 evidently does not contemplate that they are
to perform any such function, but that they are to have a
superintendence over that department of the public service,
as to prescribing regulations, the conditions of the license
29
U.Q.C.B.
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and the dumber of persons to be licensed .

The intention

seems to be that there shall be no selection by them of the
persons who are to be allowed licenses ; but they have a
control in regard to the number ; and when they reduce it,
which must necessarily have the effect of excluding some,
it is to rest with the inspectors to determine what persons,
among those who have obtained certificates , shall receive
licenses .

The words, “ subject to any by - law passed for

their guidance in this behalf,” do not, we think , extend
farther than to enable the councils to prescribe rules and
principles which may guide them in their selection , not to
take the selection out of their hands by naming the parties.
It is of little moment, however, so far as the actual opera
tion of the by - law now moved against can be effected ,
what may be the result of this application ; for the parties
named in it will have had the full benefit of their license
before notice of our order can reach the township, or in two
or three days after.
It has not been attempted to support this by -law .

We

think it illegal , and make absolute the rule nisi for quash
ing it.
Rule absolute .

HOWARD V. WILSON .
Action for dower by T. H. and S. H. , his wife, in lands of the former husband
of S. H.
The defendant pleaded a release by S. H. after action brought, and an exami
nation and certificate by two justices of the peace, according to the
provisions of 3 W. IV. ch. 9.
Held on demurrer ; plea bad, for that statute is not applicable to this case ,
but theexamination and certificate should have been such as arerequired
by the 37 Geo. III. ch , 7 , or the 50 Geo. III . ch. 10.
And quære, whether a release without the husband's concurrence could in
any case be effectual to bar the action.
Action for dower by Thomas Howard and Susan How
ard, his wife, formerly the wife of Robert Wilson deceased,
in land of the said Robert Wilson.
Plea—that heretofore — to wit, on

& c . — and after the

commencement of this action, the said Susan released under

;

her seal to the defendant all her right or title to dower in ,
to and out of the said lands ; and that she did, on the day

451

HOWARD V. WILSON.

and year aforesaid appear before two justices of the peace
and acknowledged her consent to be barred of her dower
in the said lands ; and the said justices, after such acknow
ledgment, indorsed on the said deed of release a certificate
of such examination , and that, the said Susan did give her
consent to be barred of her right of dower freely and volun
tarily, &c.
Demurrer : assigning for causes, that the release pleaded
does not release the right of action at the time it was com
menced , which right still remains for the detention of the
dower at that time : and that it is not stated to have been
with the consent of the husband of the said Susan Howard ,
Hector for the demurrer.

Read contra.

ROBINSON , C. J. , delivered the judgment of the court.
The widow , we think , had no estate in dower , because
none had been assigned to her ; she had

her claim to

dower, but no legal estate in any of the lands of which her
husband had been seized . Her right was complete on the
death of her husband, but it was only a right to have dower
admeasured ; she had no estate . Could she then release
her right of dower—in other words, bar herself of her claim
—by a deed executed by herself alone , she being at the time
married to a second husband ? It is contended that she
cannot, for that our statute 2 Vic. ch. 6 prevents her ; but
the first and second clauses of that act relate not to a con
veyance or release of dower, but to the alienation of a feme
covert of real estate of which she is seized in her own right,
and the widow here had not become seized of any estate
in this land. The 3rd and 4th clauses of that act, however,
do relate to dower.—The 3rd clause

dispenses with the

examination and certificate respecting the free consent of
the married woman, ir all cases in which she joins with
her husband in a deed releasing her right of dower,
Then , if before this statute she could by a deed executed
by herself only have released her dower provided an
examination took place, and a certificate were given in
regard to her free consent, I cannot see that this clause
would have disabled her from afterwards releasing in the
same manner. It is an enabling clause, not in any sense
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restrictive, nor intended to be so. Then , how was it upon
the former statutes, 37 Geo. III. ch . 7 , and 3 Wm. IV. ch . 9 ?
The 37 Geo . III . ch . 7 , expressly makes it lawful for any
person entitled to dower, by any deed , executed alone or
jointly with other persons, to release all her right and title
to dower in the lands mentioned in such deed ; and it
makes such release as effectual to bar her as if a fine had
been levied thereof. But it requires an examination by a
judge , and a certificate of free consent of the party releas
ing. It is rather curious that this act is not in its language
confined or applied to married women , but applies to
“ any person entitled to dower. ”

The 50 Geo. III . ch . 10 ,

and 3 Wm . IV . ch . 9 , give only greater facilities for ob
taining a certificate. The 1 Wm . IV. ch . 2 relates only to
alienations by married women of their real estate ; and I
see nothing in any of the acts which makes a married wo
man less capable now of releasing her dower, by a deed
executed by herself alone, than she was by the statute 37
Geo. III . ch . 7, which enables her to release her dower by
deed executed by herself, and makes her conveyance as
effectual as if a fine had been levied . There are, however,
some apparent incongruities in the statutes, for by 2 Vic,
ch . 6 , if she joins with her husband in a deed whereby she
releases her dower, she shall be barred without any exami
nation or certificate, whereas if she releases her dower by
a deed executed by herself alone, she must be examined ,
for the 2 Vic. ch. 6 does not extend to

the

latter

case,

though the danger of coercion would seem to be greater in
the former case than the latter. And the statute 3 Wm . IV .
ch . 9 , under which alone I can find that an examination
taken, as this was, before justices of the peace will be valid ,
seems to apply to cases where the wife wishes to bar her
dower in lands which her husband may be about to depart
with , and to refer therefore to dispositions of the property
made by the husband , through whose seizing she claims her
right to dower. The enacting clause is not expressly con
fined to such cases ; but I think, taking the act altogether ,
we must see that that was the intention ; and if so , then
this deed cannot acquire validity under the former statute
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37 Geo. II. ch . 7, but would according to that act, be ex
pressly invalid, for want of the kind of examination and
The legislature
certificate made indispensable by it.
taking up the subject at different times , for different pur
poses, and with different views, have left the matter to
depend on a variety of acts not easily to be reconciled
with each other ; but we think that, for the reasons I have
just mentioned , we must hold that the release pleaded has
66
no force or effect to bar the person entitled to dower,"
for those are the words of the 2nd clause of 37 Geo. III. ch.
7, for want of the certificate which that act requires, and
which no subsequent act dispenses with, except when the
husband is conveying the ' land , or except where, under 50
Geo. III. ch . 10, an examination takes place before a judge
of the District Court, or chairman of the Quarter Sessions.
which is not the case here.
Judgment for the plaintiff.

BROWN

v . THE MUNICIPAL COUNCIL OF THE COUNTY OF
YORK.

The 35th sec. of 14 & 15 Vic ., ch. 109, has not a retrospective operation ; and
the Court therefore discharged a rule calling upon the defendants to pay the
costs of an application on which a by-law had been quashed before the pass
ing of that aet.
In Easter term 1851 (the 25th of June) a rule was made
in this court, after cause shewn, that a by-law passed by
the Municipal Council of the County of York , for opening
a road between lots 4 and 5 in the 4th concession of the
township of Toronto, East of Hurontario street, be quashed ;
the objection being that the road was not legally established
by the by-law, the line of road not being described in the
by -law, nor made certain by it, nor its width specified .( a )
In Michaelmas terin following (1851 ) Cameron, Q. C. ,

applied for, and obtained a rule on the defendants, to shew
cause why they should not pay the costs of the rule quash
ing the said by -law, and of this application.
Hagarty, Q. C. , shewed cause.
(a ) Vol, VIII. 596.
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ROBINSON, C. J.—This application is made in conse
quence of parliament having, in August 1851 , passed an
act, 14 & 15 Vic., ch . 109 , (sec. 35 ) , by which it is provided
that whenever any by-law shall be or has been passed by
any municipality , and such by-law has been or shall be
quashed by any court having competent jurisdiction, such
municipality shall pay all costs and expenses attending the
quashing of such by -law. It is contended that this has a
retrospective operation , and gives costs of applications
which had been heard and determined before the passing
of the act ; but we do not think so, although the language
will bear that construction. It has been repeatedly held ,
that where a statute is meant to have an ex post facto oper
ation , that intention must be so clearly expressed as not
to leave room for doubt.

Now here, I think , it is not reason

able to imagine that the legislature intended that we should
open a matter that had been finally disposed of, and, as we
must suppose, properly in regard to costs, upon the law as
it stood at the time, for the purpose of giving costs under a
change of the law, which , where it applies, leaves nothing
in our discretion.
The legislature, I quite admit, may have meant that ;
but I am not clear that they did , and it would be unreason
able, I think , to assume that they did , if the language they
have used is not so explicit as to shew that intention plainly.
They meant, I have no doubt, to give to persons injured
by any by - law which had been quashed before this statute
passed a remedy ( where that would properly lie) against
the municipality ; but then the proceeding for that remedy
would be a matter altogether prospective, and would be
commenced and carried on after the act was passed. It
would require no reversing or opening up of any matter
that had been adjudged upon and finally closed .
As regards the giving costs of the application to quash a
by -law , we consider that the statute means future applica
tions, and that we must interpret the clause , as to this part,
to mean that whenever thereafter it shall happen that any
by -law has been quashed , the costs of the application to
But I admit that the

quash it shall be paid by the council.
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clause is so worded as to give much support to the claim
made in this case to recover the costs of an application
Our opinion ,
disposed of before the passing of the act.
however, is against it .
Rule discharged — but not with costs.

ELIZABETH BLOOMLEY V. GRINTON & WATKINS.
Where an agreement under seal, but of a nature not requiring a seal, was
executed by one of two partners in the name of the firm , and the partner
not executing afterwards acted under, and received the benefit of it, such
agreement was sustained as his deed ': and it was held, that he could not
be allowed to dispute the authority by which it was executed in his name.
The plaintiff sued in covenant, setting out that by a deed
poll, made by the defendants on the 19th of August, 1850,
under the name, style, designation and firm of Grinton &
Watkins, sealed with the seal of the defendants (of which
deed the plaintiff excused herself from making profert by
averring that it was lost) . The defendants covenanted and
agreed with the plaintiff to take from her a certain quantity
of castings, machinery, and other goods of the plaintiff,
specified in the said deed , at certain prices, and in a certain
manner specified in the deed, amounting at such rates to a
large sum-viz . , 5001.—and to pay the plaintiff therefor,
after deducting a reasonable sum for carrying the same to
Dundas , by furnishing the plaintiff, within one month from
the date of the said deed poll — to wit, on or before the 19th
of September 1850 - four promissory notes of the defendants,
to be payable, with interest, at certain periods specified in
the agreement, according to the descriptions of castings and
other goods.
The plaintiff then averred that she did sell and deliver to
the defendants the castings, &c. , referred to, according to
the agreement; yet that the defendants had not given their
notes.

In

second count the plaintiff declared, that on account

ing the defendants were found indebted to the plaintiff in
2001.; and that , to discharge the same, they sold and
assigned to the plaintiff certain quantities of castings, and
other goods ; and that the plaintiff being so possessed of
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such castings, &c. , the defendants,

on the

said 19th of

August 1850, by their deed poll made by them under the
style and firm of Grinton & Watkins , and sealed with the
seals of the defendants, covenanted , & c. , ( stating the agree
ment as in the first count, and the delivery of castings, & c.
referred to in the agreement, and the failure of the defen
dants to furnish notes according to their contract.)
The defendants pleaded separately non est factum in
regard to the deed declared in each count.
2ndly,

That the plaintiff did not sell and deliver to the

defendants the said castings, machinery, goods and chattels ,
by the plaintiff in the declaration alleged to have been
sold and delivered to them , in manner and form , & c.

At the trial, before McLean , J., at Woodstock , an agree
ment was produced purporting to be made between the
plaintiff and “ Thomas Grinton and William Watkins, "
in which it was recited that the plaintiff had all the castings
in her possession lately used in the saw -mill formerly
owned by Edward Bloomley , and all the new iron and brass.

..

castings bought from Gartshore & Co. , of Dundas, as per
invoice to Messrs. Grinton & Watkins up to that day : and
by the agreement Grinton & Watkins agreed to purchase all
the articles enumerated above from the now plaintiff, on
the conditions which were stated in the declaration .
This deed had the signature " Grinton & Watkins ” at the
foot of it, and one seal set opposite to these names.
The
subscribing witness swore that he had prepared the agree
ment, but that Watkins would not sign it till he had con
sulted Grinton : that they both afterwards examined the
writing together, and that Grinton desired Watkins to
execute it for them jointly : and that, after that, Watkins
subscribed the instrument and delivered it in the name of
himself and Grinton ; but that Grinton was not at the time
present.

It was proved that the defendants got the castings.

and other things, in pursuance of the agreement : and that
Grinton afterwards, when he and Watkins were requested
to give notes for the price , said he was willing to give them ,
according to the agreement, for the amount specified in a
certain account, but not otherwise ; and the plaintiff would
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not accept such notes. It was proved also, that Grinton
himself took down to Dundas a load of the castings sold to
him and Watkins under that agreement; and that other
portions of it were transported thither by teamsters in the
employment of him and Watkins.

Before the agreement

the defendants had been jointly concerned in carrying on
business at the saw-mill .
It was objected by the defendant's counsel that the deed
could not be treated as the deed of Grinton , being signed
by Watkins in his absence, and not under any written
authority from him. And, secondly, that there was nothing
to show for what amounts the defendants were to give their
notes. The learned judge overruled the second objection,
but was inclined to think the first fatal. He allowed a
verdict however to be given for the plaintiff, subject to the
opinion of the Court upon it ; and the jury found for the
plaintiff 1421. 68.
Blevins obtained a rule nisi for a new trial on the law and
evidence, and for misdirection , either as to both defendants,
or as to Grinton.

He cited Ball v. Dunsterville et al., 4 T R.

313 ; Burn v. Burn, 3 Ves. 578 ; Duncan v. Lowndes & Bate
man, 3 Camp. 478.
Read showed cause , and cited Harrison v. Jackson et al .,
4 T. R. 207 ; Thomason et al . v. Frere et al . , 18 East. 418 ;
Steiglitz et al. v. Egginton et al. , Holt N. P. C. 141 ; Brutton
v. Burton & Mills, 1 Chy. Rep . 708 ; Elliott et al. v. Davis, 2
B. & P. 338.
ROBINSON, C. J. , delivered the judgment of the court.
As regards the legal question, whether the deed can be
held to be the deed of Grinton, no doubt mere parol author
ity to execute such a deed would not suffice ; neither would
parol assent or ratification afterwards make it the deed of

Grinton ; because, where the ratification is not coupled with
any act done under the agreement it can do no more than
show a probable previous assent by parol.
The case of Ball v. Dunsterville, 4 T. R. 313, cannot
help in this case, because the decision there was founded
on the fact that the partner who did not execute in person
was present when the other partner executed in his name.
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Here, however, we have the case of an agreement under
seal executed by one of two partners in the joint name
that is, in the name of the firm ; an agreement too of a
nature that might just as well have been made without a
seal ; and there is not only evidence of subsequent verbal
recognitions of the agreement, but there is evidence that
Grinton acted under the agreement, and received the benefit
of it as if it were valid, for he got portions of the castings
mentioned in it and removed them to Dundas. The case
of Brutton v. Burton & Mills, 1 Ch. Rep. 707, goes far, I
think , to sustain this as the deed of Grinton, under such
circumstances, because the agreement was of that kind that
a seal was of no consequence to its validity ; and when
Grinton adopted and acted under it, and availed himself of
it, he cannot, in our opinion, be allowed to dispute the
authority by which it was executed in his name. In Burnett
v . Lynch, 8 D. & R. 368 , Mr. Justice Bayley says, “ If a party
has taken under a deed all the interest which the deed is
calculated to give , it is not competent for him to dispute the
due exccution of it."
We see no other ground on which the plaintiff's right to
recover can be questioned , considering the issues joined.
Rule discharged.

PLANT V. STONE.
Where the plaintiff and defendant settled the
i of the plaintiff's attorney, who afterwards
Held , that such verdict must be set aside,
attorney, it not appearing sufficiently , under
there was any collusion between the plaintiff
of his costs.

suit without the intervention
went on and took a verdict :
with costs to be paid by the
the facts stated below , that
and defendant to deprive him

This suit was instituted before the 7th of July, 1851 .
On that day the plaintiff went to the defendant to obtain
a settlement, several payments having been made by the
defendant before action brought. A balance was agreed
upon of 941. 198, 6d., as due by the defendant, which was
then paid . Costs were spoken of, and the defendant paid
the plaintiff 31. 158. for costs, which the plaintiff informed
him afterwards he had paid over to the attorney.
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The plaintiff, on the same day, executed a sealed release,
in the usual general terms, from this action, and all other
demands.
The defendant heard no more of this suit till he was
served with a notice of trial by a clerk of the plaintiff's
attorney, and informed the clerk that he had settled the suit,
and showed him the release ; and on the 22nd of Septem
ber 1851 , he obtained from the plaintiff a written direction
to his attorney to stay further proceedings. The cause,,
however, was entered for trial at Perth , and no proper pleas
had been pleaded, and a verdict for 1371. was given against
the defendant ; the record having been entered on the 29th
of September 1851 .
On the 30th of September 1851 , the defendant served the
plaintiff's attorney with a notice that he would move to
stay all proceedings taken after notice was given of the
settlement and release.
In Michaelmas term, Richards, for the defendant, obtained
a rule nisi, on the plaintiff or his attorney, to shew cause
why all proceedings since the 7th of July 1851 , or the no
tice of trial and all subsequent proceedings, or the passing
and entering of the Nisi Prius record for trial and all sub
sequent proceedings, or the verdict and assessment of dam
ages, should not be set aside , and all further proceedings
stayed, and why the plaintiff's attorney should not pay the
costs of this application, on the ground that the action had
been finally settled on the 7th of July , and the plaintiff had
agreed to stay proceedings, and had

given a release, of

which notice was given to the plaintiff's attorney before
trial, and on the ground that the plaintiff had before the
trial given instructions to his attorney to stay proceedings.
The plaintiff's attorney filed affidavits, shewing that,
on the 22nd of April 1851 , he had served notice of trial
and assessment on the defendant ; that on the 26th
of April 1851 the plaintiff sent him 21. 10s. on account of
his costs, telling him at the same time that he had seen the
defendant and made arrangements with him, that he (the
attorney) was to take no further steps in the suit, and that
he, the plaintiff, would settle with him for the balance of
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his costs, as soon as he should get through with his saw-log
business .
He admitted also that on the 25th of September 1851 ,
he received from the plaintiff a written notice of the release,
and directions to proceed no further. On the 19th of Sep
tember 1851 he had been notified by a third party that the
debt was settled, and that in a short time he would get his
costs, through an order from the plaintiff on a firm which
had payments to make to him.

On the 19th of September

notice of trial was served , just before the above notice was
sent to the plaintiff's attorney.
The attorney swore that, in consequence of the plaintiff's
instructions, sent on the 26th of April 1851 , he did not pro
ceed at the Spring assizes ; that in June a brother-in-law of
the plaintiff asked the deponent for the notes which had
been sued upon ; that this person , in answer to an enquiry
of the deponent's, told him the plaintiff had not settled with
Stone yet, and wanted the deponent to advise him what to
do ; that he told the messenger to tell the plaintiff that the
cause would go on unless he was instructed to the contrary ;
that he did not see the plaintiff from the 22nd of April till
after the trial on the 30th of September, when he told the
plaintiff he had probably thrown himself in for the costs ;
that the plaintiff then said he had settled with the defen
dant who was to pay the costs, and that the deponent must
look to him ; that he believed the plea filed for the defen
dant was in the writing of Mr. Merrick , in whose office
the plaintiff stated the release was given, and also the no
tice of the 22nd of September 1851 ; that he suspected
from this that something unfair was intended, and that the
plea was filed for delay ; that he was apprehensive that
Merrick was practising a deception on the plaintiff, or that
the plaintiff and he were colluding to deprive the deponent
of his costs, and thought it better to proceed.

He swore

that he had taken no steps on the verdict ; that he had no
desire to put the defendant to unnecessary costs, and that
no proceeding was taken against the defendant but with a
view to the plaintiff's interests .
Freeland shewed cause, and cited Nelson v. Wilson, 6
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Bing. 516 ; Cole v. Bennett, 6 Price 15 ; Clark v. Smith, 1
D. & L. 960 ; 8 Jur, 406 , S. C.
Richards, contra , cited Jordan v. Hunt, 3 Dowl. 666 ;
Quested v. Callis , 10 M. & W. 18 ; McPherson v. Allsop, 8
L. J. , N. S.; Exch. 262 ; Francis, a pauper, v. Webb, 7
C. B. 731 .
ROBINSON, C. J., delivered the judgment of the court.
The affidavit of the attorney is inconsistent in this, that
he swears that he is decidedly of opinion that the plaintiff
has frequently colluded with the defendant to deprive him
of his costs, and , a little after, that he is of opinion that
the defendant had no personal knowledge of any fraudulent
collusion for the purpose of depriving the plaintiff's attor
ney of his costs, but that Merrick was the legal adviser of
the defendant, and counselled and promoted the plaintiff's
collusive conduct.
There is really no proof of fraudulent collusion to cheat
the plaintiff's attorney of his costs ; nothing but an asser
tion that the attorney suspected it, and therefore persisted
in going on in the face of a sealed release given by his
client, which was shewn to him ; and he expressly swears
that he does not suspect the defendant of any fraudulent
collusion, but imagined that a third party was contriving
with his client to deprive him of his costs .
So early as on the 26th of April, 1851 , the plaintiff, as he
admits, sent him 21. 10s, on account of his costs, and told
him he had settled with the defendant, and would pay him
the balance of his costs. He had no fair pretence for car
rying on the suit after that ; and it would be impossible ,
under any circumstances, that we could allow this verdict
to stand, for the attorney did not content himself with ask
ing for nominal damages—if it would have been right, under
the circumstances, that he should have taken a verdict of
that kind to enable him to recover his costs — but he took a
verdict for 1371. , when he knew the debt had been settled,
and that his client claimed nothing.
We make absolute the rule for setting aside the verdict ,
with costs of this application to be paid by the plaintiff's
attorney . We do not go further back, because, if the de
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fendant meant to object to what was done in April, 1851 , or
at any time between that and the trial , as being irregular,
or contrary to good faith, he should have applied at the
time, and not allow the proceedings to go on .
Rule absolute .

CASWELL ET AL . ASSIGNEES OF THE SHERIFF OF OXFORD,
V. CATTON ET AL.
Action on a replevin bond, assigning as a breach that the suit was not prose
cuted with effect and without delay. The defendants pleaded that an action
was commenced and prosecuted without delay , according to the true intent
and meaning of the condition, and to this the plaintiffs replied, that after
the commencement of the action an unreasonably long time was allowed
to elapse without taking any further step therein, adding a special traverse
of the due diligence alleged.
Held , that under these pleadings the defendants shonld have been allowed to
give evidence of circulastances, shewing a reason for a delay of more than
a year after the writ of replevin sued out.

This was an action upon a replevin bond — Catton being
principal, and the two other defendants his sureties in the
bond .
The condition was, that if Catton should prosecute his
suit in replevin with effect and without delay against the
plaintiffs in this suit, and should make a return of the goods
distrained, if return should be adjudged by law, then the
obligation should be void .
The plaintiffs charged as the breach, that Catton did not
prosecute his aforesaid suit with effect and without delay,
nor did he make a return of the said goods or any part
thereof, according to the form and effect of the said writing
obligatory.
One of the pleas was, that the defendant Catton , imme
diately after the making of the said bond, and without
delay, and before the commencement of this suit - viz ., on
the 13th of August, 1849—commenced an action in the
Queen's Bench against these plaintiffs for the trespass, &c.
in the condition mentioned , and from thence hitherto hath
prosecuted the said suit without delay against the said
Caswell and Greenall , according to the terms, true intent
and meaning of the said condition ; and that the said action
from thence hitherto has been, and at the commencement of
this suit was, and still is pending and undetermined .
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The plaintiffs replied to this plea, that Catton , after having
commenced his action of replevin, allowed an unreason
ably long time — to wit, one year — to elapse without taking
any further step in or towards the prosecution thereof, al
though he

reasonably might and

could have proceeded

within a much shorter period — viz, within one month ;
adding a special traverse of the due diligence averred in
the plea .

At the trial, at Woodstock , before McLean, J. , it was
proved that the defendant filed appearance in the action of
replevin on the 12th September, 1850 ; declaration was
filed on the same day ; pleas filed on the 20th of Septem
ber, 1850 ; replication on the 23rd of September ; Nisi
Prius record passed on the 30th of September, 1850 ; re
passed on the 25th of March , 1851 .
The defendants' counsel proposed to call a witness to
prove a reason for the delay of more than a year after the
writ of replevin was sued out, which was on the 13th of
August, 1849 , before any further step was taken ; but the
learned judge held that no evidence of the description of
that offered ( which was, that there had been some mistake
on the part of a person supposed to be the attorney of the
present plaintiffs) could excuse the delay, for that the con
dition in regard to the delay was in fact broken, whatever
might have been the cause ; that no excuse was set up in
the pleadings ; but the defendants allege, on the contrary
that Catton did proceed in the suit without delay, which
the evidence disproved .
It was admitted on the defendants' part that after the Nisi
Prius record was passed in September, 1830 , Catton was
prevented from going to trial by the loss of some papers in
the Crown office, which loss was not discovered in time to
be supplied by other testimony at the same assizes ; that
at the following court the cause was tried without those
papers, a witness having been subpoenaed from the office
in Toronto to account for their non -production.
The learned judge directed a verdict for the plaintiffs.
Hagarty, Q. C., obtained a rule nisi for a new trial on
the ground of misdirection, the rejection of legal evidence ,
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and on the law and evidence.

He cited Jackson v. Han

son, 8 M. & W. 477 ; Axford v. Perrett, 4 Bing. 586 .
Leith shewed cause, and cited Gent v. Cutts, 12 Jur. Q.
B. 113 ; Harrison v. Wardle, 5 B. & Ad . 146 ; 2 Nev. & M.
703, S. C.
ROBINSON, C. J. , delivered the judgment of the court.
The case was taken, we think, too strictly against the de
fendants at the trial . Delay means something more, as used
in the condition of a replevin bond, than mere lapse of
time. The substance of the issue was, whether the person
replevying had prosecuted his suit with reasonable diligence,
or had been guilty of laches ; or, as Lord Denman express
ed himself in Harrison v. Wardle, 5 B. & Ad. 155 , “ guilty
of delay in the suit."

It is a question of due diligence,

being used . In Jackson v . Hanson, 8 M. & W. 487, Parke,
Baron , says the object of the bond is, “ that the question
whether the goods were rightly taken should be properly
litigated in the ordinary way , but with reasonable speed.”
If so , then the question must be whether due diligence has
been used , or whether there has been unreasonable delay.
The defendants' plea indeed in this case is, that Catton
prosecuted his suit without delay, according to the true in
tent and meaning of the condition, which meaning we con
sider to be , that he shall not be guilty of laches.
The plaintiffs reply, that after bringing his action, he
allowed an unreasonably long time to elapse without taking
any farther step, although he reasonably might and could
have proceeded within a much shorter period ; and he tra
verses specially that he used due diligence. This shews at
least, that the plaintiffs understood the question to be about
due diligence, rather than upon mere lapse of time, which
might or might not, according to circumstances, have shewn
a want of due diligence.

It was not necessary , we think ,

that the defendants should have pleaded the excuse for the
lapse of time ; it was involved in the issue joined upon the
question of due diligence.
If, for instance, Catton had forborne for a time to go on
with the suit at the instance of the avowants themselves
and with the assent of the parties to the bond ; or if the
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defendant in the replevin suit had put off the trial at the
assizes upon affidavit; or if both parties had been ready to
try, but the judge had been obliged from press of business to
make the cause a remanet ; in either of these cases there
would have been no delay within the true intent and mean
ing of the bond. Whether there had been such delay could
not be determined without hearing all the circumstances,
and we think therefore the evidence which was offered on
that point should have been received, although when it is
all heard it may lead to a result unfavourable to the defen
dants . There should therefore be a new trial without costs.

Rule absolute .(a )

DOE DEM. MEYERS V. MEYERS.
The plaintiff made title under a purchase at sheriff's sale, and produced the
sheriff's deed, under which he had held possession, by his tenants, for seve
ral years. The defendant, being the heir of the defendant in the original
suit, entered ; and, on actiod brought, objected that there were goods of his
ancestor which might have been seized ; and that the plaintiff had not proved
a fi. fa . goods returned nulla bona.
These objections were overruled at Nisi Prius, and the jury having found for
the plaintiff, the court afterwards refused a rule nisi for a new trial.
The plaintiff made title under a sheriff's deed made after
a sale upon a fi. fa. in Corby v . Peter W. Meyers. The fi.
fa. was received by the sheriff on the 19th of November,
1839 ; the sale was made on the 23rd of January , 1841 , and
the deed was executed on the same day.
Peter Meyers died on the 11th of December 1839 , leav
ing a son John, who died in the summer of 1849, being
then twenty -four years old ; the defendant was his brother,
and heir of Peter.
The plaintiff was in possession by his tenants for some
years after his purchase, and the defendant entered, and he
defended himself by objecting that there were goods of
Peter W. Meyers which might have been seized under the
fi. fa. against goods, and also that the plaintiff did not shew
a fi. fa. against goods returned nulla bona.

( a) See this case, ante page 282.
30

9 U.C.Q.B.

466

QUEEN'S BENCH, HILARY TERM , 15 VIC .

The learned Chief Justice of the Common Pleas, before
whom the cause was tried, overruled the objections, obsery
ing that the defendant had entered upon the plaintiff's
previous possession, who had enjoyed some years under his
purchase : that the plaintiff had not to prove fi. fa. against
goods returned nulla bona, and that proof that there were
goods would not avoid the sale.
A writ of fi. fa. against goods, and an alias were exem
plified as having issued and been returned before fi. fa .
against lands, but no return appeared indorsed on either.
M. Vankoughnet, for the defendant, moved for a rule
nisi for a new trial on the law and evidence, for misdirec
tion, and on affidavits.
ROBINSON, C. J. , delivered the judgment of the court.
We are of opinion that the verdict was properly rendered
for the plaintiff upon the evidence. It would tend very
much to shake the confidence in sales by the sheriff for the
satisfaction of debts, if at any distance of time a purcha
ser's title were to depend upon his being able to prove that
there were no goods that might have been taken in execu
tion before the lands were sold, or if his title were liable to
be defeated on its being proved that there were goods which
The case of Harwood v.
the sheriff omitted to seize.
Phillips, Bridgman's Reports 474, is very strong and express
to shew that the title of a purchaser is not to be held void
upon such grounds , or upon the ground that it is not shewn
by him that there was an execution against goods returned
nulla bona.
If there was any irregularity in suing out the execution
against lands, it should not have been allowed to pass un
noticed for twelve years, and then first made use of as a
ground for defeating the sale made under it.
Rule refused.
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Contested election - Notice of disqualification - New evidence.
It is not necessary that the statement of facts, placed before a judge when
a municipal election is questioned, should contain all the grounds on which
the relator relies to entitle him to the seat, if the election should be set
aside.
If there be a disqualification rendering a candidate ineligible, proper notice
of it must be given at the time of election.
No new evidence will be received by the court on the examination of a
decision of a judge in chambers as to a contested election.
Semble, That whether the court, or a judge before whom the relator brings his
case, will go further than declare the election of the defendant void, or will
proceed as well to seat the relator, is a matter of discretion not to be in
terfered with on appeal, (per C. J. )
The case was decided by the learned Chief Justice of the
Common Pleas, in chambers.
In this term, J. Duggan obtained a rule on the defendant
to shew cause why the judgment given there should not be
altered and reversed in the following manner ; by striking
out the part of the said judgment numbered 3rd, and ad
judging instead, that the relator is entitled to be substituted
in the place of the defendant McMullen, as claimed in his
statement, as town councillor for the third ward of the
township of York ; and altered also as to the 5th part; by
adjudging instead thereof, that the relator be elected and
returned to the said office, he having the greatest number of
votes recorded in his favour next after the defendant, who
was not qualified to be elected .
And also, as to the part of the said judgment marked
lastly, ” by adjudging instead thereof, that the relator be
admitted to the said office in the place of the defendant ,
on grounds disclosed in affidavits and papers filed .
In the relator's statement he claimed that he was duly
elected, and ought to have been returned : his ground of
objection against the defendant, who had a small majority
of votes, was, that the defendant was disqualified, being at
the time of his election both assessor and collector for the
ward for which the election was holden, and as such, was
entitled to receive fees or remuneration out of the public
rates for his services, and that it was his duty to furnish
and verify the roll of electors which was to govern the
returning officer.
In the statement there was no allegation that any public
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notice was given at the election that the defendant was
ineligible, and that votes given for him would be thrown
away . But in the relator's affidavit of facts accompanying
his statement, he swore that before the election commenced
he publicly objected that the defendant was incapacitated
for the reasons first stated , and at the close of the election
protested against his return .
The summons and notice indorsed both stated it to be
the object of the proceeding that the relator should be de
clared duly elected , as having the next largest number of
votes, and the defendant being disqualified.
The learned Chief Justice decided that the defendant was
ineligible, and his election invalid , but that the relator was
not entitled to be returned as duly elected, as claimed by
him ; and he determined that there should be a new elec
tion.
The ground on which he refused to seat the relator was,
that his statement of objections — though it advanced a
claim on his part to be returned as duly elected by reason
of the defendant's being disqualified, and of his, ( the rela
tor's ) having the next greatest number of votes — did not
allege that notice of the relator's disqualification was pub
licly given at the election, so that the electors, having
knowledge thereof, might have been aware that their votes
for him could not be legally received.
Price shewed cause.

ROBINSON, C. J. , delivered the judgment of the court.
This case was decided by the learned Chief Justice of the
Common Pleas in chambers, and we have received from
him the grounds and reasons of his judgment.

The decision

is complained of by the relator, and we are applied
to under the 152nd clause of 12 Vic. ch. 81 , to reverse or
alter the judgment in certain particulars.
I think we should not entertain any new evidence as our

ground for doing so, and that the judgment is properly ex
aminable only upon what was before the judge. At least,
that this should be the rule , unless there may be ground,
under some very special circumstances, for an exception ; if
in any case such an exception can be allowed .
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The statute 13 & 14 Vic. ch. 64, schedule A. No. 23,
makes it lawful to issue the summons having both objects
in view - that is , to oust the defendant, and to seat the re
lator - upon the relator shewing by affidavit that the election
of the defendant was invalid ; and I cannot say, therefore,
that I am prepared to hold that the statement required by
our rule, which is meant to be a statement of objections,
must necessarily contain a statement of whatever may be
thought essential for shewing the relator's right to be re
turned as a consequence of declaring the election of his
opponent void .
But I also think , that whether the court, or judge before
whom the relator brings his case, will go further than de
clare the election of the defendant void , or will proceed to
seat the relator, is in some measure a matter of discretion ,
with which there ought to be no interference by way of ap
peal, at least , unless the ground for claiming the seat be so
clear, under the circumstances, that it can properly be said
to be a plain right. The case cited in argument, of the
Queen v. Hiorns, 7 A. & E. 960 , is an authority to shew
that in the opinion of the court in a similar case in England,
notice of the disqualification should be given to the electors,
although there would seem strong reason for contending
that the electors should be assumed to know both the fact
of the person being assessor and collector, and that by law
the possession of either office is a disqualification ; for it is
not like a disqualification for want of property, or upon
some other ground which can hardly be assumed to be no
This difference, however, was strongly urged
torious.
upon the court ; and it was held nothwithstanding, that in
such a case, as in others, it should be shown that the elec
tors had notice of the disqualification.
I repeat, that I do not think that the statement, which is
meant to be a notice of the specific objections on which the
validity of the defendant's election is to be questioned ,
must necessarily contain a statement of the evidence and
grounds on which the relator means to contend that, in
consequence of the election of the defendant being set
aside, he is entitled to be returned in his place ; because
that is applied for as a consequence of the expected decision
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against the defendant, and is not a matter in which he
has any greater interest than the other inhabitants.
But I
do think that the learned judge before whom the case
was tried had a right to be satisfied, and required indeed
to be satisfied, that notice had been given of the defen
dant's disqualification at such a time, and in such a man
ner, as must have made the electors aware that if they
voted for that candidate, their votes would be thrown away .
At the trial before the learned Chief Justice, the affidavit ac
companying the statement was relied upon for proving that
fact, but it did not prove it, because it might be quite con
sistent with the language of that affidavit that a month or
a week before the election the relator had stated publicly,
on some occasion unconnected with the election, and in
presence of but a few or none of the electors, that this de
fendant was disqualified ;

whereas

it should have been

shewn that at the time of the election, and in due time,
and in presence and hearing of the electors, such notice
was given. The learned Chief Justice notices in his judg
ment the unsatisfactory nature of the proof, though perhaps
he might have concluded to accept it, if he had overcome
the other difficulty about the statement.
As to receiving or declining to receive additional proofs
after the case came on to be heard, that must always be in
a great measure discretionary ; and the Chief Justice having
declined to receive further affidavits on that point, and con
sidering that on what was before him it was the safer and
more fair course to the electors that there should be a new
election , we discharge this rule , but not with costs.
Rule discharged .

O'NEIL V. CARTER .
riuarantee --- Discharge of surety - Variance.
Where the defendant becamesurety to the plaintiff for therent of a certain
piano hired to one H. , and for its return on request ; and the plaintiff af
terwards sold the piano to H., taking in security a bill of exchange on
England, with the understanding that if the bill should be dishonoured the
sale was to be void : Held , that by such agreement the defendant was dis
charged from his guarantee.
The plaintiff charged the defendant on a guarantee for the payment of a
certain rent - to wit, 21. per month ; the evidence shewed an agreement
to pay only ll. per month . Held á fatal variance, notwithstanding that
the amount of rent was laid under a videlicet.
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Assumpsit — 1st count special, charging that on the 1st
of June 1849 , in consideration that the plaintiff would hire
a piano - forte to one Hoy till the plaintiff should require it
to be returned , at 21. monthly rằnt, the defendant undertook
to be answerable for the return of the piano to the plaintiff
on request, and for the rent ; that Hoy got the piano and
kept it until the 20th of March 1851 , when the plaintiff
would have requested it to be returned , but Hoy was not in
the province, and that 151. was then due for rent ; that the
defendant had notice of this, but had not procured the piano
to be returned, nor paid its value, nor paid the rent.

In the 2nd count, the plaintiff set out an agreement for
the hire to Hoy of a certain other piano - forte, on the terms
before stated ; and that the defendant guaranteed the pay
ment of the rent ; and the plaintiff averred 15l. due for
rent, and notice to the defendant, who had not paid it.
In the 3rd count, an agreement was set out for the hire
by the plaintiff to Hoy of another piano -forte, on the same
terms as stated in the first count, and setting out the same
guarantee from the defendant as to the return of the piano,
and the payment of the rent or hire.
The plaintiff then averred a demand, on the 20th of March
1851 , of the piano-forte, and non - delivery by Hoy, and that
15l. rent was then due ; that , Hoy had not paid the rent ;
that the defendant had notice, but had not procured the re
turn of the piano, nor paid the rent.
Common counts were added.
4th plea to the 2nd count : That before any of the rent
claimed becaine due, and while Hoy had the piano - viz,
on the 25th of March 1850, the plaintiff and Hoy agreed
that the plaintiff should sell the piano to Hoy for 25l.
sterling, to be paid by a bill on England ; that if the
bill should not be honoured the sale should be void, and that
in the meantime, no demand should be made of the piano,
or for rent ; that Hoy gave the plaintiff the bill on these
terms, without the defendant's consent, and that the defen
did not consent to, or ratify that agreement.
There were several other pleas, on which the plaintiff
took issue.
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At the trial, before Sullivan, J., at Toronto , a written
guarantee by the defendant was produced and proved. It
was exactly in the terms stated in the declaration as to the
return ; but as to the rent, all that was said was, that the
defendant “ agrees to be security for the rent of the same
piano - forte,” nothing being said in the writing either as to
the amount of rent, or terms of payment.
The declaration averred that the rent was to be paid
monthly, and was to be 21. a month, though the amount
was laid under a videlicet.
The learned judge directed the jury that there was no
evidence of such a contract as was declared on, and re
commended a verdict for the defendant, not being requested
to charge specially as to each of the twenty issues in fact ;
but the jury gave a verdict for the plaintiff of 41l. 8s. 11d.
Read obtained a rule nisi for a new trial without costs,
on the ground that the verdict was perverse, being against
the law and evidence and the judge's charge, and on affi
davits filed .
J. Duggan shewed cause, and cited Walton v. Mascall,
13 M. & W. 52.
ROBINSON, C. J., delivered the judgment of the court.
It is clear that the defendant is entitled to a new trial
without costs. I cannot understand why the plaintiff should
have charged the defendant as upon a guarantee for pay
ment of rent at 21. a month when the papers put in by the
plaintiff himself shew clearly that his charge was but 1l.
a month . The contract being laid under a videlicet makes
no difference as to a fact of this kind, for the guarantee is.
a special contract, and must be stated truly, and so material
a condition of the contract as the amount of rent cannot be
safely departed from under the shelter of a videlicet.
Be
sides this variance, there is the total want of proof of a
monthly hiring. One of the papers put in by the plaintiff
himself — I mean the defendant's letter-spoke of the rent
as payable quarterly.

It is said , on the other side, that the

agreement as set out in the first count is not denied by the
pleas to that count ;

and that is so, and may perhaps sup

port the verdict as regards the rent, or part of it.
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On the other point of the

case

that is, the effect of the

evidence given of the plaintiff's sale of the piano to Hoy
the learned judge was inclined to hold that the effect of it
was to put an end to the guarantee, as the defendant was
no party to that agreement. The law is very strict in regard
to guarantees of this nature - giving to sureties in a suit at
common law the advantage of such equitable considera
tions as would procure relief for them in equity. In case of
sureties bound by bond, resort to equity is still in many
cases necessary , where to allow a recovery would be against
the good conscience of the case. Now here the defendant
had engaged by writing not under seal, that Hoy should
return the piano leased to him by the plaintiff whenever
the plaintiff should demand it ; and after Hoy has had it
for some time, the plaintiff makes a new contract with him ,
and sells it to him, taking a bill of exchange on England
in payment, and on the understanding that if the bill should
be returned unpaid the sale was to be void. So there was
a long interval during which this defendant could not have
controlled the re -delivery of the piano, and the plaintiff
could not have demanded it.
Under such circumstances, we think an end was put to
the guarantee, and it did not revive when the bill came back
dishonoured .
The verdict includes the value of the piano, and there must
therefore be a new trial without costs.

Rule absolute ( a).

BLAIN V. OLIPHANT.
Notice of non -payment-- Verbal understanding to defeat an indorser's liability.
A notice of non -payment sent to an indorser stated that the note was duly pro
tested for non-payment, not saying that it was presented-held sufficient.
To an action on a promissory note, by the indorsee against the indorser, the
defendant pleaded that thenote was intended to bave been made to the plain
tiff, or order , and indorsed by him to the defendant, to secure a debt due to
the defendant by the maker, but that by mistake it was made payable to the
defendant or order; and that he thereupon indorsed it to the plaintiff in order
to enable him to sue the maker, and on the understanding that the plaintiff
should have no recourse against him as indorser;
Beld : That such an understanding would form a good defence to the action.
(a) See this case, ante 254.
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Assumpsit - on a note of one Adamson , made on the 30th
of October, 1849 , payable in one year to the defendant, or
order , at his house in the township of Toronto, for 481. 128. 3d .,
with interest ; índorsed by the defendant to the plaintiff ;
averring non -payment by Adamson , although the note was
duly presented on the day when it became due, of all which
the defendant had due notice.
Common counts were added.
Pleas — 1st, That the defendant did not indorse the said
note.

2nd , A special plea, that the note was intended to be made
by Adamson to the plaintiff, or order, who was to indorse it
to the defendant to secure a debt due by Adamson to the
defendant; and that by mistake it was made payable to the
defendant, or order, but that it was understood by the plain
tiff, when the defendant indorsed it to him, that the defend
ant was not to be liable, and that the indorsement was only
to enable the plaintiff to sue Adamson.
3rd , Denied presentment to Adamson as alleged.
4th, Denied due notice of non - payment.
5th , That the defendant indorsed for the plaintiff's ac
commodation ; and that the plaintiff holds the note without
giving value for it.

6th , That the defendant's indorsement was procured by
fraud.
7th, Non -assumpsit, the common counts.
The plaintiff replied to the 2nd plea, that the indorsement
was made, as in the first count mentioned, for a good and
valuable consideration - to wit, for a pair of horses before
then sold by the plaintiff to the defendant – traversing spe
cially the agreement alleged by the defendant in his second
plea. On the 1st, 3rd, 4th and 7th pleas the plaintiff joined
issue : to the 5th and 6th pleas he replied de injuria.
At the trial, before Sullivan, J. , at Toronto, a protest was

produced by J. Maulson a notary public for Upper Canada,
stating, that on the 2nd of November 1850 he exhibited
the note at the house of John Oliphant, in the township of
Toronto, then occupied by a person of the name of Foster,
being the particular place where the said note was payable,
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and demanded payment from Foster, who answered that he
had no funds ; wherefore he protested the same, &c.
Mr. Maulson was examined as a witness, and swore that
he did present the note, as stated in his protest, at the
request of Mr. Bell ; and he proved that he put in the post
a notice to Oliphant on the 2nd of November, of which he
produced a copy . It stated, that the note “ was that day,
at the request of John Bell, Esquire, duly protested by him
for non - payment; and that the said John Bell, as holder,
looks to him for payment thereof, with costs, ” &c.
The defendant's counsel objected that this notice was
insufficient, in not stating that the note was presented, but
only that it was protested for non-payment. The learned
judge thought the objection fatal,
declined, the case went to the jury.

a

nonsuit

being

The defendant gave evidence, by which he attempted to
support the second plea, but the learned judge held that it
did not amount to proof of that plea ; the defendant's coun
sel contended that it nevertheless constituted a good defence,
as supporting the plea denying the defendant's indorsement:
it was to the effect that Adamson owed the defendant and
proposed to get the plaintiff to go security with him, and sent
a joint note as from him and Blain to be signed by Blain ,
but Blain refused to sign it and returned it. Then , at the
defendant's

request,

indorse, which

Adamson drew a note for Blain to

Adamson signed, but made it payable to

the defendant (Oliphant) and wrote to Blain (the plaintiff)
to endorse it. This was Adamson's account of the matter.
Another witness swore that Blain told him he was going
to indorse for Adamson, and afterwards that he had indorsed
as security for Adamson : that Adamson afterwards failed,
and Blain told the same witness it was doubtful whether
he would be safe or not. The defendant's counsel con
tended that this evidence entitled him to a verdict on the
plea denying the defendant's indorsement on the note to the
plaintiff.
The defendant stated, that the note being by mistake
made payable to him instead of Blain , who was to indorse
it, it was agreed between him and Blain that Blain should
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delivered him a pair of horses, and that he should indorse this
note to Blain , who might thereupon sue Adamson upon it,
but was to have no recourse against him ( the defendant) as
indorser.
The learned judge considered that upon this statement
there was clearly the animus transferendi, and a good con
sideration for the endorsement; that there was no proof of
an agreement, even verbal, that there should be no recourse
upon the defendant, if such agreement could avail. He
directed a verdict for the plaintiff on all the issues except
that on the plea denying notice of non- payment, and the
issue on non -assumpsit to the common counts ; and for the
defendants on those two issues.
The jury gave a general verdict for the plaintiff ,561.178.6d.
Cameron , Q. C., obtained a rule nisi for a new trial on
the ground of misdirection , and on the law and evidence :
he cited Bell v. Viscount Ingestre , 12 Q. B. R. 317 ; Arm
strong v. Christiani, 5 C. B. 687 ; Strange et al. v. Price,
10 A. & E. 125 ; Pike v. Street, M. & M. 226 .
Bell shewed cause , and cited Grugeon v . Smith, 6 A. &
E. 499 .
ROBINSON, C. J. , delivered the judgment of the court.
We think the defendant has no reason to complain of the
verdict on the issue which denied due notice of non -pay
ment, for there the learned judge ruled in his favour, and
so the case went to the jury without any misdirection that
he can complain of ; and we think that, under the evidence ,
it was right that the issue should be found , as it was , for the
plaintiff, for that the terms of the notice do sufficiently
imply that the note had been presented . It could not have
been duly protested without presentment. The case of
Hedger v . Stevenson, 2 M. &. W. 799 , and other decisions
on the same point, we think , make this clear of difficulty.
Then as to the other issues : We think the learned judge
was right in holding that the plaintiff was entitled to a
rerdict on the first issue, which denies merely the fact of
indorsement ; for the evidence shewed that the defendant
did indorse the note to the plaintiff with the intention , and
for the purpose of transferring the property in the note to
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him , and which is all that is to be considered on that plea.
But upon the second plea, we think the jury, if they
believed the transaction to be as there described, ought to
have found for the defendant ; and we apprehend that
the impression, which seemed to be entertained, that an
alleged verbal understanding of the kind stated in the
second plea would be no defence, must have prejudiced
the defendant's claim to a verdict on that plea. The case
of Pike v. Street, M. & M. 226, which is recognized in Mr.
Chitty's work as an unquestioned authority, supports such
a defence where it did not rest on so clear a ground as in
this case, though I speak now with reference only to the
statements in the plea. Goupy v. Harden et al., 7 Taunton
159, is not inconsistent with Pike v. Street, but rather
confirms it ; for the court does not say there, “ you have an
indorsement and nothing in writing to qualify it and there
fore the plaintiff must recover .”
They remark on the
want of any notice to the indorsee that the indorsement
was made on any particular footing. Now here what the
defendant states amounts in effect to this, that the note in
this case was made and indorsed by this plaintiff with a
view, and for the express purpose, of rendering the plaintiff
liable to this defendant as surety for the maker ; whereas
by the use he now attempts to make of the note, he would
make the defendant liable to him as surety or guarantee
for the maker, thereby reversing the position of the parties.
It seems to be an exception to the general rule of evidence
that parol testimony may be received of the purpose for
which a note is made and indorsed, in order to shew
that it was an accommodation transaction , and of such a
nature that the plaintiff has no right, consistently with the
intention of the parties, to hold the defendant liable to him ,
notwithstanding he would be prima facie liable on the note
or bill .
Now, here in this case , though the evidence was far less
precise and clear as to the real nature of the transaction
than it might have been if the defendant had been careful
to preserve evidence of the understanding between them ;
yet it does seem very strongly to lead to the conviction
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that the facts must have been such in substance as the plea
represents them , for one of the witnesses swears that,
according to his recollection, the plaintiff told him that a
small note of the defendant's to the plaintiff, which the
plaintiff transferred to the witness in some transaction
between them, was given for a balance due by the defen
dant to the plaintiff for an excess of the price of the horses
above the amount of the note, from which it may be
reasonably inferred that the plaintiff, acknowledging it to
have been the intention and understanding that he was to
become liable for the debt due by Adamson, made over
the horses spoken of, which the other was willing to take in
satisfaction agreeing to pay a small sum above the note
to make up the price which the plaintiff was willing to
take for the horses ; and then, as payee of the note, he
indorsed it to the plaintiff, with the actual intention of
transferring it, and in order that the plaintiff, as indorsee,
might recover the amount from Adamson, the maker ; but
with the distinct understanding, that although the defen
dant's name necessarily stood on the note as first indorser,
because he had been by mistake made the payee , yet that
the plaintiff was to take his remedy against the maker only ,
and not against this defendant.
If these really were the facts, then the effect of this
verdict would be to enable the plaintiff to recover back , not
only the value of his horses, which he had paid on account
of the note, and which may, without any violation of the
truth, be called a sale, as it is in this plea, but to recover
also the amount of the small note which has been already
paid to him .
We concur in granting a new trial, with costs to abide
the event.
Rule absolute .

CORBETT, SHERIFF, V. HOPKIRK.
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CORBETT, SHERIFF, v. HOPKIRK ,
Sherif - Bond of indemnity – Form of - Estoppel - Void condition - Liability of
defendant.
The sheriff, holding executions against the defendant at the suit of different
parties, took from him a bond reciting that he had seized his goods, and
indemnifying the sheriff “ against any loss, damage, or liability, which
may be incurred by reason of the execution , wrongful execution, or non
execution of the said writ." The sheriff afterwards sold the goods, con
trary to the defendant's wish, who informed him that they belonged to one G.
-G , brought trover against the sherriff, proved a bona fide bill of sale, re
covered the value of the goods, and registered his judgment. The sheriff
then sued the defendant on his bond.
Held first, that the defendant was not estopped by the recital from denying his
propertyin the goods.
Sccondly , That although the damage accruing to the sheriff came literally with
in the condition of the bond, yet that the defendant, having expressly
objected to the sale, would not be liable .
And semble, that such a bond would at all events be void at common law, as
being an indemnity to the sheriff for disobeying the command of the writ.
The plaintiff declared on a bond made by the defendant
on the 17th of May 1849 , in 2101. penalty ; and also on
another bond of the defendant, made on the 27th of June
1849, to the plaintiff, in 250l. penalty ; and on the common
money accounts, and on an account stated.
The defendant craved oyer of the first mentioned bond
and condition, which was set out as follows.
Whereas the said Thomas A. Corbett, as sheriff, &c . , hath
by virtue of a fieri facias, issued from the Queen's Bench
to him directed, against the goods, &c. , of Hopkirk (this
defendant ), at the suit of the Bank of Upper Canada, seized
in execution the goods, &c., of the said defendant in the
annexed schedule mentioned ; and whereas the said sheriff
hath placed the said goods in the custody of the said James
Hopkirk , subject to the said sheriff's demand for the safe
return thereof ; and whereas also, in consideration of the
said sheriff having consented to delay the sale of the
said goods, and for other reasons, the above bounden James
Hopkirk is desirous to indemnify and save harmless the said
sheriff and his officers, from all liability and damages which
may accrue to the said sheriff and his officers under such
writ.

Now the condition is such, that if the above bounden .

James Hopkirk shall save and keep harmless and fully
indemnified the said sheriff, his under sheriff and officers,
from and against all actions and costs and damages arising
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therefrom , which may be brought for or by reason of the
said sheriff or his officers entering or re-entering upon
any lands, &c. , in order tɔ obtain such goods, &c., and
also shall save and keep indemnified the said sheriff, his
under sheriff, and officers,
loss, damage,

or

liability,

“ from and against all other
which

may

be

incurred by

reason of the execution, wrongful execution, or non-exe
cution of the said writ : then and in such case this obliga
tion to be void ,” & c.
And the defendant pleaded that to whatever extent the
plaintiff had been damnified by or by means of anything
in this condition, he had been damnified of his own wrong ,
and through his own means and default.
2ndly. As to the second count, the defendant craved oyer
of the bond and condition mentioned in it, and set out
the condition , which recited a fi. fa. delivered to the sheriff
in a suit of Gildersleeve against Hopkirk, whereupon an
exactly similar bond in all respects was entered into as in
regard to the fi. fa. of the Bank of Upper Canada ; the
recital and condition being mutatis mutandis, in the same
words.
the

And the defendant as to this also pleaded, that if

sheriff had been

damnified it had been of his own
wrong :-he pleaded also non assumpsit to the common
counts.
The plaintiff replied to the first plea and to the second

plea, traversing that he was damnified of his own wrong
or by his own default. Then the plaintiff assigned breaches
in regard to the first bond, setting out in substance that on
the 1st of July 1850 he proceeded to execute the fi. fa. at
the suit of the Bank of Upper Canada, and sold the goods
referred to in the condition of the bond : that afterwards
Mr. Gildersleeve brought trover

against him ,

as

for a

wrongful conversion of such goods, claiming them as his,
and recovered damages against him — viz ., 2401. 128. 9d.
and registered his judgment, which forms a charge upon
the plaintift's land ; and that the defendant had neglected
and refused to indemnify him from and against the liability
so incurred by the plaintiff by reason of the execution of the
said writ.
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And as to the bond in the second count, the plaintiff sug
gested as a breach , that on the 1st July , 1850, he sold the
goods referred to in the condition thereof under the writ of
fi. fa. of Gildersleeve against Hopkirk : that Gildersleeve
sued him in trover for selling the goods as for a wrongful
conversion, claiming the goods as his : and the remainder of
the suggestion was precisely to the same effect as in regard
to the first bond.
At the trial before Macaulay, C. J., at Kingston , the
plaintiff proved that he had writs offieri facias in his hands
against the defendant's goods before these bonds were given ;
one at the suit of the Bank of Upper Canada, another at the
suit of Gildersleeve, and a third at the suit of another
creditor. He had seized the defendant's goods, and Mr.
Gildersleeve claimed them as his under a bill of sale which
had been given to him by the defendant : the defendant
desired delay, expecting to be able to make some arrange
ment with the Bank of Upper Canada, whose execution
was first. On that occasion . these bonds were given, which
the sheriff's officer swore were taken in a form different
from the usual form ; but how this happened he did not
explain.
The goods were sold in August, 1849 , and brought enough
money to satisfy the executions of the Bank and of Mr.
Gildersleeve, and to pay something on account of the third .
Gildersleeve brought trover against this plaintiff for sell
ing his goods, and recovered a verdict for their value.
The sheriff proved that the judgment entered on this ver
dict was registered ; and that he had real estates which
were thus charged with a judgment debt, amounting, with
interest, to 2511. 88. 7d. He gave no other proof of damage.
On the defendant's part it was proved that the goods were
all forthcoming according to the condition of the bonds :
that he had from the first notified the sheriff that the goods
were not his, but belonged to Gildersleeve, and objected to
their being sold on the executions ; but that the sheriff in
sisted that he must sell , as the execution creditors were
urgent; and at one time he stated that he was indemnified
by the solicitor for the Bank , though afterwards, at the sale,
31
U.C.Q.B,
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he said he was not indemnified.

It was clear that the

sheriff was unwilling to have sold the goods if by any
means it could have been avoided, and also that he pro
ceeded against Hopkirk's will, being pressed by the solicitor
for the Bank , who seemed to have concluded in his own
mind that the bill of sale which Gildersleeve advanced was
not given bona fide ; it was proved, however, in the subse
quent action, that it really was given in good faith, in order
to satisfy a debt quite distinct from that which was directed
to be made by the execution afterwards obtained by
Gildersleeve.
There was evidence that the sheriff, at the time of the
trial of the action of trover against himself, stated that this
defendant, Hopkirk, had given different bonds from what
he thought he had, but that he, the sheriff, had no interest
in it ; meaning probably, that he was himself in no diffi
culty, though the unusual form in which the bonds were
given might serve to protect another party who was really
responsible, and not the sheriff.
The Bank solicitor swore that he had never indemnified
the sheriff, but had several times urged him to sell, con
ceiving that the bill of sale could not hold the property.

It

was proved that the defendant Hopkirk, after the sale,
insisted on the balance above the first two executions being
paid over towards satisfaction of the third, saying to the
sheriff's officer that it was the proceeds of his goods, and
he did not see what right the sheriff could have to with
hold it.
A letter was also put in , written by Hopkirk to the Bank
a few days before the sale, in which, while requesting
indulgence, he offered to give the Bank an assignment of
his furniture in further security, thereby acting as if he still
owned it.
By this and other evidence, the sheriff ( plaintiff in this
cause) endeavoured to establish that he had been led by
Hopkirk's conduct and assertions to the conclusion that his
bill of sale given to Gildersleeve was not a valid assignment,
and was therefore induced to sell in disregard of it, and so
subjected himself to Gildersleeve's action.
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The learned judge directed the jury that the breaches
suggested were proved ; that the defence was , that the
plaintiff knew of Gildersleeve's bill of sale before he sold ,
and so acted in the matter with his eyes open , but that this
defence seemed not properly brought out by the pleadings ;
that a question arose as to the proper construction of the
condition in the bonds sued on that is, whether it could be
taken to guarantee the defendant's title to the goods, as well
as their being forthcoming for sale when required -- but the
words were very ample, and strong, to operate as an estop
pel against the defendant denying that the goods were his,
though probably the bonds were not in fact given with that
intention, for he recites that the goods are his, and becomes
answerable for them ;-that the sale of the goods, as they
have been determined to have belonged at that time to Mr.
Gildersleeve, was “ a wrongful execution of the writ," and
so was within the words of the condition to save the plain
tiff harmless. Though entertaining doubt, the learned Chief
Justice ruled in favour of the plaintiff, on the ground that
the defendant was estopped by the condition of his bond
from shewing that the goods seized were not his, and had
indemnified the plaintiff for selling them as his.
A verdict was given for the plaintiff on the first and
second counts, with ls. damages for detention of the debt ;
and damages assessed at 2511. 88. 7d . on the breaches : and
for the defendants on the common counts.
Henderson obtained a rule nisi for a new trial on the law
and evidence, and for misdirection ; or to arrest the judg
ment.
He cited Bates v . Wingfield, 2 Nev. & M. 831 ;
Wright et al. v. Lord Verney, 3 Doug. 240 ; McDonald v .
May et al., 5 U. C. R. 68.
Vankoughnet, Q.C., shewed cause.
ROBINSON, C. J. , delivered the judgment of the court .
This case being before us on a motion for a new trial , as
well as in the alternative, to arrest the judgment, we have
been obliged to consider what appeared in evidence on the
trial , as well as what appeared on the record, though we
must contine our view to the record in disposing of the
application for arresting the judgment.

484

QUEEN'S BENCH, HILARY TERM , 15 VIC.

We thus see on what occasion, and under what circum
stances, and with what views, the

bonds sued on were

given ; and we find it explained , though it must be con
fessed not satisfactorily, how it happened that a form of
bond was used on the occasion so obviously ill suited to
the purpose which the parties must have had in view.
The goods of this defendant, Mr. Hopkirk, had been seized
by the sheriff under one or more writs of fieri facias ; and
it appears that, to prevent the necessity of the sheriff remov
ing the goods before the sale, and also to make the sheriff
feel safe in granting him some indulgence as to time,
Hopkirk was required to give security that the goods
should be forthcoming when required, or, in the common
language of this country , to receipt the goods.
There is no grounds afforded by the statements of any of
the witnesses for imagining that anything else was intended ,
and yet a form of bond was adopted by the sheriff's officer,
and placed before ' Mr. Hopkirk for execution , which he
must surely have signed without paying much attention to
what he was doing, for the bond and condition give
assurance of indemnity not only quite unnecessary, con
sidering the purpose for which these bonds were given, but
evidently improper, considering the relative position of the
parties ; and this does not seem to have been owing to any
confusion of ideas, or want of thought on the part of an
attorney or his clerk , or other person acting for the sheriff
hastily in this particular case, for the bonds which Mr.
Hopkirk executed are both printed, and are according to a
form that seems to have been settled by some one as proper
to be generally used where the sheriff had to take security
from execution debtors for the safe custody and giving up
of their goods seized in execution, which the sheriff may
intend to leave in their possession till the sale. The recital
is singular in one respect, for it states that, in con
sideration that

the

sheriff had

seized the

goods

and

allowed them to remain in Hopkirk's possession, and in
consideration of the sheriff having consented to delay the
sale of the said goods, and for other reasons, Hopkirk was
desirous of indemnifying the sheriff from all liability and
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the other reasons were is not explained, and cannot readily
be imagined ; nor how they could be such reasons as could
properly and legally make it requisite for the execution
debtor to save the sheriff harmless against any liability of
damages that could accrue to him under or ( as I suppose
is meant by reason of his conduct in regard to the
execution .
The proper forin of such bonds

of indemnity, when

given either by a plaintiff who insists on a sheriff's selling,
or by a claimant of the goods who urges him not to sell
them , is given in Watson on Sheriffs, 379, 380. These
forms state precisely the purpose for which the bond is
given, and the condition is in terms suited to such purpose ;
though the forms do also, as I am rather surprised to see,
bind the party to indemnify the sheriff against all actions
for or on account, or by reason of, & c., ( inserting the
particular act which the sheriff has been requested to
do or forbear) “ or for, or by reason , or means of any other
act, matter, cause, or thing whatsoever relating thereto, or
to the execution or return of the said writ of fieri facias ;
which latter words, I consider, could only be taken to refer
to anything which the sheriff might do upon or under the
writ for carrying out the claim which the obligor had
advanced, and which the sheriff, if he acts without any
improper collusion , may properly treat as a well founded
claim , and can prudently do so if indemnified . But in
these bonds Mr. Hopkirk, the execution debtor , is made to
undertake not merely that the goods shall be forthcoming
when called for, and to save the sheriff harmless against
all actions for entering upon any lands in order to obtain
the goods for sale, but also to save him harmless against
all loss, damage or liability, which may be incurred by
reason of the execution, wrongful execution , or non execution
of the said writ.”
These are words proper enough to be used in a bond
which the sheriff takes from his deputy, or from a bailiff,
in order to afford him indemnity against the acts or omis
sions of the deputy or bailiff ; because, from the moment
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the process is put into their hands, the sheriff is liable for
their acts under the writ, and for their defaults, and should
therefore be secured against their misconduct : but it is a
very improper kind of security to take from an execution
debtor, who has only to give security that the goods shall
be forthcoming when wanted for sale. The use which the
sheriff is attempting in this action to make of the bonds is ,
to compel the defendant to pay him a large amount of
money, which has been recovered by judgment against him
by a third party for having sold the goods in question in
disregard of a claim which such party had set up, and has
since established, to the legal ownership of the goods, under
an assignment made by Mr. Hopkirk himself before they
were bound by the execution .
It is plain on the evidence, that it could not have been
in the contemplation of the parties that the bond was to
afford indemnity to the sheriff against any damage or
liability of that kind. It was the plaintiff in the execution ,
and not the defendant, who should , in the common course
of things, have indemnified the sheriff against the claim of
any third party to the goods; and it appears from the
evidence that the sheriff, when he persisted in selling, was
relying, or at least professed that he was relying, on an
understanding between him and the plaintiff's solicitor,
that he would be saved harmless if he sold the goods under
that writ, as they, and not the defendant, insisted he should
do. We do not usually find defendants insisting on the
sheriff selling their goods, and indemnifying him against
the consequences, though there may be a case supposed in
which a defendant might take that part, and not unnaturally
or improperly, under the peculiar circumstances . If this
defendant for instance, had been constrained by duress, or
procured by some fraud to make a bill of sale, which he
afterwards resolved to repudiate, he might prefer to have
them sold to satisfy his just debts, rather than that the
assignee under the bill of sale should hold them ; and if he
had urged the sheriff to act accordingly, he might reasonably
have been asked to indemnify the sheriff in thus venturing
to disregard the apparent title of the person claiming as
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assignee ; but this was not shewn at the trial to be a case
of that kind : on the contrary , it was proved that Hopkirk ,
while he produced the goods, as he was bound to do ,
objected to their being sold under the execution, notifying
the sheriff that they were not his goods, but were really the
property of Mr. Gildersleeve, to whom he had assigned
them in satisfaction of a just debt ; and there seems to be
no doubt that the sale was made by the sherift against
Hopkirk's will, and not by his wish or procurement, and
therefore an act for which he cannot be supposed to have
intended to indemnify the sheriff.
It seems rather strange that under such circumstances

the defendant did not at once apply to the court, on affidavit,
to stay proceedings in this action , if he had in truth done
all which it was the real object of the bond to secure. In
regard to such bonds, taken from the suitors by the officer
of the court in the course of legal proceedings, it might be
urged that the court should interpose to prevent any unjust
advantage being taken ; and at least the court would have
put the sheriff to answer the defendant's allegations as to
the object for which the bond was given. Instead of that
the defendant has pleaded, and it seemed to the learned
judge at the trial that his pleas were not calculated to
admit his defence.
That is the point to be first considered by us on the
motion for a new trial. He has defended himself only by
saying, that if the sheriff has been damnified by means of
anything in the condition of the bond , he has been damnified
of his own wrong, and through his own means and default.
How does the evidence support that ? The plaintiff assigns
as a breach of the bond that he sold the goods as being the
defendant's, and liable to the execution (not saying that

..

he sold them at the instance or request of the defendant :
that Gildersleeve sued him as for a wrongful conversion, and
recovered damages : and that this defendant has not
indemnified him against this damage so incurred by him
the sheriff, by reason of the execution of the writ .
Now, first, is this damage within the legal effect of the
condition ?
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2ndly. Did the evidence shew that the sheriff by his own
fault brought it upon himself ?
As to the first point, it certainly was a damage arising
from the execution of the writ, ” and from “ the wrongful

execution of the writ," and so comes literally within two of
the contingencies against which the defendant by his bond
indemnified the sheriff.
But, as to the second point, I am inclined to think that
the selling the goods was, so far as the defendant was con
cerned, the voluntary act of the sheriff himself --not an act
done in the defendant's favour, or for his benefit, or at
his request; but, on the contrary, done against his desire ,
and notwithstanding his assurance that the goods belonged
to Gildersleeve, and could not therefore be sold to satisfy
the execution . The sheriff could not, I think, act against
the obligor's wish , and in defiance of his information , and
yet claim to be indemnified by him under the bond. If that
was really the position of the parties in the opinion of the
jury

(I mean as regards the facts proved), then , in my

opinion, they should have found that the sheriff, in acting
against the wish of the defendant, and in disregard of his
notice or information , was damnified of his own wrong ,
and through his own means : that he acted at his own peril
and took the risk on himself ; and that he must either bear
the consequences , or must look to those for indemnity
for whose benefit and at whose instance he committed the
act.
According to the letter of these two bonds, there was
really nothing which the sheriff could afterwards have done,
or omitted to do upon the executions for which he might
not have called upon the defendant to save him harmless,
if we must look only to the words of the condition, and pay
no regard to the reason of the thing. If there had been no
claim set up by any person to the goods, and the sheriff had
improperly put them all up in one lot, when only three
persons were present, and had sold them for two pounds,
and the plaintiff in the execution had sued him and
recovered their value, that would have been a loss or
damage by reason of the wrongful execution of the writ,
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and the sheriff might say that by the letter of the bond the
defendant was bound to indemnify him against the conse
quences, although the defendant might have had no hand
in it, or might have remonstrated against it, and although
he would be as great a sufferer by the sheriff's misconduct
as the plaintiff could be. In such a case, however, he
would no doubt have been told that he had suffered the
damage of his own wrong, and could have no claim on the
obligor of the bond ; and on the same principle, I think, the
jury might have been told on the trial of this case that the
plaintiff could not recover on the facts proved , if the evidence
should satisfy them that the damage arose from something
done at the instance of another party, or by the sheriff's
following his own inclination against the expressed desire
of the defendant, and contrary to information given by the
defendant, which, if believed , might have saved the sheriff
from exposing himself to Mr. Gildersleeve's action.
The learned judge at the trial took a view of the facts,
which , upon fuller consideration than he had it in his
power to give to the case at Nisi Prius, we cannot concur
in, and from which we have less difficulty in dissenting,
because he expressed at the time his want of confidence in
the conclusion which he came to at the moment. He con
sidered that the defendant, having executed these bonds,
which recite that the sheriff had seized his goods in execu
tion, was estopped from setting up afterwards that they
were not his goods, and so that the sheriff could not be said
to have acted in his own wrong, in proceeding afterwards
as if they were the goods of the defendant : that the sheriff
might therefore act in opposition to whatever the defendant
afterwards said on that point, and yet might call on the
defendant to save him harmless. We think we cannot hold
that that would be a reasonable application of the doctrine
of estoppel. The sheriff, might, it is true, have told the
defendant before the sale , “ whatever you may now say
about the goods not being your property, but Mr. Gilder
sleeve's, you have signed a bond in which you admit that
I have seized your goods, and I will hold you to that
admission . The execution plaintiff threatens me with an
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action if I do not sell, and I shall therefore go on ; and if
Mr. Gildersleeve proves them to be his goods and recovers
against me , I shall come upon you ." But I think the de
fendant might well have answered that it would be very
unreasonable to expect him to bear the consequences of an
act which the sheriff might allow himself to be driven into
by the urgency of other parties, though be, the defendant,
had no wish that it should be done, and had given the
sheriff such information as shewed that it ought not to be
done, and could not be done legally ; and , as to the holding
the defendant estopped from telling the truth, because he
had signed a bond in a printed form , filled up by the sheriff's
own officer, and improperly placed before him for his
signature, the defendant might well have reminded the
sheriff that it would be folly in him on that pretence to shut
his eyes against the truth , because the bond of the defen
dant could not be an estoppel upon Mr. Gildersleeve, and
could not therefore affect the question of property in the
goods ; and if he trusted for his protection in that which
could not protect him, he would be acting in his own
wrong, and unnecessarily bringing a loss upon himself.
It is true that the sheriff did give evidence of conduct and
declarations of the defendant, which he relied upon as
being inconsistent with the fact that he had bona fide
assigned these goods to Mr. Gildersleeve ; but this evidence
could not be said to be conclusive by any means ; and at
any rate, if the view which we take of the case be correct,
it should have gone to the jury as evidence from which, and
the other evidence, they were to decide whether the sheriff
did or did not take upon himself to act against what he
knew to be the defendant's wish , and the representations
which the defendant made to him .
There should , we think, be a new trial without costs,
for it is this part of the rule which , for obvious reasons as
regards costs, the defendant may claim to have disposed of
first, when there is a motion in the alternative to arrest
judgment.
But, for the sake of both parties, I will state my own
impression to be, that if we had found the verdict to be
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such as should be sustained, considering the pleas and
the evidence, we should then have been obliged to make
the rule absolute for arresting the judgment ; for I consider
these bonds void, not under the statute 23 Hy. VI. ch . 9—
for that by its language is clearly confined to cases of bonds
taken for ease and favour in regard to persons in custody
to whom the sheriff should not grant indulgence irregularly ,
as the court decided in Beawfage's case , 10 Coke 99 a,
and does not extend to engagements made to indemnify
the sheriff for ease and favour shewn in regard to goods
taken in execution - but I think such bonds as these are
void at common law, on the principle on which the bond
was held void in Wright v. Lord Verney, 3 Dougl. 240.
The plaintiff urges that we cannot look out of the bond to
inquire for what purpose, or on what occasion it was given
but must give him the full benefit of it according to its
words ;

then if so, and we are to attend only to the

language of the bond , we find that it is a bond to save the
sheriff harmless against any damage he can suffer from
executing, (I suppose here is meant rightfully executing )
or from wrongfully executing, or from not executing at all

:

the Queen's writ put into his hands, and which writ it is
his duty to obey and enforce to the best of his judgment
acccording to his knowledge : in other words, the defendant
tells him , " you may do whatever you will upon this writ,
or disobey it altogether, and I will stand between you and
all harm.” Independently of the consideration of public
policy, which cannot sanction the sheriff in fortifying him
self by taking a preposterous engagement of that kind, the
facts in this case, and the manner in which right and
wrong are apparently confounded in the use attempted to
be made of these bonds, shew the evil consequences that
inust follow from allowing the sheriff to take a security in
such terms that it could be perverted to any purpose, and
made use of to cover any abuse that he might choose to
commit, even to the injury of both parties in the execution .
Rule absolute for new trial without costs.

492

QUEEN'S BENCH, HILARY TERM , 15 VIC.

HALL & PLATT V. GILMOUR.
Implied covenant - Rights of assignee and surety.
The plaintiffs were sureties to the defendant for the performance by C. of an
agreement, whereby C. covenanted for himself, his executors, administrators
and assigns, to build certain cottages for the sum of 18001., which the de
fendant covenanted to pay to C. , his executors, administrators and assigns
in the following manner : 8001. to be advanced during the progress of the
work, and the remaining 10001. to be paid on the completion of the agree
ment, by the conveyance to C. of certain specified premises . C. failed to
perform his contract , and assigned it to the plaintiffs, having received 8001.
on account. It was not shewn that the defendant was any party to the
assignment,
The plaintiffs and defendant then entered into an agreement (to which C. was
no party), reciting C.'s previous contract ; the plaintiffs' liability as sureties
for him ; his non -performance and assignment to the plaintiffs ; that the
defendant at the plaintiffs' request had agreedto give further time for the
completion of the contract ; and that in consideration of the premises the
plaintiffs covenanted to finish the work according to the first agreement; and
the parties mutuelly bound themselves in 10001. for the performance of this
last agreement.
Held, that there was no covenant, either express or implied, on the part of the
defendant to convey to the plaintiffs, or to pay them the 10001. (Robinson,
C. J. , dissentiente .)
The declaration stated that, on the 30th of October, 1850,
by an agreement between the plaintiffs and the defendant,
under their respective seals, of which the defendant was at the
time in possession , and therefore the plaintiffs could not pro
duce it) it was recited that one George Clarke had contracted
with the defendant to build five cottages for him , according

..

to certain plans and specifications, for 18001. : that Clarke
had neglected to perform his contract, and was unable to do
so, and at the request of the plaintiffs, on the 12th of October,
1850, had assigned it to the plaintiffs, to be completed by
them : that the defendant had agreed with the plaintiffs to
give further time for completing the work ; and that the
plaintiffs did covenant and agree with the defendant to
finish the cottages in a workman- like manner at their own
costs and charges, according to the plans, conditions, &c.,
which were to be performed by the said Clarke, and subject
to the approval of the architect therein mentioned : and the
plaintiffs averred that by the agreement as now sued upon
(of the 30th of October, 1850) , the defendant did covenant
with the plaintiffs to pay them for finishing the said cottages
according to the terms of the said articles of agreement, at
the rate at which Clarke was to have been paid for the
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The plaintiffs then set out the amount which was

to be paid to Clarke according to the first agreement, and
in what manner payable ; and averred that they finished the
cottages to the satisfaction of the architect, of which the
defendant had due notice, and that he accepted the cottages :
that Clarke had received from the defendant on account of
the contract as the work advanced 8001.: and that there
remained to be paid by the defendant on the contract, on the
completion thereof, 10001., which the defendant by the said
agreement became bound to pay to the plaintiffs ; but that
he neglected and refused to pay the same according to his
covenant.
In the second count the plaintiffs stated the agreement
between the defendant and Clarke, and the assignment of
it by Clarke to the plaintiffs, setting out in this count that
Clarke, by the original agreement with the defendant, was
to be paid by the defendant as follows-viz, 8001. as the
work progressed -- and that for

the

remaining 1001.,

as

soon as the cottages should be completed , the defendant
was to convey in fee simple to Clarke a certain cottage
(one of those to be built) with the land attached thereto, as
described in that agreement; and the plaintiffs averred
that the defendants did by the agreement of the 30th of
October 1850, “covenant with them to pay them for finish
ing the five cottages according to the terms of the first
articles of agreement, at the rate at which Clarke was to be
paid for building the same ; that they had completed the
cottages ; that Clarke had received 8001.; but that the
defendant, though requested, had refused to convey to the
plaintiffs the cottage and land which he was to have con
veyed to Clarke, according to his covenant.
The defendant pleaded non est factum to both counts .
The agreement between the defendant and Clarke was
made on the 19th of July 1850.

By it Clarke covenanted ,

that he, the said Clarke, his executors, administrators, or

..

assigns, would at his own cost build the five cottages, &c.:
that if he, his executors or administrators, should neglect

or delay the work, and the defendant should give notice to
him of such neglect or delay, then the defendant might, in
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twenty days after such notice, employ others to complete
the cottages if Clarke did not, and might retain what he
should necessarily pay to such other persons.
Then the price and terms of payment were stated as in
the second count of the declaration, and the defendant, for
himself, his executors, administrators, and assigns, by his
first agreement, covenanted with Clarke, his executors,
administrators, and assigns, to pay to Clarke , his executors,
administrators, and assigns, 8001. as the work progressed ,
upon the order of the architect ; and that in lieu of the
balance , 10001., he would, as soon as the five cottages were
finished to the satisfaction of the architect, convey by deed
in fee simple, a certain cottage and premises, &c. (describ
ing the land ).
The agreement sued upon, dated the 30th of October
1850, was between these plaintiffs of the one part, and the
defendant of the other part. It recited the agreement of the
19th of July 1850, and that these plaintiffs had by their
bond become bound to this defendant for the due perform
ance by Clark of his contract : that Clark had neglected
to perform it, and was unable to finish it ; "and at their
request, on the 28th of October 1850, had assigned and
transferred the contract to them for the purpose of complet
ing the same : ” that this defendant, at the request of the
plaintiffs, had agreed to give further time for finishing the
cottages.
And the plaintiffs in this agreement covenanted with the
defendant, that they would at their own cost, and in a
workman - like manner, finish the five cottages mentioned
in the contract (of 19th July 1850) thereunto annexed,
CC
according to the plans, specifications and conditions therein
mentioned, which were to be performed by the said
Clarke, and subject to the approval of the said architect
therein mentioned, as by reference to the said plans, speci
fications and conditions will more fully appear ;
and
that they would complete the cottages by a certain
time therein mentioned , under a penalty of 5l. per week
for each building for the time that they might be in arrear ;
and that they would pay to the defendant legal interest
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upon the S00l. that had been advanced to Clarke, as damages
for not completing the work according to the agreement, to
be .computed from the 1st of November following to the
time of the buildings being completed and delivered up :
and the parties covenanted with each other, that if any
dispute should arise between them touching that agree
ment they should have recourse to the said annexed agree
ments, plans, specifications, and the above recited bond ,
for explanation : and for the due performance of this
agreement (of the 30th of October) these parties “ bind
themselves each to the other in 1000.1"
At the trial, before Sullivan, J. , at Toronto, the defen
dant's counsel contended , that there was no such covenant,
either expressed or implied, in the agreement declared upon
(that of the 30th of October 1850) as the plaintiffs had set.
out.

The plaintiffs' counsel maintained that such a coven

ant was implied in that agreement. The learned judge
thought it was not, and directed a non- suit.
Vankoughnet, Q.C. (with whom was M. Vankoughnet )
obtained a rule nisi to set aside the non -suit ; or for a new
trial without costs ; or to enter a verdict for the plaintiffs
for the amount claimed . He cited Wood v. the Copper
Miners' Company, 7 C. B. 906 ; Earl of Shrewsbury
Gould, 2 B. & Al . 487.

v.

Adam Wilson, Q.C. , shewed cause, and cited Randall v.
Lynch , 12 East, 179 .; Seddon v. Senate , 13 East, 63 ;
Webb v. Plummer, 2 B. & Al. 749 ; Stevenson's case , I
Leon, 324 ; Plow. 308 a.
The question was whether, taking the two agreements
together, and considering the recitals of the first agreement
which are contained in the second , and then taking in con
nection with those recitals the language of the second
deed ( of October 30th 1850) , the plaintiffs were warranted
in stating, as they did in their declaration, " that the defen
dant by that deed covenanted with these plaintiffs to pay
them for finishing the five cottages, according to the terms
of the first articles of agreement, at the rate at which
Clarke was to be paid for building the same.”
ROBINSON, C.J.-- I am of opinion that there is a covenant
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implied on the defendant's part to pay to the plaintiffs, on
their completing the cottages, the consideration which was
to have been given to Clarke if he had done the work,
and had not assigned the contract ; otherwise the defendant
would be covenanting for nothing with these plaintiffs by
the last agreement, although he does expressly in that deed
bind himself to the plaintiffs in 1000l. for the due perform
ance of that agreement and that 10001, too, we must con
sider, was precisely the portion of the price which remained
yet to be paid according to the original agreement. The
recital in the second agreement of the payments to be made
according to the first agreement, followed by a covenant of
the defendant with these plaintiffs to keep his agreement,
and the circumstance that by the first agreement it is pro
vided that this defendant shall make the payment to Clarke,
or his assigns, make the intention of the parties, as it
seems to me, too clear for doubt : and then, when we find
it recited in the second agreement that these plaintiffs had
become the assignees of the job, it is impossible to deny
that the second deed does contain not merely an implied ,
but an express covenant with these plaintiffs. The cases
cited in the argument of Randall v. Lynch, Stevenson's
case , Seddon v. Senate, Webb v. Plummer, and Pordage v.
Cole, 1 Saund. 3191, were much less plain than the present
is in favour of the plaintiffs, and in all of them the court
raised an implied covenant upon what they inferred must
have been the intention of the parties. I refer also to Com .
Dig ., Covenant A, 4.
DRAPER , J. - I think the rule should be discharged. The
plaintiffs, owing to Clarke's default, had forfeited their bond
to the defendant; and the defendant, by the agreement of
the 30th of October 1850, agrees to extend the time, and
waive the forfeiture, if they complete the buildings by cer
tain specified days. If they failed to do this, it is not clear
to me that the defendant could not maintain an action on
the bond, which apparently still stood as a security for the
fulfilment of Clarke's contract, the time for performance
being extended . I see no ground to imply a covenant to
pay the plaintiffs, nor anything which would enable the
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defendant to say that on completion of the cottages within
the enlarged time he would not be liable to Clarke for the
balance of 10001., as he had covenanted to pay him . The
new agreement operated as a waiver or discharge of the
breach of Clarke's agreement in not finishing by the time
stipulated, and as giving a further day for the performance
by the sureties for and on behalf of the principal, and
therefore contained a good consideration for the defendant's
covenant.
It is true that, in this case, the covenant made by the
defendant with Clarke, was with him and his assigns; but
be con
it seems to me that the word “ assigns ” ca
strued to apply to such persons as the law would make his
assigns, and not to extend the defendant's covenant into a
license to Clarke to assign the performance of what he
undertook to perform to. a stranger, or into a covenant by
the defendant to pay such a stranger. Where covenants run
with the land an assignee may sue on them , though they
were entered into with the grantee and his heirs only ; and
such covenants, though entered into with the grantee, his
executors and administrators, will pass only with the land
to the heirs. The law interprets the words used according
to the matter to which they relate ; and it seems to me
it would be going against, rather than following,

that

rule, to give so extended a meaning to the word “ assigns,”
when the subject matter is not of an assignable character
in its own nature. And this view derives force from the
consideration, that the doctrine of implied covenant to and
with assignees, is confined to real property .(a ) As is said
in Spencer's case (5 Rep. 17, a ), " if a man leases personal
goods for any time, and the lessee covenants for him and
his assigns at the end of the time to re- deliver, and the
lessee assigns over the goods, this covenant shall not bind
the assignee, for it is but a personal contract, and wants
such privacy as is between the lessor and lessee and his as
signs of the land in respect of the reversion . But in a lease
of personalty there is neither privity nor reversion , but
merely a thing in action in the personalty, which cannot
(a) See 1 Selw. N, P., 10th Ed. , 454, note .

32
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bind any but the covenantor, his executors or administra
tors, who represent him .”

If therefore the plaintiffs have any right to recover, it
must be founded on the contract between themselves and
the defendant ; and the question is, whether they were
contracting in consideration of their being his sureties and
presently liable

for his default, to complete, within an
extended time granted by the defendant and for his benefit,
what Clarke had covenanted to do ; or whether they were
treating him as having no longer any right or interest in
the matter, and were contracting with the defendant for
their own

benefit, both

as being relieved

from

their

responsibility as Clarke's sureties, and as to any profit to
result from finishing the contract. If this were their
intention, it seems almost impossible that the defendant
should not have covenanted with them to pay them what
was to be paid, on the completion of the work within the
extended time .

If it were in fact a new contract, though

founded on the former as to work to be done , prices to be
paid, &c., why should both parties base it in part on the
consideration of extending the time for performing the
former contract ? That the defendant should become bound
to the plaintiffs in a penalty to fulfil what he had engaged
to do with Clarke, on the fulfilment of what Clarke had
engaged to do, but within the enlarged time, is , I think ,
easily explicable, without resorting to a construction that it
meant that he should fulfil to them , the now plaintiffs,
what he was under a penalty to fulfil to Clarke himself.

I

think they may be properly taken to have expressed in
words all they meant, which, as I construe these words, is,
that they bound themselves to fulfil all that Clarke under
took , except as to time, of which there was an extension ;
and the defendant bound himself to them to accept such
performance by them as a full performance by Clarke of
the original agreement, and to fulfil to Clarke the under
taking of the defendant, for which Clarke's work , & c ., was
the consideration .
I do not think it can be maintained that there is any
covenant to pay the plaintiffs 10001. when the work is done.
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There certainly is no such covenant expressed ; and I do
not agree in the argument which was urged in support of
the first count --namely, that under their second agreement
reference is only to be had to the first, to ascertain the
work to be done and the sum to be paid ; and that, as the
plaintiffs by the second agreement covenanted to do that work
at that price, an implied covenant arose on the defendant's
part to pay them that price on the completion of the work .
I therefore think the plaintiffs cannot recover on the first
count. Nor can I bring myself to the conclusion that there
is any implied covenant ( there certainly is no express one),
No
to convey the cottage on completion of the work.
such covenant could be implied in law, from the plaintiffs'
engagement to do the work for the defendant, nor, as
appears to me, from any part of the defendant's undertaking,
until you come to the penalty, and that is to ensure the
performance of the second agreement, which agreement is
not, I think, to he implied from the clause imposing the
penalty, but in the antecedent parts. Reading those alone,
they shew the defendant's agreement to waive the forfeiture

;

of the plaintiffs' bond as sureties for Clarke; to accept the
performance of the work by the plaintiffs, at an extended
time, as a performance by Clarke at the time agreed on by
him ; and as a consequence, to fulfil to him whatever the
defendant would have been bound to fulfil, if the work had
been finished by the time first stipulated.
BURNS, J .-- I see nothing in the agreement made between
the plaintiffs and the defendant which justifies the first
count in stating that the defendant covenanted and agreed
with the plaintiffs to pay them for finishing and completing
the cottages upon the terms and at the rate at which Clarke

was to have been paid -- that is, 10001. upon the completion
thereof. The defendant covenanted with Clarke to convey
to him one of the cottages on the completion of the whole,
in satisfaction of 10001. , but he did not covenant to pay
that sum in money ; and though the defendant should
refuse to convey , thereby entitling Clarke to the 10001. , yet
I cannot see that such refusal would convert the 'covenant
into one to pay the amount in money .
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Whether the plaintiffs can maintain an action against
the defendant must rest upon the point which the second
count raises—namely, whether the covenant entered into
by the defendant with Clarke, that he , the defendant, in
lieu of the 10001., would, as soon as the said five cottages
were completely finished to the satisfaction of the architect ,
absolutely convey by deed in fee simple all and singular
one of the cottages, is to be construed as being extended
by the subsequent agreement so as to give the plaintiffs a
right of action. Clarke had bound himself to finish two
of the cottages by the 15th of October, and the other three
by the 1st of November. On the 28th of October, Clarke
assigned the contract to the plaintiffs, for the purpose of
their completing the same ; and on the 30th they entered into
the contract sued upon to complete the buildings. Now
what are the considerations for which the plaintiffs entered
into the contract with the defendant ? The contract recites
them.

First - that Clarke had entered into the contract to

build according to certain plans and specifications, and that
the plaintiffs had become bound for his performance of the
contract. Secondly — That Clarke had neglected to perform
the contract, and had assigned it to the plaintiffs for the
purpose of their completing the same : and thirdly -- in
consideration of the covenants contained on the part of
the plaintiffs to finish the work, that be the defendant would
extend the time for it, to enable the plaintiffs to finish and
complete the contract.
These are all the considerations
expressed, and for these the plaintiffs covenant to finish
and complete the buildings , and to furnish materials ; and
to do so, as far as respects two of the cottages , by the 1st
of December, and the remainder by the 1st of February
after. Further, the plaintiffs covenant to pay the defendant
interest on the sum of 8001. then already advanced to Clarke
on account,

as

damages

for

not completing

the

same

according to the agreement, to be computed from the 1st of
November until the buildings should be completely finished
and delivered to the defendant. Both parties covenant,
that in case any dispute shall arise touching the new
agreement, recourse shall be had to the agreement, plans,
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specifications, and the bond which the plaintiffs as sureties
had entered into, for explanation .
Is there, then , any
implied obligation on the part of the defendant, that he will,
on the completion of the buildings by the plaintiffs, convey
to them the cottage, and land which he had covenanted to
convey to Clarke ?
I am at a loss to see how it can be
made out that such is the case . It is perhaps true , and I
rather incline to think so, that after the new agreement
with the sureties, the defendant would have no remedy
upon their bond as respects the non -fulfilment of the con
tract ; and that the plaintiffs would be liable only on the
new agreement. The undertaking on their part to pay the
defendant interest , as damages for the non - fulfilment of the
contract, combined with the extension of time given to do
it, might, unless accompanied with stipulations, have
operated to discharge their liability as sureties on the
first agreement. These considerations would be sufficient
to explain why the new agreement contained fresh cove
nants on the part of the plaintiffs, without supposing in any
way that the plaintiffs believed or thought that it was a
consequence following the fact of their binding themselves
to finish the work that the defendant must be held to be
liable to pay them for it.
That they have undertaken to finish and complete the
contract on Clarke's behalf does not, in my opinion ,
prove that they necessarily become entitled to the benefit
of it.

If the new agreement had recited that the assign

ment of the contract by Clarke to them was for their
benefit, as well as for completing the contract, I should then
have thought the plaintiffs entitled to recover ; but I do
not see that we must necessarily

assume, that

because

they entered into new covenants, and did the work , there
fore the defendant was bound to convey to them what he
had bound himself to convey to Clarke. The recital of the
assignment to the plaintiffs is simply that it was done that
the plaintiffs might complete the contract. It may be that
all benefit which Clarke would be entitled to would, as
between Clarke and them , pass to them, unless there were
stipulations to the contrary ; but then, to enable them to
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claim that benefit from the defendant, which is a

very

different question , it appears to me that he should be shewn
to have assented to it in some way by the agreement. With
out the defendant's assent, the plaintiffs, though bound for
the due fulfilment of Clarke's contract, could not, after he
had made default, have gone on with the work themselves.
As I view the agreement, the defendant has limited his
assent to the plaintiffs' completing the work , giving them
the extended time; but did not give his assent to transfer
to them his liability to convey the land and cottage. The
consideration for their covenants are, I think , abundant,
without at all inferring that the defendant must necessarily
convey to them on the completion of the work ; and the
recital, that the contract had been assigned to the plaintiffs
for the purpose of completing the same, clearly, I think,
means completing on the part of Clarke ; and it does not
mean that it was to be completed by the defendant to the
plaintiffs. If Clarke was to sue upon the first contract, because
the cottage and land was not conveyed, I do not see that the
defendant could defend himself : he could not set up
Clarke's default, because that was waived expressly by
covenant of the defendant ; and this contract, entered into
between the plaintiffs and defendant, could not, that I
can see from the recital of the purpose for which the con
tract was assigned , discharge his covenant to Clarke. I
proceed, in dealing with the contract between the parties to
this suit, upon the principle, that where they have entered
into an agreement with express stipulations on both sides,
not to extend that by implication, as it ought to be presumed
that where they have expressed some, they expressed all the
conditions by which they intended to be bound to each
other. For these reasons I think the non -suit was right.

Per Cur . - Rule discharged.
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DOE DEM. TAYLOR V. PROUDFOOT.
Accidental overplus, not covered by deeds — Ejectment for , by patentee - Statute of
Limitations - Discontinuance and adverse possession.
The plaintiff, beingwards
the patentee of a 200 acre
lot, sold to one T. the rear 50
" the front three quarters ” to one K. Supposing
acres, and after
that he had parted with all his land, he moved off the lot : it turned out,
however that, owing to an error in running the lines, a small surplus, not
covered by the deeds, was left between the parts sold ; and after a lapse of
more than thirty years the plaintiff brought ejectment to recover this
portion.
Held, That to enable the Statute of Limitations to run, it was not necessary
that K. should have taken possession, imagining that he had bought all not
sold to T., and intendingtherefore to claim and possess the part in question ;
but that it should havebeenleft to the jury to say whether the plaintiff,
having been in possession of the rents andprofits, had not discontinued such
possession, and whether such discontinuance was not more than twenty years
before action brought.
This was a second trial of an action brought to recover
possession of an alleged overplus between the rear fifty acres
and the front three- quarters of a 200 acre lot .
At this trial, before Sullivan, J. , at Toronto, it apeared ,
that in 1807 the Crown granted the whole lot to David
Taylor, describing it as a lot containing 200 acres, more or
less, and giving the length of the side lines as 100 chains,
and the breadth of the lot 20 chains, adding, however, the
words “ more or less
to each limit.

Neither Taylor nor the other owners of lands in the neigh
bourhood were aware that there was any overplus in the
lots, but assumed that they were 100 chains deep and 20
chains wide, until some years, probably many years , after
the deeds were made by Taylor on which the question in
this action arose .
Some time before 1816 , Taylor first sold to one Tisdale
the rear fifty acres of his lot, describing it so as to confine
the portion sold to 50 acres off the rear, taking the whole
width of the lot at least, it was contended that the descrip
tion could have no other effect. This deed having by
mistake called the lot by the wrong nuinber, a second deed
was made to Tisdale, in 1830 , describing the land by metes
and bounds as in the first deed.
Then (in 1816) Taylor, who when he made his first deed
to Tisdale was residing on the front of his lot and still
owned all that he had not sold to Tisdale, sold “ the front
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three quarters ” to one Kemp, describing that as if it were
75 chains in depth by 20 in width, which no doubt was his
impression, derived from his patent.
Having thus parted, as he supposed, with all his land
for there could be no doubt that the fifty acres which he
sold to Tisdale was considered by him to be the rear quarter,
though his deed called it by the name of the rear part, and
the land sold to Kemp being the front three - quarters - he
moved off the lot, gave up his possession to Kemp, and left
that part of the country entirely ; and then, after an interval
of thirty -four years, he brought this action to recover a small
piece, which, on an accurate survey, it turned out there was
between the front three -quarters sold to Kemp and since
purchased by the defendant Proudfoot, and the fifty acres
first sold to Tisdale, owing to the lines over-running the
100 chains mentioned in the Crown plan of survey.
The defendant objected, first, that the two deeds made
by Taylor were evidently meant to embrace the whole lot,
and that they did by a fair construction take it all in.
Secondly, that at any rate the lessor of the plaintiff having
been once in actual occupation of the lot, receiving the rents
and profits, had discontinued his possession for much more
than twenty years , and could not therefore now maintain
this action ; that he was barred by the 17th section of 4
Will. IV., ch. 1 .
The small piece of land in question had been lying in a
state of nature, not occupied or improved , and not claimed
by either of the proprietors of the lot, until this defendant
enclosed it a year or two ago .
The learned judge observed to the jury, that the discovery
of the surplus was not made till long after Taylor had made
both conveyances, and had removed altogether from the lot :
that in his opinion the two deeds did not meet, and did not
embrace the whole land ; but that if Taylor left the land
thinking that he had disposed of it all , and Kemp entered ,
thinking that he was entitled to the whole residue not con
veyed to Tisdale, and intending to take possession of the
whole, then the Statute of Limitations would begin to run ,
and Taylor would be barred .
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The jury found for the plaintiff.
Vankoughnet, Q.C., obtained a rule nisi for a new trial on
the law and evidence , and for misdirection.
McNab shewed cause.
ROBINSON , C. J. - As regards either the defendant Proud
foot, or the present owner of the rear 50 acres, there would
be no injustice in the plaintiff's recovery, though it seems
unreasonable that he should , at this late period, seek to
come in between them with his claim.
In many other instances where there has been such an
overplus, contrary to the intention of the government, and
unknown for many years to the grantées, it would lead to
extreme hardship and inconvenience if the original pro
prietor could make a good claim to it, after giving convey
ances which he supposed at the time would have covered
the whole lot ; but it does not happen that in this case
Taylor's being allowed to recover it would produce incon
venience, or. operate unjustly towards any one . Tisdale
confined his possession to the actual 50 acres in rear ; and
Shaw , who had purchased from him

and is now in posses

sion, claims nothing more, and has never improved or in
closed anything beyond .

The defendant Proudfoot has clearly only a right by his
deed to the front three - quarters of the lot, and can pretend
no just claim to this small surplus lying between that and
the rear fifty acres . But he has chosen to defend for it, and
he has of course a right to take any exception that he can
against the plaintiff's claim to recover.
It is very unwise in the parties to be continuing a contest
about two and a half acres of unimproved land in the rear
part of a lot, when either party desiring it could probably
annex it to his property by an amicable compromise , at a
much less expense than he must incur by a law suit in this
court, even if successful.
Being driven to determine upon the points raised , I can
not avoid saying that it appears to me the direction given
to the jury was inaccurate in this, that it was stated to be a
necessary part of their inquiry whether Kemp took posses
sion of his part imagining that all had been conveyed to
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him which had not been sold to Tisdale, and intending
therefore to claim and possess the small lot of land in
question. But, in my opinion, that would be reviving the
doctrine which the new Statute of Limitations was intended
to put an end to, and would make the operation of the
statute depend necessarily in all cases on there being for
twenty years an adverse holding. I do not consider that
understanding of the 17th section of 4 Will. IV ., ch . 1 , to
be correct. The mere fact of the holder of a good paper
title not having been in actual possession by himself or
tenant for twenty years, has never been held by us to bar
his title ; because, while he holds a good title uncontested
by any one and there is no other ground for imagining
that he has abandoned his interest than the mere fact of his
not having resided on and improved his land — this cannot
be reckoned a discontinuing of possession within the mean
ing of the statute.
But then , we find Taylor first selling the rear fifty acres
of a lot, which there is no doubt he and all others at that
time supposed to contain 200 acres, and to te 100 chains
in depth, according to which supposition the rear 50 acres
would be the rear quarter ; and soon after this he sells the
front three - quarters, and then leaves the lot altogether, no
doubt considering that he had sold the whole. Now, after
nearly forty years, upon a discovery made several years ago
that there was a surplus in the lot, and that the descriptions
did not meet, he brings this action for the purpose of gaining
possession of that small surplus. In such a case, it appears
to us, it should be left to the jury to say whether Taylor,
having been in possession of the rents and profits, had not
discontinued such possession , and whether such discon
tinuance of possession was not more than twenty years
before action brought .
We consider that while Taylor was living on the lot, not
having sold to any one, be was in actual occupation of the
whole, because his title covered the whole, and it was of no
consequence whether he left part in wood or not ; then
if the jury should

find that intending to sell all, and sup

posing he had sold all, he withdrew from the possession,
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the Statute of Limitations must have begun to run against
him from the time of his removal; or I do not know in what
case and under what circumstances we can give any force
or effect to the words, " when the person claiming such
land shall in respect of the estate or interest claimed have
been in possession, or in the receipt of the profits of such
land, and shall while entitled thereto have been dispossessed,
or have discontinued such possession or receipt, then such
right to bring an action shall be deemed to have first accrued
at the time of such dispossession
possession .”

or discontinuance of

It seems true here that neither Tisdale nor Kemp, nor
their vendees, have in the interval taken possession of the
small piece of land in contest, but that does not affect the
question, and no one has possessed it for twenty years ; but
dispossession and discontinuance of possession are not both
required by the statute ; the expressions are used disjunc
tively, and there is no doubt that it may happen in cases
under the statute that one may by discontinuance have lost
his right, when at the same time no other person can be
said to have acquired a right to the property by possession
against him. That may lead to consequences perhaps not
foreseen or intended by the legislature ; but it is a conse
quence noticed by English commentators on the statute
not, however, as a circumstance which can prevent the
operation of the statute as a bar in a clear case of discon
tinuance of possession. It would lead to great inconvenience,
if a person who has sold a lot of land in parcels could
come after twenty years and claim the benefit of a few
inches, or a few feet of surplus unknown to any one, and
intrude himself between adjacent properties.
I think there should be a new trial without costs.
DRAPER, J.-It appears to me the verdict for the plaintiff
should be set aside. The case was apparently left to the
jury as if in order to defeat the claim of the plaintiff's
lessor ; it was necessary to shew there had been a posses
sion adverse to him for twenty years next before action
brought — i.c ., an entry into the possession of these 21% acres
- by some person who claimed to hold them as owner ;
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though such entry might have been only by entering into
the front three- quraters, claiming to take ana hold all the
land from the front to the rear fifty acres.
I do not so construe the 4 Will. IV., ch . I, sec. 17.

I

take it the words “ have been dispossessed ,” and “ have
discontinued,” are intended and are used to represent two
distinct things.

The doctrine of non -adverse possession is

put an end to by the statute.- Nepean v . Doe d. Knight. (a)
The question is whether twenty years have elapsed since
the right accrued, whatever be the nature of the defendant's
possession.

This question depends, under the statute, upon

when the lessor of the plaintiff was dispossessed or discon
tinued . I take the former term to refer to the act of a third
party, the latter to an act of the owner himself : and that, in
order to establish a discontinuance of possession, it is not in
dispensable to shew a possession by a third party : and there
fore that the jury should have been asked to decide, as a
matter of fact, on the evidence of the sales to Tisdale and
to Kemp, and of the lessor of the plaintiff having quitted
the premises in 1814-being at that time in possession
and never having re- entered ; whether the plaintiff did not
in 1814 discontinue the possession , without reference to the
additional enquiry whether Kemp then entered into posses
sion of the 21% acres in question ; and if they found such
discontinuance, to give a verdict for the defendant,
We were referred to a case of Doe Cuthbertson v.
McGillis, recently decided in the Common Pleas, in which
this question of discontinuance was discussed . The decision
in that case has not yet been reported , and I have not been
able to consider it. (6)
As at present advised, I think there should be a new trial
without costs.
Per Cur. - Rule absolute for new trial without costs.
a ) 2 M. & W. 893.

(6) Now reported in 2C. P. 124.
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THE MARMORA FOUNDRY COMPANY V. JACKSON.
THE SAME V. MCELROY .
Action against a shareholder for calls.
By the Marmora Foundry Act, 1 W. IV. ch . 11, it is provided that the stock
subscribed for “ shall be due and payable to the said company ” in the man
ner mentioned in the act ; and that in case of neglect or refusal to pay the
instalments due on shares, such shares shall be forfeited or sold.
Held , (in accordance with the Court of Common Pleas ) that the company
were not restricted to the remedy by forfeiture ;-and also, that they might
maintain an action against a shareholder upon calls of stock subscribed.
( Draper, J. , dissentiente.)

This was an action of the Marmora Foundry Company
against the defendant, for calls made on the stock subscribed
for by him.
The plaintiffs sought to recover the first instalment, and
also two calls of ten per cent, each , made by the directors
under the act of incorporation.
The second and third counts of the declaration were de
murred to, and the ground taken was, that the plaintiffs could
maintain no action at common law against one of the share
holders in the company, upon calls of stock subscribed , and
that no such remedy is given by the act which forms their
charter, 1 W. IV. ch. 11 .
McMichael for the demurrer.
Cameron , Q.C., contra .
The statutes and authorities referred to fully appear in

the judgment of the court .
ROBINSON, C. J.—The question whether this company
can sue a shareholder for calls has been before the Court of
Common Pleas of Upper Canada in no less than three cases
where actions were brought by this same company against
shareholders for calls ; the declaration , however, in each of
those cases being in debt, and not in assumpsit, as it is in the
present case. I refer to the cases of the Marmora Company
against Ponton , against Boswell ( a ), and against Murney (6) ,
in all of which it was held that the company could sue in
debt for calls ; and in support of their opinion that court re
ferred to the cases of Venning v. Leckie, 13 East, 7 ; Bedford
et al. v. Brutton et al., 1 Bing. N. S. 399 ; and Andrews v.
Ellison et al. , 6 Moore 199.
(a) 1 C. P. 1.

(6) 1 C. P. 175.
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It did not appear to them that there was much force in
the argument founded on a comparison of the statute 4 W.
IV. ch . 28, secs. 17 and 18, creating the Cobourg Railway
Company, with 9 Vic. ch . 80, and 10 & 11 Vic. ch. 87, secs .
7, 8 and 9, which last mentioned statute has been relied upon

in argument as amounting to a declaration that without a
special provision there can be no such action as this for calls.
They observed that in the first of the Cobourg Railway Acts
referred to, the provision is merely that the stock shall be
" payable by instalmente ” at such times as it shall be called
in ; while in the act incorporating the Marmora Foundry
Company it is expressly said (4 W. IV. ch. 11 , sec. 4), that
the amount of stock subscribed by each shareholder “ shall be
due and payable to the company."
The Court of Common Pleas formed , on this express
provision , the opinion that the company must be held en
titled to sue for that which is by the act made payable to
them .
In the Cobourg railway acts, the provision not being so
express, that the stock shall be payable to the company, they
did not regard the two acts as placing the question on the
same footing. In regard to the Cobourg Railway Company,
the legislature seems to have assumed that they were not in
a condition to bring action for calls. The preamble to 10 &
11 Vic. ch . 87, it must be confessed, appears to intimate that
opinion pretty clearly, though the seventh and following
clauses might at any rate have seemed necessary , in order to
make the form of action more concise and convenient, even
although the legislature had not been under the impression
that actions at law would not lie for calls.
If there were nothing to stand upon but the difference in
the language of the Cobourg Railway acts and the Marmora
Foundry Act in this respect, I should hesitate to look upon

that as sufficient evidence to rest upon ; for although the
Cobourg Railway Act speaks of the instalments as " pay
able ” only, without expressing to whom payable, yet we
can hardly imagine anything else to be meant than “ pay.
able to the company.” That seems to be clearly implied ;
and if an action would lie in this case, the legislature
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need not have doubted , I think, that an action would
equally have lain in the other, although it would still have
heen desirable to make the special provision, which the
statute 10 & 11 Vic. ch . 87 does make for facilitating such
actions. However, we have here a statute providing in
express terms that the stock subscribed “ shall be payable
to the company,” and another clause giving the company
power expressly to sue in all manner of actions, and for all
matters and causes ; and then the question is, why may
they not sue upon this call as a cause of action ?

If they can sue this defendant at all, notwithstanding his
being a member of the company, then for the reasons given
in the case of the Consumers' Gas Company v. Nicolls,
in this court (7 U.C. R. 91), I consider that they are not
restricted to an action of debt, but may bring assumpsit as
well.
Then, upon the main question, whether an action will lie
at all, I think it is not an objection that the statute provides,
as it does, for forfeiture of shares in case of non -payment,
for it does not give an option merely to do that or bring an
action , as the 49th section of the English act 6 and 7 W.
IV. ch . 121 , does, on which the case of the Edinburgh
Railway Company v . Hebblewhite was decided, 6 M. & W.
707.

When the remedy is not in terms restricted, it is

reasonable to hold the remedy by forfeiture and sale of
shares to be cumulative, rather than that it necessarily
supersedes any remedy that there would otherwise have
been by action. It would seem to have been the opinion
of the court in the Huddersfield Canal Company v. Buck
ley, 7 T. R. 36 , that an action would only lie for calls
made while the subscriber still held his shares ; but there
is no difficulty on that point in this case.

If there was

anything in the nature of the provisions themselves respect
ing the forfeiture of shares, or in other parts of the act, to
shew that the legislature intended that the only remedy
should be by insisting on the forfeiture, then we ought to
give effect to such intention ; but I find nothing having
that tendency : and , looking merely at the reason of the
thing, if an action would lie in general for calls, I should

1
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say it ought not the less to lie because provision is made
for selling the shares of defaulters. That might often be
an inadequate remedy.

A board of directors, confiding in

a subscription list, might warrantably enter into contracts
incurring a large responsibility, and it might be afterwards
discovered, that by reason of unexpected difficulties, or the
unlooked for competition of some rival company, the
speculation was most unlikely to be profitable. If all the
stockholders who might despair of the undertaking were at
liberty to say, “ I will pay up no more - you may sell my
stock ,” and if those shares should bring little or nothing in
the market, the directors would be left without the means
of meeting their engagements.
In my opinion, if the
defendant is liable to be sued by the company for calls, he
may be sued in this form of action as well as in debt, and
is not the less liable because his shares may be forfeited .
It is true , the fifth clause of the act says that in case of

default the stockholder shall forfeit his shares, and that the
shares so forfeited shall be sold ; but these words do not,
more than in other similar cases, impose a necessity for
insisting on the forfeiture, and the use of a double remedy
can always be restrained so that it shall not be used for
obtaining a double satisfaction, to the oppression of the
party.
It is reduced therefore to the single question, I think ,
whether in a case like this, and on such a statute, there is
any legal impediment to a corporation suing a shareholder
for calls upon his stock . In the case I have already referred
to, of the Edinburgh Railway Company v. Hebblewhite, it
was assumed in argument by counsel, that in such a case
there could be no action unless the statute expressly gave
it, because the parties are partners. “ It is an action ," he
says, " entirely given by statute.” He does not mean only
that an action in that short form would not lie without the
aid of the statute, but that no action of debt would lie ; and
certainly, if debt would not, no other form of action would.
None of the judges however assent to, or notice the remark ,
and it was perhaps made without much consideration.
What is said by Lord Denman and Mr. Justice Patteson, in
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the case of the Dundalk Western Railway Company v .
Tapster, 1 Q. B. R. 668, is more embarrassing ; for there,
in an action brought for calls against a proprietor of shares
in an incorporated company, it was objected that the statute
which expressly gave the remedy by action for the calls
limited the action to any of the Queen's Courts of Record
in Dublin.
The plaintiffs' counsel contended that the
action might nevertheless be brought in the Queen's Bench
in England, for that the jurisdiction of the supreme courts
of Westminster Hall was not to be ousted without express
words.

Patteson, J., said to the counsel, “ It is only by the

aid of the statute that one partner can sue another. Must
you not take the remedy the statute provides ? ” The learned
counsel answered that the partnership was incorporated ;
to which the learned judge replied by asking, “ could such
a corporation sue its own members without the express
provisions of the act ? ” The counsel observed, “ There is
no objection to it on principle," and then the conversation
on that point dropped, and the argument went on, but upon
another objection. The opposite counsel maintained that
the act created a debt, and a remedy for that debt, which
the plaintiffs were bound to pursue. The Court seemed
satisfied on the point and stopped him, Lord C. J. Denman
remarking that “the right and remedy are both created by
the legislature, and the company are bound to pursue the
remedy provided by it : " so the case was at once determined .
The report does not shew whether the defendant was a
shareholder by subscription, or by assignment from a sub
scriber.

He was declared against as a proprietor of shares.
If he merely became a proprietor by purchasing shares from
a subscriber, then I should not feel that this case created
any difficulty ; but if he were a subscriber, and in that sense
an original promiser to the company, then what is said in
that case would certainly seem to militate strongly against
the decision in our Court of Common Pleas, in the cases to
which I have referred . But I cannot think that either of
the judges in England, in the case I have cited, meant to
lay it down as an unqualified and self-evident proposition ;
that an aggregate corporation of this description cannot sue
33
9 U.C.Q.B.
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one of its own members without the express authority of a
statute ; for with respect to banks and insurance companies,
and other trading corporations, such actions are of daily
The books contain numbers of such cases,
occurrence.
and there is no technical rule which prevents it in all cases.
The case of Venning v . Leckie, 13 East, 7, cited in the
judgment of our Court of Common Pleas, is not perhaps
strictly applicable in the present case, though it meets the
objection of Mr. Justice Patteson that one partner cannot
sue another. In this case the objection is rather, that as a
person cannot sue himself, so this corporation , of which the
defendant is a member, cannot sue the defendant. But that
can by no means be stated to be a universal rule, for we see
daily exceptions to it in practice. We see actions brought
both by corporations against individual members, and by
individual members against the corporation. In Tilson v .
The Warwick Gas Light Company , 4 B. & C. 962 , Bayley,
J. says, “ Where an act of parliament casts upon a party
an obligation to pay a specific sum of money to particular
persons, the law then enables those persons to maintain an
action of debt," and there is clear authority to shew that
assumpsit will as well lie.

This statute provides that the

stock subscribed shall be payable at such times as the directors
shall appoint, and it says expressly that it shall be " payable
to the company.” There can be nothing in the way but the
supposed technical difficulty of a corporation in any case
suing one of its own members — a difficulty which we see is
not allowed in fact to prevail when the transaction is one
entered into by the member on his individual account.
When a bank sues one of its members on a note which it
has discounted, the money goes into the partnership fund ,
in the profits arising out of which fund the member sued
will participate ; yet that does not prevent such actions
being maintained. In this case the company was incorpo
rated by the statute on its passing, and it had - a corporate
This defendant accepted so many
stock to dispose of.
shares of that stock , and for

them engaged to pay the

company, by the very act of subscribing, the price fixed by
law. There is then a promise made by an individual to
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account, as much as in the

case of a promissory note made to a bank ; and I see no
reason or principle against sustaining an action on the
promise.
Mr. Angel, in his treatise on corporations, goes much
more into this subject than any English treatises . In his
15th chapter he treats it as clear that such an action as this
is maintainable, for he begins by saying that “ A subscrip
tion for stock in a joint stock incorporated company is a
contract, and the interest thereby acquired is a good con
sideration to support an action for the amount subscribed
against the subscriber."
He refers to Wordsworth on
Joint Stock Companies, p. 317, and to 39 English Law
Library, p. 85 ; bụt I find nothing there to support what he
says.

Indeed in England, as soon as corporations of this

kind came into use, they seem to have provided expressly

;

for bringing actions for calls, and for framing the declara
tion in a very compendious form ; and the cases that have
arisen are upon points of pleading or evidence in actions
brought upon such statutes.

I have found no case of an

action brought under other circumstances in England, nor
any discussions in English books upon the subject. There
is no adjudication of a court that I can see clearly to be
against it in a case like the present, nor any assertion to
that effect in any book of authority, except in the case
reported in 1 Q. B. R. 688, which may, however, have been
a case in which the party sued was not a subscriber, and
so not a contractor with the company, which would account
for the dictum, and would render the authority inapplicable
here. I am surprised that we find so little on the point in
our books , and regret it, for it would have been satisfactory
to have found a decision or precedent expressly in point .
Reason , I think, is strongly in favour of it , and the decision
of the Court of Common Pluas upon the same point, and in
respect of the same statute, is entitled to much weight.
We ought not to overrule it unless we could see that it is
certainly wrong.

My inclination is altogether in favour of

it, for here was on one side the corporation legally consti
tuted , and capable of receiving the promise ; on the other
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side a promise made to that corporation in the manner
sanctioned by law , and a good consideration for that pro
mise ; and the very nature of the thing, for the security of
those dealing with the corporation, and for effecting the
object of incorporation, must inevitably require that the
persons subscribing should pay the money which is to com
pose the capital, without reference to the question how the
account might stand as between the corporation and the
individual member at any stage of the business ; so that the
reason against partners suing each other does not apply in
this case : and, as to the mere technical objection that a man
cannot be plaintiff and defendant on the same record, that
no more applies here than in numerous instances in which it
is not allowed to be any impediment. I think the plaintiffs
should have judgment on demurrer in this case and the other
against McElroy. (a)
DRAPER, J. -I have not been able to bring myself to
concur in opinion with the rest of te court. As, how
ever, the opinion of my learned brothers is in accordance
with the unanimous judgment of the Common Pleas, I
freely admit there is every reason to conclude they are
right, and I must the more regret my inability to concur.
Indeed, I should have been willing to let the judgment pass
sub silentio, and have nominally acquiesced , as I shall
effectually be bound by its authority, if I had not felt so
strong a leaning to the opposite view. On this account I
think it right to point out the difficulties which I have felt
insurmountable in the way of arriving at the same result
with them .
I can find no English case which determines that such
an action as this is maintainable.
If the reports were

wholly silent on the subject, it might be inferred that the
right was undisputed and undeniable , and that at common
law an action for calls might be maintained by a corpora
tion against a shareholder , without aid from the act of
incorporation or deed of settlement ; and in Angell & Ames
on Corporations, 3rd ed. 474, it is said, “ a subscription for
(a) See Holmes v. Higgins, 1 B. & C. 74 ; Neale v. Turton et al., 4 Bing. 149 ;
Davies v. Hawkins, 3 M & S 488.
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stock in a joint stock incorporated company is a contract,
and the interest thereby acquired is a good consideration
to support an action for the amount subscribed against the
subscriber ;" and Wordsworth on Joint Stock Companies,
317, is referred to, apparently in support of the position.
I have referred to Wordsworth (5th ed. ) , but neither there,
nor anywhere else do I find a passage which can , I think,
be considered as warranting the quotation. In page 387 ,
5th ed. , Mr. Wordsworth says, that in order to facilitate the
formation of such companies “ it is considered desirable
that such capital should

be subscribed in small

sums .

These are instalments, or calls, required to be paid from
time to time. The payment of them is enforced , either
under the act of parliament or deed of settlement by which
the particular company has been established. As the
authority thus given is important, both in its character and
effects, it must be strictly pursued : ” thus putting the right
to sue, as it seems to me, upon a contract entered into
by the shareholders, ratified by act of parliament, with a
specific remedy given to enforce it ; or upon an express
contract contained in the deed of settlement ; and every
decided case on the subject in England will, I think , be
found to range under one of these two heads. Possibly the
passage in Angell & Ames has reference only to such
actions, and does not, (as I believe has been supposed )
indicate an opinion of the learned writers, that an incorpo
rated company can maintain action for calls against a
subscriber for shares of the capital stock, exclusively on
the right arising from the relation thereby created , and
based on the consideration of the interest acquired, without
any power to bring such action being given by the charter
or act of incorporation, beyond the usual power incident to
all corporations, to sue and be sued. At page 393, Mr.
Wordsworth, after referring to the liability in companies
formed under the Act 7 & 8 Vic . ch . 110, and banking
companies formed under 7 & 8 Vic. ch, 113, as provided
for in these Acts, adds , “ This liability in other companies
depends upon the particular provisions of the act of parlia
ment, if incorporated ; or, if not, then upon the particular
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deed of settlement; ” and again, at page 401 , "actions for
calls must be brought upon the statute, where a company
are incorporated, or upon the deed of settlement, where that
is the only instrument of regulation .” In the Dundalk
Western Railway Company v . Tapster, 1 Q. B. 667 ; 5 Jur.
699 S. C.; Patteson, J., says, “The difficulty in this case is,
that the company could not have sued a proprietor at all at
common law , and therefore it must pursue the very remedy
given by the act of parliament.”

And Lord Denman says,

“ the whole is the creation of the act of parliament, both the
right to sue and the particular form of the remedy ; and there
fore the remedy prescribed by the act must be pursued . The
74th section, indeed, gives the right to sue in all the courts
for the purpose of recovering calls from the subscribers. " In
that case the defendant had been sued as a proprietor, under
the 75th section of the act, by which special authority was
given to sue any proprietor in the supreme courts at Dub
lin ; while under the 74th section subscribers might be sued
in any of the superior courts — not limiting the suit to the
Irish courts. I am unable to deduce from the foregoing lan
guage , taken from the report in the Jurist , any other conclu
sion than this :-that if the action against subscribers had
been limited by the 74th section to the Irish courts, as it
was by the 75th section, against proprietors, the same result
would have followed ,-viz ., that the action could only be
brought in those courts, and not in the Queen's Bench
in England . According to the report in 1 Q. B. , Patte
son , J. , says, “ It is only by aid of the statute that one
partner can sue another ; " and he inquires, “ could such a
corporation sue its own members without the express pro
vision of the act ? ”

The distinction suggested between a

subscriber and a proprietor, meaning by the latter term one
who has acquired shares by purchase and not by original
subscription, cannot, I think, affect the application of what
is said by Patteson, J. , or weaken the conclusion which I
deduce as well therefrom as from Lord Denman's judg
ment : that the mere relation of incorporated company and
shareholder in such company, does not enable the former to
maintain an action against the latter for calls ; but that the
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power to bring such an action must be given by the act of
parliament, or, in unincorporated companies, by their deed
of settlement.

We must therefore look to the statute incorporating the
plaintiffs, for this power. It recites a petition of three
persons, representing that one of them is the proprietor
of the Marmora Iron Works, and it incorporates those
three persons , and " such persons as shall hereafter
become stockholders ” in the said company with the
usual corporate powers .
It directs books of subscrip

tions to be opened within two months after the passing of
the act, authorizing any person to subscribe for " any num
ber of shares, the amount whereof shall be due and payable
to the said company in the manner hereinafter mentioned ,
that is to say : ten per cent. on each share so subscribed
shall be payable to the said company immediately after the
stockholders shall have elected the number of directors
hereinafter mentioned ; and the remainder by instalments
of not more than ten per cent ., at such periods as the presi
dent and directors shall from time to time direct and
appoint for the payment thereof." And , by a subsequent
section , if any stockholder neglect or refuse to pay to the
company any instalment due on any shares, at the time
required by law, such stockholder shall forfeit his shares,
together with the amount previously paid thereon ; and the
forfeited shares shall be sold , and the proceeds, with the
amount previously paid, shall be applied in like manner
with any other funds of the company : provided that the
purchaser of such forfeited shares shall pay the company
s the amount of the instalments required, over and above the
purchase noney ” of the shares purchased, immediately
after the sale, and before a certificate of transfer shall be
given ; by which I understand, that the purchaser of the
forfeited share is bound to pay the instalments for the non
payment whereof the share was forfeited . The right to
bring actions generally rests on these words : that the
company “shall be capable of contracting and being
contracted with , of suing and being sued, pleading and
being impleaded, answering and being answered unto, in
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all courts and places whatsoever, in all manner of actions,
I cannot say I
suits, complaints, matters and causes.”

have any doubt that, taken alone , this provision will not
enable the company to sue its subscribers for calls. It is
no more than the power which is incident to all corpora
tions duly created, and if per se it gave the power in
question , it is impossible that some trace of its exercise
should not be found in the English books . I have not met
with a single instance of such an action without an express
power given to the corporation to bring it ; nor one in
which the power to sue for calls has been implied , what
ever language the legislature may have used in authorizing
calls for the capital stock to be made .
It has been argued, however, that the words “due and
payable to the company,” create a debt, and impose an
obligation on the subscriber to pay : and that, in the
language of Bayley , J. , in Tilson v. the Warwick Gas
Light Company, “ where an act of parliament casts upon .
a party an obligation to pay a specific sum to particular
persons, the law then enables those persons to maintain an
action of debt.” Acceding fully to that proposition , I do
not think it decides the question. For that purpose it
would be necessary to go on and say , "and the law confers.
the capacity, or removes any disability which the party to
whom this right of action arises requires, or labours under ,
As I understand the proposition, it
to bring any action .”
relates only to the right of action for the particular demand,
but leaves the capacity of the party to sue where it was.
As, for instance, if such a right accrued to a married
woman , it would not enable her to sue without her husband
joining
It is therefore, in my humble judgment, necessary to go

further, and to inquire whether, by the use of these words,
the legislature has manifested an intention not only to
declare the sums, which are to be paid, the moneys of the
company, but also to confer a power of suing their own
shareholders; and for this purpose I think we are warranted
in examining what construction , if any , can be deduced
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from the use of the same words in other acts of incor
poration of banking, trading, or

manufacturing

compa

nies , or those incorporated for constructing harbours, rail
roads, &c.
The great majority of such acts of incorporation in Upper
Canada differ more or less from the statute now under
consideration.

The general corporate powers are the same ,

but the amount of shares subscribed is not declared to be due
and payable to the company. Thus in the 2nd W.IV. ch . 11 ,
the Commercial Bank Act, it is said , " the shares respec
tively subscribed shall be payable in gold or silver, that is
to say, 10 per cent. to be ready as a deposit at the time of
subscribing, to be called for by the directors when they
shall deem expedient ; and the remainder shall be paid in
such instalments as a majority of the stockholders, at a
meeting to be expressly convened for that purpose, shall
agree upon ; " and then follows a forfeiture of the shares as
a consequence of “ neglect or refusal to pay,” and a power
to the directors to sell the forfeited shares ; a time appointed
for the first election of directors ; and a provision for the
commencement of business “as soon as a deposit amount
ing to 10,0001. subscribed as aforesaid, shall be paid to the
said directors."
Similar in substance, except as to the amount being
payable in gold or silver, and in some instances as to 10
per cent. being ready as a deposit, are the following :-2 W.
IV. chaps. 14 and 15 ; 3 W. IV. chaps. 19 , 21 and 22 ; 3 W.
IV. ch. 20, and 5 W. IV. ch. 15 , in which the forfeiture for
non - payment is to take place “ if the directors shall so order
and direct ; ” 4 W. IV. chaps. 28 & 32 ; 5 W. IV. chaps. 14,
16 , 17 & 19 ; 6 W. IV. chaps. 5 , 6 , 7. 10, 11 and 12 ; 7 W.
IV. chaps. 47, 48, 49, 52 and 55 ; 1 Vic. chaps. 29 , 30 , 31, 32
and 33 ; 3 Vic. ch. 33.
The larger number of these acts provide that the instal
ments due may be received in redemption of forfeited
shares at any time before the day appointed for the sale
thereof.
The following acts make the amount of the shares due and
payable (not saying, to the company) as follows,—“ ten per

522

QUEEN'S BENCH, HILARY TERM, 15 VIC.

cent. on each share so subscribed shall be payable to the said
company,” immediately after the first election of directors ,
the residue by instalments as may be directed by the
president and directors, 5 W. IV. ch . 18 ; 7 W. IV. chaps.
46 , 51 and 5t ; 3 Vic. ch . 34 ; and none of these enable a
shareholder to redeem a forfeited share by payment of the
instalment.

The 6th W. IV. ch. 9 (the Toronto

Gas Company)

requires a sum to be paid down at the time of subscribing,
to the person in charge of the books, to the use of the
company ; declaring a forfeiture on non -payment of subse
quent instalments, and giving no permission to redeem
shares that have become forfeited.
Most of

these acts required

subscription -books to be

opened in different parts of the province , and limited the
number of shares which might be subscribed for in the first
instance , apparently assuming that the stock would be
sought after; that the privilege of obtaining shares would
be considered of some value ; and, therefore, that the first
instalment would be readily paid.
Only two of these acts call for further particular remarks.
One , which was pressed in argument in the Court of Com
mon Pleas in connection with two acts passed since the
union- viz. , the 4th W. IV. ch . 28—the Cobourg Railroad
Company Act. This was altered by the 9th Vic. ch . 80,
which changed the name and object of the company into
the Cobourg and Rice Lake Plank Road and Ferry Com

pany.
The directors was authorized, immediately after
their appointment, to call upon the stockholders for an
instalment of 10 per cent. on each share, and the residue of
the shares were declared “ to be payable by instalments ” as
the stockholders might determine ; and on non -payment
the shares

were declared by the act

directors were to

sell them—the

forfeited , and the

purchaser paying the

instalments due, over and above the purchase money of the
shares. This act was amended by the 10th & 11th Vic.
ch . 87, the fifth section of which enacted that the sub
scribers “ shall pay the sums respectively so subscribed , or
such portions thereof as shall be, or shall have been from

-

MARMORA FOUNDRY CO. V. JACKSON.

523

time to time called for by the directors ;" and the seventh
section expressly empowers the company to sue the stock
holders for calls.-See also 13 & 14 Vic. ch . 134, sections 5,
6 and 7.
The other act, 3 W. IV. ch. 18 ( the British America
Assurance Company), required 10 per cent. to be ready for
deposit at the time of subscribing, to be called for when
the directors saw fit, and the remainder to be payable in
such instalments as a majority of the shareholders might
determine. The legislature did not think this conferred a
power on the company to sue for calls, and by 6 W. IV . ch .
20, sec. 11 , referring to the power of forfeiture contained in
the former act, they enacted that in case the board of direc
tors should think it more expedient to enforce the payment
of instalments than to forfeit the shares, the company might
sue for and recover such instalments. But, because (as ap
pears to me) they were imposing a new condition on the
then shareholders, the 15th section expressly authorizes
those shareholders who desire it to withdraw from the com
pany, and oblige the company to refund to them whatever
moneys they may have paid on their shares. I cannot draw
any satisfactory distinction between the words “ due and
payable to the company ," used in the act incorporating the
plaintiffs, and the language of 3 W. IV. ch . 18, by the terms
of which the deposit is to be ready at the time of subscrib
ing, “ to be called for by the directors as soon as they may
deem expedient,” and the remainder is to be “ payable " in
instalments ; and in case any stockholder neglects “ to pay
to the said directors” such instalment, his shares may be
forfeited. I think the whole clause makes the instalments
payable to the directors, which is equivalent to making them
payable to the company.

In my judgment the one imposes

an obligation on the shareholders to pay the instalments as
much as the other ; and the act 6 W. IV. ch . 20 , shows that
it did not, in the judgment of the legislature, confer on the
British America Assurance Company a power to sue their
shareholders for calls.
There is a still greater variety of provisions in acts passed
for similar purposes since the union .
In some, either a named per centage is to be paid at the
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time of subscribing, or the first instalment is to be called
in immediately after the directors are elected : the residue
to be payable by instalments as the shareholders, at a
general meeting, may direct. On neglect or refusal to pay ,
the shares are forfeited , and may be sold for the benefit of
the corporation by the directors.

In most, though not in

all, the directors may receive the instalments due by the
defaulter before the day appointed for the sale, in redemp
tion of the shares .

The following are of this description :

;

4 & 5 Vic. chaps. 56 , 60 and 80 ; 8 Vic. chapa. 88 and
95 ; 9 Vic. chaps. 80, 83, 84, 88 , 98, 107, 108, 109 and
110.
In others , for banking companies, a named percentage is
to be paid at the time of subscription, the residue by instal
ments as the directors may appoint. On non-payment, the
shareholders are to incur a forfeiture equal to 10 per cent.
on the amount of their stock ; and the directors may sell
sufficient shares to raise the unpaid instalment , and the
amount so forfeited. The directors, or the stockholders at
a general meeting, may remit the forfeiture . The share
holders are liable for double the amount of their stock ; but
the act contains no provision to enforce this liability.

Such

are 4 & 5 Vic. chaps. 97 and 98 ; 6 Vic. chaps. 26 and 27 ;
9 Vic. ch . 117 .
The 4th & 5th Vic. ch . 96 (the Niagara District Bank )
differs.

The shares are declared by the act to be forfeited

by neglect or refusal of the holders to pay instalments, and
may be sold by the directors. But before sale the directors
may, notwithstanding such forfeiture, allow the defaulter to
pay up all instalments due, and to retain his shares. The
double liability of the shareholders is also declared ; and the
amount thereof beyond the first value of the stock may be
called in by instalments, and on neglect or refusal to pay
the corporation may bring actions.
In others, such as 10 & 11 Vic. ch. 68, ( the Montreal Min
ing Company), the directors are empowered to make calls,
and to sue for and recover such calls, and to declare shares
to be forfeited in case of non -payment, on such terms and in
such way as they shall see fit by any by -law .
In others the shareholders “are requireil ” to pay the
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amount of these shares in such manner as shall be ordered
by the directors , and in case any person shall neglect or
refuse to pay, the company may sue for and recover the
same, with lawful interest. If the neglect or refusal continue
for six months, the shareholder shall “ absolutely forfeit "
his shares, which shall be sold for the benefit of the company.
But no advantage of such forfeiture shall be taken until the
shares be declared forfeited at some general meeting of the

;

stockholders ; and every such forfeiture is to operate as a
discharge of all actions and liability in respect of the shares.
Such are 7 Vic ., ch . 45 ; 7 Vic. , ch . 63 ; 7 Vic. ch, 64.
One of these acts says, “Every shareholder shall be liable to
pay the amount of calls ” to the persons, and at the times
and places, appointed by the company,
The 4 & 5 Vic ., ch . 79 , enacts, that the amount of the
shares “ shall be due and payable as follows ” —and then
points out how - forfeiting the shares on neglect or refusal
to pay
The 4 & 5 Vic. ch. 57, after

the general words

of

incorporation, authorizes the shareholders at a general
meeting, among other things, to vest in the directors such
powers as they may think right, to manage the corporation
and its business .
In some acts, again, the calls are to be made by the
directors, and if any person neglect to pay at the time and
place appointed, he shall forfeit a sum not exceeding five
per cent. on his stock.

If such neglect continue two months,

he shall forfeit his shares, for the benefit of the other share
holders. No advantage is to be taken of the forfeiture,
unless the shares be declared forfeited at a general meeting.
Forfeiture is to be an indemnity against all suits commenced
re
for calls against the defaulter. The subscribers are o
quired ” to pay calls, and the company may sue for them .
Such are 8 Vic ., ch . 25 ; 9 Vic ., ch . 82 ; 10 & 11 Vic., ch . 64 .

In others the calls are to be made by the corporation, and
if not paid at the day the shareholder becomes liable for
interest, and may be sued for the calls and interest ; and, on
failure of payment with interest for three months from the
day appointed for payment, the directors may declare the
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shares forfeited , and "may sell shares enough to raise the
sums due, returning the surplus, if any, to the defaulter.
Such are 8 Vic. , chs. 91 and 92 ; 9 Vic. , ch . 94.
In some of the later acts it is provided, that subscriptions
for shares, whether made before or after the passing of the
act of incorporation, shall be binding on the subscribers,
who “ shall, and they are hereby' required to pay the sum
by them subscribed ” to the persons, and at the times and

;

places required by the directors ; and a power to sue in
case of neglect or refusal is expressly given, as well as for
feiture, if the payment be delayed beyond a limited time.
See 11 Vic. , ch . 13 ; 12 Vic., chs. 157 and 158 ; 13 & 14
Vic ., chs. 113, 115 , 116 , 117 and 132.
I have examined these and other similar acts of our own
legislature, for the purpose of discovering? how far they
exhibit a construction of the various powers given, and
words or phases used ; and as a guide, as far as they afford
one, to construing the act under consideration . I think the
following conclusions deducible from that examination .
1st. That by the erection of a corporation capable of
contracting and being contracted with, suing and being
sued, pleading and being impleaded, answering and being
answered unto, in all courts, & c. , in all manner of actions,
&c. , the legislature have not enabled such corporation to
maintain suits for calls, either for the first or any subsequent
instalment of the capital stock , against any subscriber or
proprietor.
2nd. That an express enactment that a percentage as a

deposit shall be ready at the time of subscribing, but to be
called for by the directors when they deem expedient, and
that the “ remainder shall be payable " by such instalments
as the stockholders shall determine on, will not per se confer
on the corporation a power to bring suits for such instalments.
3rd . That powers given to the directors to make by -laws,
generally, for the management and disposition of the stock,
effects, ' estate and business of the corporation, will not
extend to enable them to bring such suits, or to pass a by
law authorizing and giving effect to such suits.
4th . That

when the statute

expressly

declares that
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forfeiture of the share shall be the penalty of neglect or re
fusal to pay a call , and that the forfeited share shall be sold ,
and the proceeds, together with the amount previously paid
thereon , shall be accounted for and applied in like manner
as any other funds of the corporation — and the statute
requires no act or declaration of the directors or company
to complete such forfeiture, and gives no power to remit it ,

..

and gives no other express power, which can only be exer
cised on the assumption that the defaulter is still to be
considered a shareholder : such forfeiture must be taken to
be absolute on the neglect or default taking place. and to
extinguish the right to the shares, and all further liability
in respect thereof to the company.(a )
Applying these conclusions to the statute incorporating
the plaintiffs, and endeavouring to construe it in reference
to them , and to the observations more particularly suggested
by a consideration of the Acts incorporating the British
America Assurance Co., it further appears to me :

1st. That admitting the words “ due and payable to the
said company ” to be sufficient to create a debt , the statute
gives forfeiture, and that only , as the remedy ; and that the
company cannot assume a right to sue because the remedy
by forfeiture may be insufficient.
2ndly. The forfeiture being absolute by the express lan
guage of the act, it would be inconsistent there with that
an action should be maintainable, which is necessarily
predicated on the assumption that the party sued still
tinues to be a shareholder.

con

3rdly. That it is not necessary to hold that an action for
calls is maintainable in order to give any effect to the
words, “ that the amount of the shares shall be due and
payable to the company.” Their purpose is answered by
confining them to operate as a declaration that the amount
of each call, when paid, is the money of the company,
to whomsoever the payment, under the terms of the call,
nay have been made ; so that the company would have a
right of action against all those to whom any such calls had
been paid, to recover the amount thereof.

(a ) See 13 & 14 Vic. ch . 134, secs. 5, 6, 7.
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I think judgment should be for the defendant on this
demurrer.
I refer among many others, to the following authorities,
Venning v .
as more or less connected with the case

Leckie, 13 East,

7 ;

McMahon v. Upton, 2 Sim. 473 ;

Hickens et al. v. Congreve et al. , 4 Russel, 562 ; Williams
v. Beaumont, 10 Bing. 260 ; Lawrence v. Wynn, 5 M. &
W. 355 ; Skinner v. Lambert, 4 M. & Gr. 477 ; Fyler v.
Fyler, 6 Jur. 470 , 7 Jur. 185 , S. C.; Aylesbury R. R. Co. v.
Mount, 4 M. & Gr. 651 ; Thames Tunnel Co. v. Sheldon ,
6 B. & C. 341 ; Huddersfield Canal Co. v . Buckley, 7 T. R.
36 ; Giles v. Hutt, 3 Exch . 18 ; Great Northern R. R. Co. v.
Kennedy, 4 Exch . 417 ; Miles v. Bough , 3 Q. B. 845.
BURNS, J. - After much consideration of this case, in the
course of which I have not been free from doubts as to the
correctness of the conclusions I have arrived at, the ultimate
result is, that I think the present action is sustainable by
the corporation for the amount of the calls upon the shares.
• The first question which presents itself is, whether the
provision contained in the 5th section of the charter, as to
forfeiture of shares, is to be considered as the only remedy
against members in default.

The shares are transferable ;

but by the 6th section no transfer can be made until the
first instalment shall have been paid, and that instalment
the act declares shall be payable to the company , imme
diately after the stockholders shall have elected the first
body of directors.

That 'payment, so far as regarded the

amount and time of payment, the legislature, disposed of,
and placed no power in the company or its managers ; and
it was to be payable upon the perfect organization of the
company by election of the managers. ' No perfect contract
could exist between the corporation and

its ' individual

members until the subscripticns of stock reached the speci
fied amount , and until then there could be no managers ;
but the election of the directors, supposing the amount to
be subscribed , would perfect the contract , and there would
then be a body to whom the payment could be made. If
forfeiture were the only penalty, and there were no respon
sibility beyond that, then any subscriber, as soon as the
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directors were elected, might, without paying anything, or
incurring any loss whatever, repudiate his shares; and thus
there might be a corporation in name, with a body of di
rectors as the managers, having legal authority to make
contracts and incur responsibilities and liabilities, either in
the name of the corporation or upon their own responsibility,
as the case might be, without the power to obtain from its
members the contribution which the members of all ordi
nary partnerships have against each other.

If such , how

ever, be the result in consequence of any omission in the act,
or if it were intended that the forfeiture of some prospective
future benefit should be a sufficient penalty , and no respon
sibility beyond that was contemplated, then , no matter what
hardships individuals might labour under by reason of
contracting with a company so situated, and no matter how
much difficulty and responsibility the directors might per
sonally incur, we should be bound to give effect to the act.
I rather think the legislature seem to have supposed that
forfeiture would begin and be applicable after the first pay
ment made , for the words of the 5th section seem to point
to such a case In that section the first payment of ten per
cent. is not called an instalment, and it was to be paid
immediately on the election of directors. In the 4th section
the remainder of the stock , after payment of the first ten
per cent. , is spoken of as to be made by instalments. If
we read the two sections together, and suppose the legisla
ture contemplated the payment of the first ten per cent. at
once, and that a corporate name was given to a body of
partners believing in the integrity of each other to perform
what might have been naturally expected without compul
sion , then we can see there would be something more than
a prospective advantage to be forfeited , for where forfeiture
would apply there would be at least the first payment, and
in this view the words “ with the amount previously paid
thereon ” would have a tangible meaning. The restriction
against the transfer of the shares till after the first payment
should be made supports the view that the legislature con
templated an immediate payment of the first ten per cent.
This case is not against the transferee of shares, and there .
34
9 U.C.Q.B.
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fore we are not called upon to say whether, as against such
a one, forfeiture would be the only consequence of non
payment ; but, being against the original subscriber, the
question is whether, as respects him, forfeiture was the only
course to take. I am not able to see my way clear ; but,
upon the best judgment I can form , I think the forfeiture
was not the alternative alone, but that it was intended there
should be something paid upon the stock upon which for
feiture was to operate.
If this be correct, then the next question is whether an
action can be upheld on this statute, either for the first
payment directed to be made, or for subsequent calls of the
directors, in the absence of an express power to sue the
members of the corporation for payments to be made on the
stock.

As before remarked, the first payment was directed
to be made by the legislature, and declared to be due and
payable to the company immediately on the election of
There is much difficulty in reconciling this
directors.
provision of the charter with the view that payment of that
sum depended on the spontaneous act of the subscriber,
subject only to the penalty of forfeiture. If the latter were
intended, there seems no reason why the directors should
not have been vested with the power of calling for it. I
think the legislature must have intended to create a liabil
ity on those subscribers most certainly who elected the di
rectors, and to have imposed an obligation to pay the sum
mentioned in the charter to the company. Each subscriber
would see, upon his undertaking in the first instance, that
unless a certain amount were subscribed he did not become
a holder of shares, and he would see that ten per cent. was
to be due and payable upon the election of directors. These
terms appear to be a mutual guarantee to each other that
the company could not be formed except upon a certain
amount of capital, and a certain percentage of that to be
paid immediately ; and therefore might be the inducement
for many to enter into it who otherwise would not. The
act of parliament must, as respects the members, be looked
upon as the contract between themselves, and though framed
by the legislature for them , yet when signed by them is as
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effectually binding as if the contract were framed by them
selves. I do not look on the provision to pay the ten per
cent. immediately as a direction or permission to the
members to pay it, but it is a command creating an obliga
tion, which each may well be supposed to have undertaken,
to every other subscriber. In the case of an indenture of
lease without a covenant to pay the rent, an implied cove
nant arises against the lessee from the words yielding and
paying. If the charter be considered as the agreement of
the subscribers, it appears to me difficult to draw a distinc
tion between that and the case of the lease.
The remaining consideration is, whether the provision is
sufficient to allow the company to suė, in the corporate
name, one of its members for stock payments. I can see no
reason why each individual member should not contract
with the company, as he might do with the members of an
incorporated company, that he would pay a particular indi
vidual .
In the latter case an action can be maintained by
the person named in the agreement; and so, on the other
hand, it appears to me, if the agreement is with the cor
poration, an action on the agreement can be maintained by
the corporation.

In this case the stock is made payable to

the company at a time when as a corporation it is complete.
The general power to sue and be sued is given ; but, inde
pendent of that, if it be true that each subscriber entered
into a legal obligation to pay to the company, I should say
it must follow as a consequence that the right to enforce the
obligation is involved with the obligation.
If there be an obligation to pay the first ten per cent., then

is there a different rule of construction applicable to the
other instalments ? or, in other words, does the obligation
cease with the first payment, and does forfeiture alone apply
to the residue of the stock ? I think it would be difficult to
hold that the obligation to pay was intended to be restricted,
or that the true construction of the contract is that its terms
are restrictive, or that they are to be confined . I think the
obligation must be taken to over-ride the whole stock, and
that the payments to be called for by the directors are under
the same influence as the payment declared by the legislature
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It was necessary

that the

forfeiture clause

should

be

inserted , for that power very materially suffices to place
the willing subscribers upon an equal footing with those
who are tardy and unwilling.

No forfeiture could take

place without express provision, for no one can be deprived
of his property by implication ; but that is a very different
question from implying an obligation to pay to a common
object, in the prosperity of which all the subscribers must
be supposed to have had an interest .
For these reasons, I have come to the conclusion that a
legal obligation does impliedly arise upon the act in ques
tion : that the absence of an express power to sue members.
does not destroy or do away with the effect of that implied
obligation ; and that the words of the 4th section are suffi
cient authority to the company to sue its members as upon
a contract to pay for stock. ( a )
Per Cur. — Judgment for plaintiffs on demurrer.

DOE DEM. R. & J. W. DEMPSEY v. BOULTON.
Registration of judgments to bind lands - Elegit.
The meaning of the 13th section of 9 Vic. ch . 34 is, that judgments shall
bind lands from the date of their registry, not with reference only to
remedy by elegit, but for the purpose of sale under a fi. fa.
Ejectment. — The following case was stated for the opinion
of the court.
The lessors of the plaintiff claimed under a deed of
bargain and sale bearing date the 29th of June 1850, from
William Botsford Jarvis, Esquire, as sheriff of the County
of York .

The facts of the plaintiff's case, which were admitted by
the defendant, were as follow :
That in a certain suit in the then District Court of the
Home District, wherein one John Lyster was plaintiff, and
( a) See Radenhurst v . Bates, 3 Bing,470 ; Brown v. Tapscott, 6 M. & W.
123 ; Holmes v. Higgins, 1 B. & C. 74 ; Tilsen v . Warwick Gas Light Co., 4
5 B ' & C. 962 ; Carden v . General Cemetery Co. , Bing, N. C. 253 ; The West
London Railway Co. v. Bernard, 13 Law J. Q. B. 68 ; Birkenhead, Lancashire
& Cheshire Junction Railway Co. v. Brownrigg, 19 LawJ. Ex. 27 ;Same Co.
v. Cotesworth , Ex. 14 Jur. 354 ; Chapman v. Milvain , 14 Jur. Ex. 251.
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Reuben Parkinson defendant, a judgment was duly entered
in the said court on the 18th of March , 1848 ; and that such
judgment was docketed in the said court on the same day :
that the said judgment was duly registered in the registry
office of the County of York, on the 14th day of March ,
1848 under provincial statute 9 Vic. ch. 34, sec . 13 : that
& writ of fieri facias against the goods and chattels of said
Parkinson was duly issued, and returned nulla bona by the
sheriff of the then Home district : that a writ of fieri facias
against the lands and tenements of the said Reuben Par
kinson was issued on the 28th of October, 1848, directed to
the sheriff of the County of York , and placed in his hands
on the same day ; and that the said writ was returnable on
the first day of December term 1849 : that said writ was
returned , “ lands on hand for want of buyers, " and a writ of
venditioni exponas thereupon duly issued , on the 13th of
March, 1850, returnable on the first day of June term in
that year, under which the lot of land was sold to the
lessors of the plaintiff, who were the highest bidders there
for : that the sale was conducted in the manner and accor
ding to the course in which such sales are made : that a
deed from the sheriff of the County of York to the said
lessors of the plaintiff, for the said lot of land, was made on
the 29th of June, 1850 : that said lot of land was , at the
time of the entry of the said judgment, and of placing the
writs of fieri facias against lands, and venditioni exponas,
and of the said sale, unoccupied .
The facts of defendant's case, admitted by the plaintiff,
were as follow
That Parkinson, the execution debtor, owned the land in
fee, in and previous to the year 1848 : that the said Parkin
son was indebted to one Raymond, and that a negotiation
for the purchase of the land in question was pending
between them for nearly a year previous : that in harvest
time, 1848, an agreement was concluded between them ,
and Parkinson executed a deed in fee to said Raymond,
which was not registered : that Raymond had no direct
notice or knowledge of any judgment against Parkinson :
that in the month of March, 1849, Raymond sold to the
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defendant, Charles Boulton , the said land for a valuable
consideration, the full value thereof : that neither Raymond
nor the defendant had then any knowledge of the judgment
against Parkinson, or of the fierifacias against lands : that ,
in order to save fees of registration , it was agreed between
Raymond and the defendant that the defendant should take
a deed direct from Parkinson, in which case one registration
would suffice : that the consideration agreed on between
the defendant and Raymond was given by the defendant
to Raymond ; and that thereupon, at Raymond's request ,
Parkinson and wife (barring her dower) executed and
delivered to the defendant a common deed of bargain and
sale in fee for the consideration expressed of 501.
This deed was dated the 12th of March, 1849, and was
made and delivered on that day : that the last mentioned
deed was duly registered on the 14th of March , in the year
aforesaid (1849 ) : that the title to the land in question was
a registered title previous to the sale thereof by the sheriff :
that one John Mills was patentee of the crown, and con

veyed to Parkinson in the month of November, 1836 , which
deed was registered the 26th of January, 1849 : that the
sale of lands by the sheriff was forbidden on the part of the
defendant.
If the court should be of opinion that the plaintiffs are
entitled to recover, then the verdict is to be entered for the
plaintiffs; but if the court shall be of a contrary opinion ,
then a verdict is to be entered for the defendant, or a non
suit, as the court shall think fit.
Eccles for the plaintiffs.
Connor, Q. C. , contra , cited Doe McIntosh v. McDonell,
4 U. C. R. (O. S.) 195.
ROBINSON, C. J. , delivered the judgment of the court .
This case, in our opinion , is perfectly clear in favour of
the plaintiffs. The English statute referred to, 3 and 4 W.
and M. ch. 20, under which dockets of judgments were
required to be kept, is purely negative in its provisions. For
the protection of purchasers and mortgagees, it enacted ,
that no judgment not docketed as that act requires shall
affect the lands of the debtor. Then our Registry Act, 9
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Vic. ch. 34, requires that judgments shall

be registered,

and

provides (13th clause) that the judgment, when so

registered , shall affect and bind all the lands belonging to
the defendant from the time of registration “ in like manner
as the docketing of judgments in England affects ana
The illustration , as we had occasion to
binds lands."
notice in a former case, (a) was an unfortunate one, because
at the time of this act being passed docketing had been
done away with in England, and they were referring to
the supposed obligation of a ceremony which no longer
took place . " As we have already determined in the case
alluded to, we must suppose the legislature to mean that
judgments registered here shall bind the land, not by rela
tion to the time of entry of judgment, but from the time of
registration, as the judgments docketted in England (when
docketing was required) used to bind from the time of
docketting, and not from the entry of the judgment.
Dr. Connor has argued that the reference to English
practice and authority holds us exclusively to the English
mode of obtaining satisfaction from the lands of the debtor,
and that the expression in our statute must be taken to
mean , that as against any purchaser or mortgagee coming
between the time of such registration and the placing a fi.
fu. in the hands of the sheriff, the judgment registered here
shall, from the time of registration, bind the lands only for
the purpose of remedy by elegit, but not for the purpose of
sale under a fi. fa. We cannot accede to this construction ,
but consider that the legislature meant nothing more or less
than to say , that as in England judgments did not affect
lands from the time of being entered, but from the time of
being docketed , which first gave to third parties the means
of searching for and ascertaining incumbrances, so in this
country where they were requiring registry in order to give
means of knowledge to third parties, the judgment should
not affect the land till it had been registered.
The legislature cannot be supposed to have framed their
provision with a view to process of execution by elegit,
which they knew was never resorted to in this province,
(a) Doe dem . Dougall v. Fanning, 8 U. C. R. 166.
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being considered to be superseded by the 5 Geo. 11. ch . 7,
which gives the same process of execution against lands as
against goods.

Postea to the plaintiffs.

JAMES MCQUEEN & JACOB MCQUEEN V. Hugh MCQUEEN.
Account stated , evidence of--Money made payable in “ yearly proportions, ”
meaning of - Admission of parol evidence.
“ For value received I promise to pay to James McQueen and Jacob McQueen,
or their order, the sum of 1021, 15s. cy ., to be paid in yearly proportions ."
Held : First – That the above writing was evidence of an account stated ,
though the money was not to be payable immediately.
Secondly - That the effect of it was to give two years for payment.
Thirdly — That no parol evidence could be admitted of an agreement that the
moneyshould not be payable for four years, or until after the death of the
plaintiffs' father.

The plaintiffs sued the defendant in assumpsit. The
declaration contained two special counts claiming a sum
of money as due upon a sale of land, which counts were
abandoned at the trial, the evidence not supporting them .
There was also a count on an account stated ; and the
plaintiffs, in order to shew themselves entitled to a verdict
on that count, produced and proved a paper signed by the
defendant, in these words :
£ 102 15 0.
“ Port Dover, December 29, 1845.
“ For value received , I promise to pay to James McQueen
and Jacob McQueen, or their order, the sum of an Hundred and Two
Pounds Fifteen Shillings C'y, to be paid in yearly proportions, as
witness my hand.”
This action was brought in August, 1849 .
At the trial before McLean, J., at Simcoe, the defendant
called witnesses to prove that the understanding of the
parties when the note was given was, that it should not be
collected till after the death of Daniel McQueen (the father
of the plaintiffs and the defendant), who was still living at
the time of the trial. One of the plaintiffs was called as a
witness by the defendant, under the late statute, and swore
that such was the understanding. It was not easy to com
prehend when he meant it was to be paid, for his account
of it was, “ that it was to be payable by proportions a year
after their father's death.”

The instrument said . " in yearly
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proportions,” which is inconsistent with the idea of its being
all payable at one time ; and whether he meant that the
yearly payments were to begin when their father died, and
if so, how many yearly instalments there were to be, was
left quite uncertain .
There were two subscribing witnesses to the note, and
both were examined on the trial. One swore that the agree
ment among the parties, at the time of making the instru
ment, was, that it was not to be paid till a year after their
father's death .

Two other witnesses who were present swore, that, at the
time of the writing being given the defendant said he would
pay the amount in two years, and that nothing was said
about their father's death.
It seemed that this same writing had been sued on in the
District Court, in order to recover a sum claimed to be due
upon it as an instalment; and it was proved that, on the
trial of that cause in 1849 , the same two witnesses, who
upon this trial swore that payment was to be made in two
years , swore that the agreement was that it was to be paid
in four years .

If evidence could be given of any parol agreement respect
ing the intended time of payment, and if the fact was that
the note was, by agreement among the parties, not to be
paid till four years had elapsed, or until after the father's
death , then, in either case, this action was brought too soon.
The plaintiffs' counsel contended that none of the evidence
respecting the time of payment was admissible.
The learned judge directed the jury, that if the construc
tion of the writing was that the money was payable in two
years, then the plaintiffs were entitled to recover ; but if
not until after four years , or not until after the father's
death, then they should find for the defendant : and upon
this charge the jury found for the defendant.
Galt obtained a rule nisi for a new trial on the law and
evidence, for the admission of improper evidence, and for
misdirection .
McMichael shewed cause, and cited Moffat v. Edwards
et al., 1 Car. & Marsh. 16 ; Morgan v. Jones, 1 C. & J. 162 ;
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Clarke et ux, v. Webb, 1 Cr. M. & R. 29 ; Jardine v . Payne,
1 B. & Ad. 663 ; Wheattey v. Williams, 1 M. & W. 533 ;
Green v . Davies, 4 B & C. 335 ; Ayrey v . Fearnsides, 4 M.
& W. 168 ; Middleditch v. Ellis, 2 Exch . 623.
ROBINSON, C. J. , delivered the judgment of the court.
The evidence in this case shews very clearly the wisdom
of the rule, which does not allow the terms of a written
instrument to be contradicted by parol evidence of some
thing else being intended than was expressed ; for here we
find the two subscribing witnesses differing from each other,
and other persons, who state themselves to have been pre
sent, differing from both of them , and the same witnesses
giving a different account of the matter at different times.
The parties and the witnesses have been engaged in
family disputes, as the evidence shews ; one of the plaintiffs
takes the side of the defendant in the litigation about this
writing, and it is quite impossible to form even a probable
conjecture, from the conflicting testimony, as to what really
was agreed verbally between these parties in regard to the
time of payment. It is well therefore that the law confines
us, as we think in this case it does, to the contents of the
writing itself ; and we are of opinion that the effect of the
writing is, that the defendant admits by it that he owed the
plaintiffs 1021. 158. , which was not to be paid till after two
years had expired , since it is expressed to be made payable
in yearly proportions. By analogy with cases that have
arisen upon leases, where the duration of the term has not
been precisely defined , we think it clear that payment could
not be enforced till two years at least had expired.
The
uncertainty as to what period beyond that was intended to
be fixed , cannot have the effect of cancelling the debt ; the
only consequence is, that the debtor cannot claim any
postponement of credit beyond two years, and therefore
must be prepared at any time after two years to pay the
debt which he has acknowledged. We think there is no
difficulty in treating the writing as evidence of an account
stated , though the money was not to be payable immediately ;
for that is the common case of promissory notes, when
received in evidence on the count for account stated , as
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they frequently are : and it can make no difference that the
period was uncertain, so long as we can say that, according
to the instrument, the money sued for is due, or rather, so
long as we cannot say that the period for payment has not
yet arrived. We cannot say that in this case it had not
arrived when the action was brought; because we cannot
say , by any rule of construction, that a credit of more than
two years is given by this writing.

We think there was an

error in admitting evidence of any parol agreement about a
four years' credit, or about not enforcing payment till after
the plaintiffs' father should die. The distinction between
receiving parol evidence of an agreement inconsistent with
the written instrument, and of receiving such evidence for
the purpose of shewing which of two meanings was in
tended , when the writing is susceptible of either, is well ex
plained in the case of Goldshede v. Swan, 1 Exch . Rep. 154.
We think that parol evidence was not admissible that a pre
cise period of four years was agreed upon, though the instru
ment contains nothing than can support that construction,
and still less of any stipulation about suspending payment
till the father's death ; and just as little admissible when
the writing is used as evidence of an account stated as in
any other case .

It was well put in the argument, that, if

acting on any such verbal understanding, the holder of the
writing had delayed to sue upon it for ten years, and the
Statute of Limitations had been pleaded , the plaintiffs could
not have hoped to take the case out of the statute by prov
ing that their father was yet living, and that there was a
verbal agreement that the money was not to be payable till
after his death .
We think the plaintiffs are entitled to have the rule made
absolute for a new trial without costs.
Rule absolute.

DWIGHT V. ELLSWORTH .
Promissory Note - Illegal consideration .
An agreement not to proceed in a prosecution for permitting unlawful gambe
ling in a tavern , is an illegal consideration for a promissory note.
Assumpsit on a promissory note.
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In the first plea the defendant alleged that the only con
sideration for the note (this action being between the original
parties to the agreement out of which it arose) was an
agreement by the plaintiff to forbear proceeding in a prose
cution which he had instituted against the defendant as an
innkeeper, for permitting unlawful gambling in his tavern ,
contrary to the public regulations which he was bound to
observe.
In the second plea the defendant alleged that the note
was given upon such an agreement, and added the further
statement, that after getting the note, the plaintiff, contrary
to his agreement, went on with the prosecution . In both
pleas the defendant expressly alleged that there was no
other consideration for his making the note .
The plaintiff demurred generally to both pleas.
Beecher, for the demurrer, referred to 34 Geo. III ., ch. 12,
sec. 6 , and cited Kaye v. Boulton, 6 T. R. 134 ; Edgcombe
v . Rodd, 5 East, 294 ; Beeley v. Wingfield, 11 East, 46 ;
Masters v . Ibberson , 8 C. B. 100.
Wilson , contra, cited Coppock v. Bower, 4 M. & W. 361 ;
Davis v. Holding, I M. & W. 159 ; S. C. Tyrwh. & Gr. 371 .
ROBINSON, C. J. , delivered the judgment of the court.
We are of opinion that both the pleas demurred to are
good defences, for we cannot allow the consideration set
forth to have been a legal consideration .
The regulations

in

question were

matters of public

interest, not merely affecting the interest of the plaintiff.
It is true there was no charge of felony involved ; but that
is not now held to be the test of illegality.

It is equally

illegal to stipulate for the compromise of a charge amount
ing only to a misdemeanor, if the offence is one which is inju
rious to the community generally, and not confined in its
consequences to the prosecutor himself.
None of the
authorities cited by the plaintiff's counsel in the argument
in the slightest degree support the validity of a note given
on such a consideration as this note is pleaded to have been
given upon, or shew that a court of justice would be war
ranted in lending its aid to enforce it. If there were other
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circumstances attending the transaction which could have
given a different complexion to it, the Plaintiff should have
replied.
Judgment for defendant on demurrer.

THE LAW SOCIETY V. DOUGALL ET AL.
Power of the Society to make by-laws imposing term fees.
Debt in a bond in 1001. penalty, given by the defendants
Benjamin Dougall, Samuel Bull, and Donald McKenzie.
The condition set out on oyer was, that the said Benjamin
Dougall should well and truly pay to the Law Society of
Upper Canada all fees due and payable to them by any by
laws or regulations passed by the said society, or by the
benchers thereof, with the approbation of the judges as visi
tors ; or which might

thereafter become due or payable

under any by - laws or regulations thereafter to be passed ;
and should observe all rules and by -laws of the society then
in force, or thereafter to be passed as aforesaid, while he
should continue in the books of the society as a member.
The defendants, Benjamin Dougall and Samuel Bull ,
pleaded separately, performance according to the condition
of the bond .
The plaintiffs replied, that before the making of the bond
and after the passing of the 37 Geo. III. ch. 13, and the 2
Geo . IV. ch. 5 - viz ., in Trinity term 1 & 2 W. IV . — a
certain by -law or order for the government of the society
was duly passed by the benchers of the said society in con
vocation , and was afterwards approved of by the judges,
repealing so much of the rule of the society of Trinity
term 37 Geo. III. as fixes the amount of the annual fee
payable by members after their call to the bar ; and ordain
ing that in future each member, after his call, should pay,
on or before the last day of Easter term , a term fee of
11s. 8d. , to be applied to the general purposes of the society,
which said by - law was in force at the making of this bond :
that in Hilary term 3 W. IV . a certain other by -law was
made and approved of which enacted that the term fees
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should in future be 28. 6d. in lieu of 118. 8d. as provided by
the first mentioned by - law , and should be paid on or before
the first day of Michaelmas term in each year ; and the
plaintiffs averred that, although the said last mentioned
by- law was binding on the said Benjamin Dougall , yet that
he had not paid the fees imposed by it, but that before the
commencement of this suit the sum of 81. , being for 64 term
fees, became due and payable, and was still unpaid.
The plaintiffs demurred

to

this

replication.

Several

grounds were mentioned in the note, the most important of
which sufficiently appear in the judgment of the court.
Eccles, for the demurrer, cited the King v. Miller, 6 T. R.
268 ; the London Tobacco Pipe-makers' Co. v . Woodroffe, 7
B & C. 838 ; Carter et al . v. Sanderson, 5 Bing. 79 ; Scrive
ners' Co. v. Brooking, 3 Q. B. 95 ; Gerrish v. Rodman, 3
Wils. 155 ; Framework -knitters' Co. v. Green, 1 Ld. Ray.
113 ; 6 Jur. 835 .

Hagarty, Q. C., contra .
The statutes referred to appear in the judgment of the
court.
ROBINSON, C. J., delivered the judgment of the court.
The bond sued on in this case was made on the 2nd of
February, 1833, when Mr. Dougall was, as is recited in the

;

condition, a member of the society, and a barrister ; and
on the 16th of February, 1833, the by - law was made impos
ing the fee for non - payment of which he and his sureties
are now sued . That by - law repealed the by - law which was
in force when this bond was made, so far as regards the
amount of fee and time of payment; and it provided that
thenceforward " the amount of the term fee to be paid under
the former regulation should be 28. 6d. instead of the 118. 8d.
required by the former regulation, and that the term fees
should be all paid on or before the first day of Michaelmas
term in each year.” This was in effect a substantive regula
tion in itself imposing a fee, and directing when it should
be paid ; and it is stated to have been a by - law duly made
and passed by the benchers in convocation , and approved of
by the judges.
The first statute, 37 Geo. III. ch . 13, gives the “ Society ”
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power to frame a body of rules for its government. It
provides that the six senior members, or more, of the society
(which society included all the members of the bar) shall
be benchers or governors, and that the attorney and solicitor
general shall be benchers. It authorises all the members
of the society to meet in the first instance, and make
rules for their own government, with the approbation of
the judges as visitors ; and it allows such other rules and
regulations to be made, with the sanction of the judges, as
may be necessary - which rules to be made after the or
ganization of the society, are to be made, as I apprehend
and as has always been assumed, not by the members of
the bar at large, but by the governing body of the society,
that is, by the benchers.
There can be no doubt about the right of the society to
impose a fee on the members of the society . The statute
4 Geo . IV. ch . 3. sec. 2, expressly requires them to impose
a fee, to go to the remuneration of the reporter ; and we
cannot deny the authority of the society to impose so very
moderate a fee as 2s. 6d. each term , to form a fund for other
purposes which we may suppose require to be provided
for.

It is a regulation of the society, of which the judges

are expressly made visitors by law, and their approbation
of it is conclusive, upon the principles which govern the
exercise and extent of the visitorial power - conclusive,
at least, as regards the point of there being a reasonable
ground for imposing a charge.
Then, as to any question of this by - law having been duly
passed : the defendant pleads nothing to shew that it
has been illegally or irregularly passed : he excepts merely
to the replication as not shewing prima facie a valid
We think there is nothing in the exception as to
by -law .
the attorney and solicitor general not being shewn to have
been benchers when the by -law was made : the statute
makes them benchers without requiring them to be other
wise appointed ; and for this purpose , and on these plead
ings, we must intend that all was done duly and in
proper order, and that the benchers, as governors de facto,
were the proper governing body of the society.

The 37th
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Geo. III. ch . 13, by legal inference, we think , left all rules
after those made at the organization of the society, to be
made by the governing body, or benchers.

The 2nd Geo .

IV. ch . 5 , makes the corporation consist of the treasurer
and benchers ; but gives no direction, and imposes no
restriction respecting the manner of passing by - laws. The
statute 3 Vic. ch . 2, sec. 6 , speaks of rules of the society as
being

made by

the

“ benchers in

convocation .”

That,

therefore, is the mode which the legislature has sanctioned
of designating the governing body of the society, whether
they did or did not intend that the words used should
necessarily include the treasurer ; and we cannot hold that
this replication shews an invalid by-law because it describes
it as having been passed “ by the benchers," when the
legislature expressly gives that designation to the governing
body ; and, moreover, by their bond the defendants expressly
bind themselves that Mr. Dougall shall observe the by-laws
passed “ by the benchers of the said society.”
We see no pretence for resisting the action, and raising
an expensive litigation about a trifling fee, reasonably
imposed by the society upon one of its members, who had
bound himself to observe its regulations, and had obtained
the privilege of admission, on the confidence that he would
do what he had undertaken.
Judgment for plaintiffs on demurrer.

DOE DEM. LOUNT V. SIMPSON.
Right of defendant on the evidence to dispute plaintiff's title.
It was proved that the defendant went into possession as assignee of a per
son to whom the plaintiff had given a bond for a deed : that he had re
ceived indulgence as to the payments required by the bond : that he had
expressly promised to go out of possession if such payments were not made ;
and thathe was in default. This bondwas in the
defendant's possessionand
he had received notice to produce it.
Held, That under these circumstances the defendant could not dispute the
plaintiff's title ; and that the bond not being produced, no secondary evi.
dence was required of its contents.
Ejectment for the easterly part of lot 34, in the 2nd con
cession of King, 50 acres.
The plaintiff called

a witness, who proved that this
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defendant had entered into possession under a person who
had contracted to buy the land from the lessor of the plain
tiff : that an action had been brought against the defendant
a year ago, but had been delayed on the defendant's plead
ing poverty ; and that the defendant then undertook to leave
the land if he did not make payment as soon as he got in
his crops : that the defendant went into possession under
one Collister, the person who had bargained with the lessor
of the plaintiff for the land, and to whom the latter had
given a bond for the deed, which bond the witness swore
was in the possession of this defendant, who had notice to
produce it.
It was objected by the defendant's counsel, that this
evidence was insufficient to entitle the plaintiff to a verdict ;
for that the bond not being produced, secondary evidence
should have been given of its contents.
The learned judge directed a verdict for the plaintiff,
subject to the opinion of the court upon the point, whether
there was sufficient evidence to go to the jury.
J. Duggan, for the defendant, moved that a verdict be
entered for the defendant upon the leave reserved.
Bell shewed cause, and cited Slatterie v. Pooley, 6 M, &
W. 664.
ROBINSON, C. J. , delivered the judgment of the court.
We think the verdict is well supported by the evidence
given.

If the proof had been of nothing more than that the

defendant had promised that on a certain day he would go
out of possession, it might have been made a question whe
ther he was not still at liberty, on the trial, to controvert
the title of the lessor of the plaintiff; but here the facts are
so far before us that we see the position of the parties. It
is proved, and by evidence which the cases of Slatterie v .
Pooley, 6 M. & W. 664 ; Dickinson v . Coward, 1 B. & Al.
677 ; Harvey v. Kay, 9 B. & C. 356 ; Pasmore v. Bousfield,
1 Stark . N. P. C. 236 ; Ashmore v. Hardy et al., 7 C. & P.
501 , and many other cases, treat as clearly admissible, that
these parties stood in a particular relation to each other,
which gives a prima facie right to the lessor of the plaintiff
to call upon the defendant to give up possession ; leaving no
35
U.C.Q , B .
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room for any other question than whether the defendant,
going into possession on the footing on which he admits he
did, and engaging to leave possession on a day which has
passed, could be permitted to question the plaintiff's title,
or to set up a title in himself, if he had offered to do so. But
he offered no evidence of title.

It is sworn to as a fact, that

he went into possession under a person who had made a
contract to purchase from the lessor of the plaintiff : that
he had bought out that person, and held the bond which the
lessor of the plaintiff had given to him, and which bond he
had received notice to produce : that he had asked for and
received indulgence in regard to payments which the bond
required to have been made, on his express promise to go
out of possession if he did not keep his promise, which it is .
sworn he did not keep.
If the bond contained anything
which would make in the defendant's favour, he should have
shewn it.

It was sworn to be in his possession , and he had
notice to produce it.
Rule discharged .

THE QUEEN V. GAMBLE & BOULTON .
Privilege of members of parliament from arrest.
Members of the provincial parliament in Upper Canada have the same
privilege from arrest as members of Parliament in England.
One of the defendants, being a member of parliament, was arrested on the 29th
of November, 1851, under an attachment issued against him as an attorney
for the non -payment of a debt . The last preceding session during which
he had been a member expired on the 30th of August, 1851, and that
parliament was dissolved on the 6th of November following. On the 10th
of December he was again elected, and in February applied to be dis
charged on the ground of privilege.
Held , that he was not privileged under the first election, as at the time of
arrest he was not a member, and more than forty days had elapsed from
the close of the last session , but that he was entitled to his discharge as a
member of the new parliament, having been arrested within forty days
next before the return of the writ of election.
The return at the new election was sufficiently proved by the affidavit of
the applicant.
M. C. Cameron obtained a rule nisi to set aside the
arrest of W. H. Boulton, Esquire, one of the defendants in
this case, upon a writ of attachment which had issued, on
the ground that at the time of the arrest the said W. H.
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Boulton was privileged from arrest by reason of the privi
lege of parliament ; and that since the arrest he had become
entitled to the privilege of parliament, having been elected
a member of the parliament of the province of Canada .
He had moved to rescind the rule of court made in
Michaelmas term last, ordering the attachment to issue,
and to set aside the writ also ; but the court refused a rule
nisi on these matters, because the privilege, if it was a
valid objection against the rule and the attachment, existed
at the time the rule was pending, and was not relied upon
or stated in the affidavits and papers on which it was moved.
The arrest took place on Saturday, the 29th November
1851. The parliament was dissolved on the 6th day of
that month ; and the affidavit stated that Mr. Boulton was
a member of that parliament ; and “ that the election of
members for the said city,” ( Toronto ) "as representatives
thereof in the next parliament, is fixed for the ninth and
tenth days of December instant ;" and that he ( Mr. Boulton)
“ is a candidate, and was put in nomination for re-election
in this city, as a representative of the said city in the next
parliament." The affidavit was sworn on the 2nd of De
cember 1851. A further affidavit, sworn on the 4th of
February 1852 , showed that Mr. Boulton was elected in
December, and was still detained on the writ of attachment.
Hagarty, Q. C. , and Connor, Q. C., shewed cause ,
objecting that the writ of attachment should have been
moved against, not the arrest under it, on the first ground
of objection ; and that if the objection of privilege was not
taken to the rule ordering the writ, it was waived, and
could not now be urged to the arrest under it - citing
Fowell v. Petre, 5 A. & E. 818 ; South Eastern Railway
Company v . Sprot, 11 A. & E. 167 ; Turquand v. Hawtrey,
9 M. & W. 727. They argued that the privilege of freedom
from arrest had never been asserted by the legislature here,
nor was it an indispensably necessary privilege.

That,

admitting it to exist generally, it would not apply to this
case, where the defendant was an attorney, and was attached
for disobedience to a rule of court ordering him to pay over
money to his clients, which must be looked upon as the
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exercise of jurisdiction quasi criminal, and not civil, of the
court - being a punishment ; and they denied, at all events,
that the privilege extended after a dissolution of parlia
ment. They referred on the general question of parliamen
tary privilege, to the late edition of Hallam’s Constitutional
History, and the notes on the case of Stockdale v . Hansard :
to Howard v. Gossett,

10 Q. B. 359, 411 ; Stockdale v .

Hansard, 9 A. & E. 1 ; Goudy v. Duncombe, 1 Exch . 430 ;
Butcher v. Steuart, 11 M. & W. 857 ; 2 Lev. 72 ; 1 Sid. 29 ;
Holliday v . Pit, Cas. Temp. Hardw. 28 ; Executors of
Skewys v . Chamond, Dy. 59 , b ; 1 Bl. Com. 165 ; Com .
Dig . Parliament D. 17 ; Bac. Abr. Privilege C. 4 ; Rex v.
Earl Ferres, 1 Burr. 631 ; Rex. v. Lord Preston, 1 Salk.
278 ; Phillips v . Wellesley, 1 Dowl. P. C. 9. They cited
also a judgment of the Court of Queen's Bench in Montreal,
as adverse to the right claimed .
Vankoughnet, Q.C. , contra, insisted that the defendant had

his privilege of freedom from arrest, and referred to the pro
clamations in the Gazette by which it appeared, that on
the 30th of August 1851 , parliament was prorogued by his
Excellency the Governor General to Wednesday, the 8th of
October 1851 .
By proclamation, tested at Montreal on the 22nd of Sep
tember 1851 , reciting the prorogation made on the 30th
of August , to meet on the 8th of October at Toronto, the
parliament was prorogued until
November, to meet at Quebec.

Monday, the

17th of

By proclamation, tested at Quebec the 6th of November
1851 , parliament was dissolved ; and a writ of summons,
tested the same day, was issued, calling the Parliament to
meet on Wednesday, the 24th of December 1851, at Que
bec ; and writs of election were issued, tested on the same
day, and returnable on the 24th of December, 1851 ; and
by a subsequent proclamation, parliament was prorogued
until the 9th of March next.
He argued that immunity from arrest was as necessary

here as in England : that this very privilege is in some
respect assumed by the King's Bench Act of 1822, and has
been recognized in a great variety of cases decided in this
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court, in which it was held , that the old form of process of
capias, though not bailable, was improper to be used in
suits against members : that this was a civil right under
the common law of England , and therefore was part of the
law of this province under the statute 32 Geo. III. ch . 1 .
He insisted that the defendant had forty days from the
date of the dissolution , and was protected as a member of
the former parliament ; and at all events, as a member of
the new parliament, he was protected. He cited Pitt's case,
as reported in Fortescue, 159 ; 2 Str. 988 ; Barnard v. Mor
daunt, 1 Lord Ken. 125.

He also referred to the case of

Wadsworth et al. v. Boulton, 2 Chamb. Rep, 76, coram
McLean , J.
DRAPER, J. delivered the judgment of the court.
The privilege claimed in this case is stated by Blackstone
( 1 Com . 165) to be for forty days next after every proro
gation , and forty days before the next appointed meeting,
“ which is now in effect as long as the parliament subsists,
it seldom being prorogued for more than fourscore days at a
time."

The act 12 & 13 W. III., ch . 3, after providing that

suits may be commenced against peers or members of parlia
ment in the intervals of sitting, provides (sec. 2 ) “ that this
act shall not extend to subject the person of any of the
knights, citizens and burgesses of the house of commons, or
any other person intituled to the privilege of parliament, to
be arrested during the time of privilege.
And the 11th
Geo. II. ch , 24, contains a similar provision. The 10th Geo.
III . ch . 50, enacts that “ no action , suit, or any other process
or proceeding thereupon, shall at any time be impeached ,
stayed, or delayed by, or under colour or pretence of
any privilege of parliament.”
The statute of 1 Jac. I.
ch. 13, was

passed to

authorize “ new

executions to be

sued against any which shall hereafter be

delivered out

of execution by privilege of parliament.” And it is said
in a note to the 7th edition of Bacon's Abridgment, title
Privilege 6, that since that statute, no instance occurs
where any person entitled to privilege, if in custody on
execution, hath been delivered by any other mode than by
yirtue of a writ of privilege, or a by a writ of habeas corpus,
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issued in obedience to a warrant under the speaker's hand,
some formal process being deemed necessary to give the
act its full operation, referring to 5 Parl. Hist. 113 ; 1 Hats.
Prec. 155 .
In Pitt's case, as reported in Ridgway, Cas. Temp. Hardw.
100 , Lord Hardwicke, speaking of the statute 12 & 13 W.
III. says, “ it has provided expressly against the arrest of the
person of a member ; so that now this privilege is become
part of a public act of parliament, which we are obliged to
take notice of ; and it needs not to be certified to us by
plea, as before the act — being then of a private nature only
-though now, indeed , we cannot take notice of the person's
being a member of parliament but by matter of record,which
has in this case appeared to us by Mr. Pitt's return to parlia
ment, which is the proper method," and for which he cites 1
Sid . 42 ; Ray. 42 ; Keb. 3 , 13, 16 , 727.
It appears to me
very clear, taking the law of England thus declared in con
nection with our own statutes referred to in argument, and
the decisions of our own courts as to the process which
should issue against a member of either branch of the legis
lature, under the act of 1822, that the privilege claimed ex
ists, and must be allowed if a proper case is made out.
From the earliest cases down to the latest text writer, the
privilege (when parliament is not sitting) seems to be
founded on the giving a reasonable or convenient time for
members to go home after a session , and to go from home
to a metting of parliament .
What was a reasonable time
was never formally decided, as regarded the commons, until
the case of Goudy v. Duncombe (a), which, in accordance
with “ the usage, the universally prevailing opinion on the
subject," fixed on forty days as the time to be allowed
before and after the meeting of parliament, during which
the privilege continues. The case of Goudy v. Duncombe
further decided , that a person elected at a general election
has this privilege for forty days next before the time ap
pointed for the meeting of the new parliament; and the de
fendant in that case was discharged from custody, because,
having been elected on the 28th of July 1847 under
(a) 1 Exch. 430.
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a writ of election returnable on the 21st of September, he had
been arrested on the 2nd of September. In this respect the
case differs from ours ; for the defendant here was arrested
more than forty days after the close of the last preceding ses
sion, after the dissolution and before the new election . It is
true that before the arrest the old parliament had on the 22nd
of September, been further prorogued by proclamation until
the 17th of November ; but that parliament had been dis
solved, and a new one summoned on the 6th of November.
On the day of his arrest, therefore, the defendant was not a
member of parliament, so that he could have no privilege
for forty days preceding the next meeting ; and forty days
had expired from the last day of the last session, so that
the privilege for the purpose of returning home had expired.
In Butcher v. Stuart, 11 M. & W. 857, the defendant was
arrested within forty days after the dissolution of the par
liament of which he had been a member.
It does not
appear by the case whether it was within forty days after
the close of the last preceding session ; but, in fact, parlia
ment was dissolved the day after the close of the session ,
which took place on the 22nd of June, and the arrest was
on the 22nd of July 1841 ; so that neither of these cases go
the length contended for, as to this defendant's privilege as
a member of the preceding parliament. Pitt's case is still
less an authority to this extent ; for the parliament was
prorogued on the 16th of April, dissolved by a proclamation
published on the 18th , and he was arrested on the 20th
only four days after the prorogation—and the court expressly
discharged him, on the ground of privilege redeundo.
I am not, therefore prepared to decide, that as a member
of the old parliament Mr. Boulton is entitled to his discharge.
The remaining question is, whether having been elected
to the new parliament, and arrested within forty days next
before the return of the writ of election , he is entitled to be
discharged ?
This involves the questions-1st, Of the
sufficiency of the proof that he is entitled to privilege.
2nd , Of the right to be discharged if he was properly
arrested.
The language of the court in Pitt's case , and in some of
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the earlier cases, might raise a doubt whether a party being
taken in execution , or indeed arrested on mesne process ,
was not bound to shew his return as a member otherwise
than by his affidavit . — See Bac. Abr. ubi supra. But in
Goudy v. Duncombe, 5 D. & L. 209, the case seems to have
been rested on affidavits only ; and in Phillips v. Wellesley ,
1 Dowl. P. C. 9 , where it was clearly recognized that a party
in custody in execution was entitled to his discharge on
being elected a member, the case appears to have been
brought before the court on affidavits only : and the learned
counsel who opposed the present application did not press
this objection, or rest at all upon a denial that Mr. Boulton
had been elected as stated in his affidavit. And therefore
it all turns upon his right to be discharged.
As to this, it was objected that he was in custody for a
contempt, under the authority of this court, exercised over
him as an attorney of the court ; and that the case was dis
tinguishable from those in which the party had been arrested
upon ordinary civil process. The very able argument of
Mr. Beames, in Mr. Long Wellesley's case, 2 Russ. & M.
639, contains all the law on the subject to be found in
previous cases respecting the extent to which the privilege
of parliament, as to freedom from arrest, extends. The
only case I have seen of a later date, referring to the same
question, is Mr. Lechmere Charlton's case, 2 Milne & Craig
316.
The cases excepted from the privilege appear to be
treason , felony, refusing to give surety of the peace, all
indictable offences, forcible entries and detainers, printing
and publishing seditious libels,

process to

enforce

the

habeas corpus, and such contempts of court as the two last
cited cases shew. In Rex v Wilkes, as reported in 2 Wils..
151 , Lord Camden certainly treated libel as not amounting
to a breach of the peace ; but at most as having a tendency
to disturb the peace ; and probably this decision may have
occasioned the resolution of the House of Commons in 1763
to except the printing and publishing of seditious libels
from the cases to which privilege of parliament extended .
Magistrates, however, were in the habit of arresting parties
for libels, before indictment

found ;

and, though their
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authority to do so was brought in question after the decision
of the case of Rex v. Wilkes, it was maintained by a most
elaborate judgment in Butt v. Conant, 1 B. & B. 548.
But that this is not such a contempt as is excepted from
the privilege claimed is clear from the words of the Lord
Chancellor, in giving judgment in Mr. Long Wellesley's
case, when he says (a) “ To those who argue on the other
side I at once make a present of almost all that Mr. Beames
urged this morning, as to commitments for refusing to put
in an answer, for refusing to pay money ordered to be paid,
for resisting a decree to perform any specific art, for cutting
down timber, or doing any other act in the face of an injunc
tion, or in the face of any other order of the court. The
breach of any order substantially of a civil description, and
in a civil matter — that is, a matter touching the rights of
real or personal property — will not entitle this court, the
Court of King's Bench, the Common Bench , the Exchequer
of the King, nay, not even the House of Lords itself,
judging in the last resort, to attach the person of the party
having privilege of parliament and disobeying such an
order .” . And in another part of the same judgment,
Against all civil process privilege protects ; but against
contempt for not obeying civil process — if that contempt is
in its nature or by its incidents criminal — privilege protects
not ; he who has privilege of parliament, in all civil
matters — matters which, whatever be the form , are in sub
stance of a civil nature, may plead it with success ; but he
can in no criminal matter be heard to urge such privilege." (0)
Catmur v. Knatchbull, 7 T. R. 448, and Walker v. Lord
Grosvenor, 7 T. R. 171 , illustrate the principle — both being
cases of non - performance of an award made a rule of court .
I cannot see that the fact that Mr. Boulton is an attorney
of this court can make any difference ; for the attachment
is only in the nature of a civil process to enforce a civil
remedy - viz ., the payment of a debt.
I have not failed to consider the judgment of the Court of
Queen's Bench in Montreal, in the case of Cuvillier v .
Monro, which was pressed on our attention in the argument,
and in which that court held that the defendant was not
( a ) 2 Russ. & M. 661. (6) P. 665.
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entitled to his discharge from arrest on mesne process on
the ground of his privilege as a member of parliament : and
the following summary was given of the conclusions at
which the Court had arrived - 1st, That the privilege from
arrest on civil process does not attach to members of the
Legislative Assembly by virtue of any law, jurisprndence,
or usage. 2nd, Nor by legal incident nor analogy between
it and the Imperial Parliament. 3rd, It does attach on the
ground of necessity, to the extent of such necessity , and not
beyond.

4th , The case of the petitioner does not fall within

the rule, it appearing, in another part of the judgment, that
the arrest took place twenty days after one, and twenty
days before the time fixed by another proclamation for the
meeting of the house : but it also appearing that the defen
dant, at the time of his arrest, was neither going to or
returning from parliament ; and neither proclamation calling
parliament to meet for the despatch of business. I have no
intention, and indeed it would be highly presumptuous in
me to question the correctness of that decision according to
the law which that court is bound to administer. Another
system of jurisprudence, and other laws, govern the de
cisions of this court. We are bound by the law of England,
where there are no enactments to the contrary and the lex
parliamenti is a part of that law . The latest decisions in
England establish what is the convenient and necessary
period during which privilege from arrest lasts ; and while,
apart from our own statutes and judicial decisions, I see
nothing in the decisions in Beaumont v. Barrett et al. , 1
Moore P.C. Ca, 59 , or the more recent case of Kielly v . Carson ,
7 Jur. 137, at variance with the assertion and enjoyment of
this privilege by our legislature, I am confirmed in my
opinion of its existence by our general adoption of the law
of England, by the provision for suits against privileged
parties contained in our statute of 1822, and in the statutes
of Canada, 12 Vic., ch . 63 , secs. 22 & 33 ; 13 & 14 Vic.,
ch. 55, sec. 96 ; and by the uniform decisions of our courts
since the former act, and also, as I am informed, before it.
There is certainly an anomaly that, in one part of the
Province of Canada a different rule will prevail, as to the
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extent of this privilege, from that which will govern in the
But with that we have no concern. We must
other.
administer the law as we find it, and leave to the legislature
the decision as to the propriety of changing it.
In my opinion, Mr. Boulton is entitled to be discharged
as a member of the present parliament.

MITCHELL V. NOBLE ET AL.
Recognizance of bail taken after judgment - Averment of suit pending.
Debt on a recognizance of bail. The declaration set out the condition “that
if it should happen that the said D. M. should be convicted at the suit of
the plaintitf, in a certain plea of trespass in the case upon promises, to the
plaintiff's damage of 1001., then the defendants consented and agreed that
all such damages as shouldbe adjudgedunto the said plaintiff,” & c.
Held — the pleas being specially demurred to-that it was sufficiently averred
that the recognizance was entered into in a suit then pending between the
plaintiff and the principal ; and that the defendants were therefore estopped
from pleading that at the time of making the recognizance there was no such
action.
The defendants pleaded, that the debtor was surrendered within the time in
which he could be lawfully surrendered , and that he was afterwards dis
charged as an insolvent debtor.
Held on special demurrer, plea bad.
Semble, That the defence intended to be set up is not sufficiently brought out by
the pleas in this case .
Debt on a recognizance of bail entered into by the defen
dants for one Donald McDuffie.
The condition set out
was,
that if it should happen that the said D. M. should
be convicted at the suit of the said plaintiff, in a certain plea
of trespass on the case upon the promises, to the plaintiff's
damage of 1001. , in the said court, by and at the suit of the
said plaintiff against the said D. M. , then the said defen
dants consented and agreed that all such damages as should
be adjudged unto the said plaintiff should be made of their
goods and chattels,” &c. &c.
2nd plea, That at the time of making the said recogni
zance, as in the declaration alleged , there was no action
pending in the said Court of Q. B. at Toronto, at the suit
of the plaintiff against the said D. M. - verification.
5th plea, That the defendants entered into the recogni
zance after the recovery of judgment by the plaintiff against
the said D. M.
6th plea, Same as the last, but setting out the dates of
the recognizance and of the judgment.
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7th plea, That after entering into the said recognizance,
and within the time in which the said D. M. could be
lawfully surrendered in discharge of such bail as aforesaid
the said D. M. was duly surrendered to the custody of the
sheriff, and notice thereof given to the plaintiff ; and that
he was afterwards discharged under 10 & 11 Vic., ch . 15 , as
an insolvent debtor.
Special demurrer to each of these pleas, assigning for
causes, as to the 2nd , 5th and 6th , that the defendants are
estopped from denying the averments of the several matters
in the recognizance contained : that an immaterial issue is
offered : and that no matter is shewn in denial, or in confes
sion and avoidance of the cause of action.
And as to the 7th plea, that it offers no defence to the
action as the defendants could not be legally discharged

:

from liability until an exoneretur had been entered on the
recognizance, which is not stated to have been done : and
that it is double, for attempting to put in issue the surrender
of the principal, and also that the said D. M. was dis
charged from custody under the provisions of the act therein
mentioned .
Hector, for the demurrer, cited Mitchell v. Noble et al.,
1 Chamber Rep. 284 ; Todd v. Etherington, 2 Marshall,
374 ; Davis v. Fowler, 2 Chy. Rep. 74.
J. Boulton , contra, cited Simmonds v. Middleton et al.,
1 Wils. 269 ; Bailly v. Smeathman , 4 Bur. 2134 ; Lardner
v . Bassage, 2 H. Bl. 593.
ROBINSON, C. J. , delivered the judgment of the court.
The second plea sets up as a defence, that at the time of
the recognizance being entered into there was no action
pending in the Queen's Bench, at Toronto, at the suit of
this plaintiff against McDuffie, and concludes with a veri
fication .

I do not know why the plaintiff should

have

omitted, in his declaration, what forms a part of all decla
rations on recognizances of bail that I have seen - namely,
that the recognizance was given “ in a certain action of, &c. ,
then pending at the suit of the plaintiffagainst the principal.”
If it was thought that that would be inaccurate in this case ,
when the recognizance was in fact given ( as it legally may
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be) after judgment, then there should have been at least a
statement suited to the circumstances ; for, as the declaration
stands, it leaves room for the objection, that, for all that
appears, the recognizance was given illegally, not being in
any action that has ever been instituted ; and the omission
weakens the plaintiff's objection to this plea on the ground
of estoppel , for in fact the declaration does not set forth a
recognizance in which the bail have in the usual terms ad
mitted a suit to be pending. We think , however , that al

though it is not, in the ordinary manner , explicitly averred
that the recognizance was entered into in a certain suit
between the plaintiff and McDuffie , yet that upon a general
demurrer, we may hold that the statement does amount to
that ; for that the statement that the condition was, “ that
if McDuffie should be convicted at the suit of the plaintiff,
in a certain plea of trespass , on the case upon promises to
the plaintiff's damage of 1001. , in the said court, at the suit
of the plaintiff against the said McDuffie ," may be taken to
refer to a suit described in the recognizance as pending in
the court, and not to one which , for all that appears, might
be yet to be commenced .
· Then , if we can properly gather from the declaration , as
we think we can , that there was such an action pending in
the court, or rather that the recognizance itself professes to
be in an action which had been actually instituted , it fol
lows that the defendants, who entered into that recogni
zance , are estopped from pleading that there was no such
action . I suppose the defendants intended by the second
plea to set up as an objection, that judgment having been
in fact given in the cause before the recognizance of bail
was taken, the suit was no longer pending, and so that the
recognizance in its terms could not be applicable ; in short,
to set up in this plea the same defence in substance as that
intended to be advanced in the 5th and 6th pleas. The plea,
however, does not sufficiently bring out that defence . It
may, for anything that is stated in it, be intended by it to
deny the existence of such a suit ; but the defendants, by
becoming bail in the suit, are estopped from denying that
there was then a suit in such a sense pending as that a re
cognizance could be properly taken in it.
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The fifth and sixth pleas set up the same defence, and
bring up the same question ; the only difference being, that
in the former the defendants say in general terms that they
entered into the recognizance after judgment in the original
cause, and in the latter they shew the facts by specifying the
dates of the recognizance and of the judgment. The de
fendants in the pleas state merely this fact, and state
nothing more ; they do not bring their defence to a point.
They do not show how they intend to apply the fact pleaded
as a defence, or what inference they desire to be drawn from
it ; they leave us to conjecture what they mean. They
should have stated why, and how, that bars the plaintiff's
If they mean that a recognizance of bail that is
taken after judgment cannot be binding, they are in error ;

action.

for it is plain that bail may be put in after judgment, though
it had been doubted at one time whether it could be done.
They may mean , as I suppose they do, that the judgment
being entered before the recognizance was taken , the con
dition which binds the bail to pay any sum that the defen
dant shall be condemned in , is inapplicable. They are
relying, I apprehend , on the same defence as they intended
to set up in the second plea, though advanced in another form .
If that was meant, then the defendants, I think , should have
asserted what they contend to be the legal effect, and not
have left the court to guess the defence intended.
But if it be the duty of the court to compare one part of
the record with another, and thereby endeavour to find out
what these pleas mean, then the question is, whether we
may not take it to be the legal effect of the recognizance,
that McDuffie was to pay up the judgment rendered , or to
be rendered , in that cause, or to surrender himself. I con
sider that the recognizance, having stated as a contingency
what had already happened, would not make it a void pro
ceeding, or tie the parties up to the immaterial point,
whether the judgment was entered at one time or another ;
the real substance of the pleading being, whether the plain
tiff had recovered judgment in that action.
The seventh plea, we think, is certainly insufficient; for
it does not shew the render to have been made within such
time as could be made of right, so as to bar the action
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but that the debtor was surrendered within the time that he
could be lawfully surrendered, which means a different
thing. The plea, besides, is double, as the plaintiff contends
it is ; for we cannot imagine why the defendants should
have pleaded McDuffie's

discharge under

the insolvent

act, unless he means to rely on it as a defence, and it is
clearly not pleadable in discharge. The question whether
the render was made in due time or not, does not come up,
because the precise state of facts is not shewn. The defend
ants do not tell us when the render was made. The writ
of ca. sa. , in order to charge bail, was necessarily made
returnable on a certain day, and the defendants should hav ,
shewn a render before that day, in order to make their plea
of render a good plea in bar, though the bail would be
relieved on applying to the equitable jurisdiction of the
court, if the render took place at any time before the return
of process against themselves.
Judgment for the plaintiffs on demurrer.

DOE DEM. ELMSLEY ET UX. v. MCKENZIE.
Fi. fa ., amendment of - Sale under, while erroneous.
On a judgment in assumpsit , a fi. fa . was issued in debt, and afterwards
amended by rule of court. Before the amendment the sheriff had soldthe
land and given a deed, under which the plaintiff claimed. It was objected
that the sale was void , having been made under an erroneous writ, but
held that the objection could not be entertained ,
And quære, whether the sale would have been voidable if moved against at
the time of making the application to amend.
The land in question was granted to Robert Randall, by
letters patent, dated the 26th of February, 1809.
A judgment was entered on the 15th of November, 1819,
in a suit of Thomas Clarke v. Robert Randall, in assumpsit,
for 4591. 98. 4d, damages and costs, and a writ of fi. fa.
against goods issued to the sheriff of Niagara, returnable on
the 1st of Hilary Term, 60 George III., and returned nulla
bona ; whereupon a writ of fi. fa . against lands issued ,
directed to the sheriff of Niagara , returnable on the 1st of
Easter Term 1820, and a writ of fi.fa. against lands directed
to the sheriff of Johnstown, returnable on the last day of
Hilary Term 1822 ; and on the 17th of March , 6 Geo. IV ., the
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sheriff of the Johnstown district returned , that, by virtue of
the writ to him directed, he had seized and taken into his
hands and possession, on the 1st of April 1821, the lands
and tenements of Robert Randall in Nepean and Yonge,
and had sold a part thereof at public sale, to the value of
321. 108., and that the residue of the land still remained in
his hands for want of buyers. All this appeared by an ex
emplification of the judgment roll.
A separate exemplification of the writ was put in, tested
13th January, 1 George IV. , returnable last of Hilary 1822,
to levy 4821. 128. 10d., which Thomas Clarke had recovered
for the not performing certain promises, &c.; and the
sheriff was commanded to have the money to render to
Thomas Clarke “ for his debt and damages aforesaid ; ” on
which writ a
endorsed .

return

like that

exemplified above was

A deed, dated 14th May, 1822, from John Stuart, sheriff
of the district of Johnstown, was proved by the subscribing
witness ;

whereby, after reciting that a writ tested 13th

January 1 George IV., at the suit of Thomas Clarke against
the lands and tenements of Robert Randall, was delivered to
him, by virtue whereof he seized Nos. 10 & 11 in the 1st con
cession on the Rideau, containing about 100 acres, and the
easternmost three - quarters of No. 10 in the 2nd concession,
containing 150 acres, and other lands : that he caused said
lands to be advertised for sale on the 6th of May 1822 : and
that the said lands being then put up for sale, Levius P.
Sherwood of Elizabethtown, Esq ., became the purchaser, at
the price of 321. 108. : the sheriff, by virtue of the said
writ of execution , and in consideration of the said sum of
321. 108. , paid, etc., granted, bargained , sold, and conveyed
to the said L. P. Sherwood, his heirs and assigns, the said
lands, and all the right, property, interest, claim and demand
whatsoever, of him the said sheriff, by virtue of the writ of
execution aforesaid in the same lands, habendum in fee ;
which deed was registered on the 16th of May 1822.
Attached to this deed was a copy of a writ, to which was
appended the following certificate : “ I certify the above to
be a true copy of the original fieri facias to me directed .
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(Signed ) John Stuart, Sheriff District Johnstown."
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And

that copy was of a writ in debt, and not in assumpsit ;-in
all other respects like the one exemplified.
It was proved that, by a rule of court made in April 1828,
this writ of fi. fa. against lands, under which the sale had
taken place, had been amended so as to correspond with
the judgment ; and , from the exemplified copy put in, it
was clear enough this has been ' only partially done, as the
writ ended in debt, though in all other respects it appeared
to be in assumpsit.

But it was objected, that this amend

ment did not make good a sale which was made under
the writ in its erroneous form ; and that by the evidence,
even on the plaintiff's case, it appeared that the sale was
not made under a writ such as was exemplified.
A verdict was given for the plaintiff, leave being reserved
to move for a nonsuit.

Richards moved for a nonsuit upon the leave reserved , or
for a new trial on the law and evidence.
Vankoughnet, Q. C. , shewed cause, and cited Bicknell v.
Wetherell, 1 Q. B. 914 ; Thorpe v. Hooke, 1 Dowl. P. C.
501 ; Englehart v. Dunbar, 2 Dowl . P. C. 202 .
DRAPER, J. , delivered the judgment of the court.
I do not think the objection can prevail. There was a
good judgment, and a writ which in itself was sufficient to

warrant the sheriff's selling, though it did not in form follow
the judgment. This error in the writ the court treated as
an irregularity merely, and amended it ; and if there then
was an objection to the sale it should have been moved
against. I do not certainly consider the sale void . I am
not even prepared to say it was voidable had the court been
moved, when the application was made to amend the writ,
to set the sale aside.
But now I do not think we can
entertain the objection at all. It would in fact be to allow
the exemplification to be contradicted by parol evidence.
I think that on the facts appearing in evidence, the sale is
valid. I use the expression on the facts appearing, because
some evidence was given at the trial, but not enough to
establish the matter, that there had been a mortgage given
on one or other of these lots,
36

and which may have been
9 U.C.Q.B.
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in existence and valid at the time of the sheriff's sale and
which, as to the lands included therein , may make the sale
inoperative and void . I allude to this merely to prevent it
being supposed that I treat the sale as valid if such a
mortgage were proved to have existed, and to have passed
an estate in any of these lands out of the guarantee of the
crown , which estate was outstanding at the time of the sale.
Per Cur . - Rule discharged. ( a )

IN RE MCGILL AND THE MUNICIPAL COUNCIL OF THE
COUNTY OF PETERBORO' .
Quashing— Repealed by -law .
The court discharged, with costs, a rule for quasbing a by-law of a district
council, where it appeared that such by-law had been absolutely repealed
before the 12th Vic. ch . 81 .
Last term (Michaelmas 1851 ) , Mr. Hagarty obtained a
rule nisi to quash a by-law of the district council of the
district of Colbourne, passed the 11th November 1842 , for
levying rates and assessments on land and other ratable
property in the said district.
This was the same by -law which this court, in their
judgment given in the case of Doe dem. McGill v, Laugh
ton (5) , held to be illegal and invalid , and that a sale of
land for arrears of taxes imposed by it was void , for reasons
fully stated in the judgment.
Vankoughnet, Q. C. , contra .
It was shewn for cause against this rule for quashing
the by - law , that on the 8th of February, 1848, the by - law
which is now moved against was repealed by a by-law
of the Municipal Council of Peterboro', and that such repeal
was absolute and without reservation .
ROBINSON, C. J. , delivered the judgment of the court.
The statute 12 Vic. ch . 81 , sec. 165 , only gives the courts
power to quash such by -laws, passed by the district coun

cils, as were unrepealed when that act was passed.

This

by-law, having been repealed in 1848, was not unrepealed
(a) See Arnell v. Wetherby, 1 C. M. & R. 831 ; 5 Tyr. 485 S. C. ; Mc
Cormick v . Melton, 1 A. & E. 331 ;Mouys v. Leake, 8 T. Ř . 416 n .; Atkinson
v . Newton , 2 B. & P. 336 ; Evans v . Davis, 5 Bing. N. C. 229; Webb v.
Taylor, 1 D. & L. 676
(6 ). Ante p. 91 .
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and it would be strange
indeed if the legislature had left matters in that state, that

when the statute was passed ;

we must quash a by -law, and make the council pay the
expense of its being quashed, when it has long ago been
repealed by the council itself, and has now no existence for
any purpose.
Rule discharged, with costs.

McKECHNIE ET. AL. v. MCKEYES.
Obstruction of water -course - Right claimed bad for uncertainty . - 10 & 11
Vic. ch. 5.
Wherever a right to interfere with the natural course of a stream is at
tempted to be founded upon prescription, the exercise of such right must
be shewn throughout the period (with the exeeption which the statute al
lows) to the full extent claimed.

Case . — The declaration stated that the plaintiffs were
lawfully possessed of a woollen-mill and manufactory, with
the appurtenances, and entitled to have and enjoy a certain
water -course, which had been accustomed to flow , and still
ought to flow , to the plaintiffs mill, to supply the same ;
and that the defendant was possessed of a certain mill-dam,
and certain gates , hatches and erections across a tributary
stream of the said water -course, higher up than the plain
tiffs' mill ; yet that the defendant, intending, &c. , wrong
fully kept and continued the said dam, &c., for a long
space of time, shut up and closed , and thereby penned back
and prevented the water of the said tributary stream from
flowing to the plaintiffs' mill in its accustomed course ; by
reason whereof, &c.
Plea.—That before and at the time of the said supposed
grievances, the defendant was and is the occupier of a certain
close, through which the said tributary stream runs ; and
that the defendant and all others, the occupiers for the time
being of the said close, for the period of twenty years next
before the commencement of this suit, enjoyed as of right
and without interruption the right of from time to time as
occasion required keeping and continuing set up and closed
certain mill -dams, &c. , across the said stream , and thereby
penning back the water to such extent and for such time
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as was necessary to enable the said occupiers for the time
being to use a mill upon the said close : and the defendant
says that at the said time when, &c. , it became and was
necessary , for the purpose of using a mill upon the said
close, to obstruct the water by closing up the said dam ;
wherefore the defendant, at the said times when, &c. , did
keep and continue set up and closed the said mill dam , and
thereby necessarily penned back and stopped the said water
for such extent and time as was necessary for the purpose
of making full 'and proper use of the said mill, and no
greater, as he lawfully might ; quæ sunt eadem, &c.
Special demurrer, assigning for causes, that the right
claimed is not alleged with sufficient certainty : that the
defendant should have stated and shewed the height, dimen
sions, or other certain description , of the dams, hatches,
gates and erections, whereby he claims to obstruct the
natural flow of the said stream : that the allegation that the
defendant and all others, the said occupiers, &c., had a
right to stop the water to such an extent, and for such a
time as was necessary to work a mill on the said close, is
insufficient and uncertain , unless the defendant had some
where stated in his said plea, either that the quantities of
water or period of such stoppages were equally extensive
or of equal frequency and duration throughout the said
twenty years, or that there was not a greater necessity at the
said times when, &c. , for a more extensive supply of water
to the defendant's mill than theretofore enjoyed : also, that
a traverse of the said right would raise an immaterial issue
namely, as to whether the quantity of water which each of
such occupiers required for the use of his mill was neces
sary at the time being or not — and such issue would not
raise the question as to a continuous user for the period of
twenty years to the same extent ; and that the said plea
does not offer as a defence a right claimed by a continuous
user of twenty years, to the same extent throughout ; but
the occupiers for the time being, which may or may not
have been continuous and consistent ; and if not, then there
would be no user or right in respect thereof beyond the
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minimum : also, that it is not alleged with sufficient
certainty, that the defendant, or any other occupiers of the
said close, held and enjoyed a millon the said close
throughout the said twenty years ; nor that such mill, nor
any mill, was in existence during that time ; nor that the
defendants, or any other the occupiers, were entitled to the
right claimed by reason of the occupation of such close, or
while they occupied such close, or by reason of the posses
sion of such mill ; and that it is not averred that the defen
dants committed the acts complained of as of right : also,
that the said plea is an argumentative denial of the right
cliamed in the declaration , to have a regular flow of the
water at all times ; and that it is not a good plea in confes
sion and avoidance, because no colour is given.
Cameron Q. C. , for the demurrer, cited Embrey et al. v.
Owen , 20 L. J. Ex , 212 .
Vankoughnet, Q. C., contra, cited Lawrence v. The Great
Northern Railway Company, 15 Jur. 653 ; Ward v. Robins,
15 M. & W. 237.
ROBINSON, C. J. delivered the judgment of the court.
The defendant's counsel on the argument seemed to think
that this plea was not sustainable, and we think it clear
that it does not shew a good defence, for the reasons stated
in the demurrer.
Whatever may be the real or apparent difficulty of dis
tinguishing this case from Ward v . Robins, 15 M. & W.
237 , we take it to be settled, that any one claiming to
interfere with the natural right of another to have a stream
of water flow in its usual course through his land must
shew a foundation for his claim , either by grant, or by
actual uninterrupted user and enjoyment for 20 years, to
the full extent of the privilege which he claims.

This plea

certainly sets up neither defence, but is grounded on the
assertion of a right which has been slumbering, and, for all
that appears, never before exercised to the present extent , if
to any extent, and of which , if advanced as a mere right,
not. acquired by actual user, the origin is not shewn. If
this plea could be held good, then it must follow that the
proprietor of land on a stream might say, that although he
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had never before dammed up the water to a greater height
than five feet, yet that he had in fact always dammed it up
as much as he wished , or had occasion to do, for that it
had hitherto been his desire to have it only that height, but
that he had lately put up a dam ten feet high because he
then desired to have one that height ; and that this was
only an exercise of the same right he had enjoyed for
twenty years, to have it of whatever height he pleased .
Such a plea is neither founded on a grant, nor on user.
The decision in Ward v. Robins turned on a point wholly
irrelevant to the question raised here - a singular difficulty,
created by an inaccurate provision in the late English
prescription act, and which might equally apply in a similar
case under our own statute 10 & 11 Vic. ch. 5, for the
language of both is the same, directing, or rather allowing,
the period of twenty years to be reckoned down to the
bringing of the action, and not to the committing of the
injury which is attempted to be justified by the long user.
The court held there, that in consequence of those words in
the statute, the plea setting up a right as existing only at
the time of action brought was not equivalent to a denying of
the right which the plaintiff had asserted, and so was not
an argumentative plea. But the right which the plaintiff
was asserting in that case was not to have the water flow
in its natural course , but the right to keep up a weir which
obstructed it, and such a right he could only have by grant
or long user.

It seems, therefore, to have been conceded

by the court that the plea was good, which asserted a right
in the defendant to lower the weir to any extent he found
necessary for irrigating his land ; because that was a denial
of the plaintiff having acquired the peculiar privilege which
he claimed , to the extent which he had asserted ; and the
level to which the weir must be reduced in order to let in
water to irrigate the adjoining close must, in the nature of
things, be uniform . We have no doubt that the plea in
this case is bad.
Judgment for the plaintiffs on demurrer.
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THE CANADA COMPANY V. THE MUNICIPAL COUNCIL OF THE
COUNTY OF OXFORD.
By-law repealed and revived - No sum limited - Quashed ,
A District Council passed a by -law imposing a tax on certain lands, but limit
ing no sum to be raised. By two subsequent by- laws this was repealed and
again revived ,
Held , that the last by -law must be quashed , notwithstanding that the appli
cants had paid part of the tax imposed by the first.
Cameron, Q. C. , moved to quash certain by -laws, on the
ground that no specified sum is limited to be raised by such
by-laws ; that they impose a rate to be levied annually, and
not for any one year only : that the purposes for which the
money is to be raised are undefined ; and that the district
councils had no power to impose a rate for the general pur
poses of the district.
On the 12th of August, 1842 , the District Council of the
District of Brock passed a by-law " for imposing a tax of
one penny farthing per acre annually on all lands within
the district of Brock , for the general purposes of the district,
and for other purposes therein named . "
This by-law was passed under the authority of the statute
4 & 5 Vic. ch . 10.
It enacted that there should be raised and levied annually
for the general purposes of the district, a sum equal in
amount to one penny farthing an acre on all lands within
the District of Brock liable to assessment ; and that all
lands within the said district so liable to be assessed should
be assessed at 11d. per acre annually , for the general pur
poses of the district ; and that the same should be raised,
collected , and levied in the same manner as rates and
assessments had theretofore been raised, levied and collect
ed : provided that this tax of 14d. an acre shall not be con
strued to include the tax of one penny in the pound there
tofore levied by the justices of the peace on other assessable
property exclusive of lands, which shall continue to be
levied and collected on all assessable property except lands ;
provided also , that this by- law shall not affect the levying
of the taxes theretofore levied by the justices of the peace
for the erection of the gaol and court house in the district of
Brock , and for the Lunatic Asylum .
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On the 12th of February, 1846 , a

by -law was passed ,

simply repealing the above law ; and , on the 12th of August,
1846, the District Council of the District of Brock passed
a by -law " to revive in part a by -law repealed by the first
by -law passed in the year 1846 ” (meaning the by -law last
above mentioned ) .

This by - law of the 12th of August 1846

recited, that it was necessary and expedient “ to revive in
part a by -law by the repealing of a by-law thereinafter
mentioned, and in which no provision was made for col
lecting arrearages due by absentee landholders, thereby
committing injustice to resident rate -payers and to those
who have paid their taxes regularly ; and thus holding out
an inducement to non -residents to evade the tax ;" and it
enacted that the above by- law, passed on the 12th of Feb
ruary , 1846 , repealing the first by- law of the 12th of August
1842, “ shall be, and the same is hereby repealed : provided
nevertheless, that the by -law repealed by the said by -law
shall remain repealed so far as the imposition of taxes is
concerned , and shall not be construed to revive any portions
of the said by -law other than that enabling the treasurer to
collect the arrearages due by the said imposition .”'
2ndly, That the treasurer is thereby authorized to collect
all arrearages of taxes due under the authority of the said
by - law , in the same manner as if the same had never been
repealed.
The by -law of the 12th of August 1842 was described in
the rule as having been passed on the i2th of February in
that year.
Read shewed cause , and cited The Queen v. Preston, 20
L. J. ( Q. B. ) 17.
On the part of the defendants an affidavit was filed, that
no such by-law as that first set out was passed by the
district council in February 1842.
It seemed that by
mistake the county clerk of Oxford, in certifying the copy
of the by - law referred to, for the purposes of this application ,
described it as having been passed on the 12th of February
1842, when it should have been described as passed on the
12th of August, 1842. They filed another affidavit of the
treasurer of the county of Oxford, that he was treasurer of
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1842, and continued to be such

treasurer up to and in 1849, and from thence hitherto ; that
on the 10th of January, 1849 , the agent of the Canada Com
pany paid to him , as treasurer, 1031. 28. 0fd . , being the
municipal tax of 14d. per acre raised under and by virtue
of a by -law passed on the 12th of August, 1842, on lands
belonging to the Canada Company, after deducting thereout
the ld. in the pound levied under the statute of Upper Can
ada, 59 Geo . III . , ch.7 ; and that when such payment was
made the Canada Company was fully aware of the existence
of the said by -law passed on the 12th of August, 1842 .
ROBINSON, C. J., delivered the judgment of the court.
There is no doubt that the by - law of 1842 was illegal ,.
because it limited no amount to be raised , and so was

directly repugnant to the 41st clause of 4 & 5 Vic. , ch. 10,
and was therefore void and of no effect, according to the
express enactment in the 47th clause of the same statute ;
and on other grounds that by-law was illegal.
Then the
district council repealed it in 1846 ; but soon afterwards,
reflecting that though the imposition of further rates under
it had ceased with its repeal yet the council had thereby
lost the means of enforcing payment of rates accrued under
it while it was in force, and so those who had paid in obed
ience to it , and those who had refused or neglected to do so,
were on unequal terms, they restored it to force so far as
it was necessary for collecting arrears, by their by -law of
the 12th August, 1846.
This by -law is moved against, and we think we have no
discretion to decline quashing it , for it is passed to enforce
an illegal by -law and cannot therefore be in itself legal.
As to the answer, that the Canada Company has submitted
to the by - law, and so has no motive for now applying
against it, the affidavit does not go so far as to shew that
all the taxes have been paid by them that they would be
liable to under it, but only that they have paid 1011. for
rates on several thousand acres. This may yet leave further
payments to be claimed.
Per Cur . - Rule absolute.
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JOHN TORRANCE AND DAVID TORRANCE V. PRIVAT.
Statute of Limitations, 21 Jac. I. c. 16 .
Whenever a plaintiff comes within the jurisdiction the Statute of Limitations
begins to run , and he cannot urge as an excuse that he did not remain lung
enough to sue.
It is not neecssary to shew that the defendant was also within the province
when the plaintiff came, unless such issue is expressly raised.
Appeal from the County Court of the County of York .
Assumpsit on a promissory note for 211. 178. 6d . made by

the defendant on the 20th of March , 1837, payable three
months after date to the plaintiffs.
The defendant pleaded the Statute of Limitations, to
which the plaintiffs replied that when the cause of action
accrued they were out of Upper Canada, and had not, nor
had either of them , come to that part of the province until
within six years of the commencement of the suit.
The defendant rejoined that one of the plaintiffs, John
Torrance did come to Upper Canada after the cause of action
had accrued, and upward of six years before the commence
ment of this suit, and on this issue was joined .
A witness was called for the defendant, and his evidence ,
as reported, was to the effect that John Torrance was at
Niagara in 1838 ; that he came to attend a sale of lands and
remained there a night and part of two days.
A verdict was given by consent for the plaintiffs, with
leave to move to enter a verdict for the defendant.
On motion by the defendant, a verdict was afterwards
ordered to be entered in his favour, pursuant to the leave
reserved .

From this decision the plaintiffs appealed .
Galt for the appeal .
Connor, Q. C. , contra , cited Gregory v. Hurrill, 5 B & C.
341 : Lane et al v. Jarvis , 5 U. C. R. 127 .
ROBINSON. C. J. , delivered the judgment of the court.
We think the learned Judge was right in directing the
verdict for the defendant. The plaintiff must have known
that he was himself within our jurisdiction, and had it
therefore in his power to take his remedy , and it is no
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excuse in his mouth that he did not stay long enough to do
it for that was his own choice.
As to the objection that it was not shewn that the defen
dant Privat was also in the province at the time that
the plaintiff came here, there can be nothing in that, for
there is no enquiry respecting his presence or absence open
upon these pleadings ; the issue is simply upon the fact
whether this plaintiff was within Upper Canada more than
six years before this action brought. Nothing appears on
the record of evidence to shew that the defendant has not
been always in Upper Canada, or that the note was not
made here, and nothing as to his place of residence is in
volved in the issue. It would seem from Mr. Lockhart's
evidence, as reported, that John Torrance was in Upper
Canada also in June, 1843 , which would equally shew the
six years expired ; but there may have been some mistake
about that in noting the evidence. The cases cited which
have arisen upon the fact of the defendant's return to, or
coming within the jurisdiction , bring up very different con
siderations; in applying the exception introduced by the
stat. 4 Ann, ch . 16 : because it is to little purpose to shew
that a defendant has been within the jurisdiction within
the six years, unless he has been openly so, and for such a
time as that the plaintiff, by any reasonable diligence, could
have learned the fact, and availed himself of it. The cases
cited, including that of Gregory v, Hurrill, 5 B. & C. 341 ,
were all cases that turned upon the fact of the defendant's
coming within the jurisdiction.
The exception in favour of a plaintiff on the ground of
his own absence is certainly not one to be favoured, because
in almost every case he might just as well take his remedy
by sending instructions from a foreign country, as by
coming in person . Of course he is entitled to the letter of
the statute in his favour, and nothing more, and the effect.
of that is, that if he is out of the jurisdiction when his cause
of action commenced , the statute will not run against him
till he has come within the jurisdiction .
Appeal dismissed with costs.
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TYLEE V. THE MUNICIPAL COUNCIL OF THE COUNTY OF
WATERLOO .
By -laws passed to impose rates under 4 & 5 Vic. ch . 10 & 12 Vic. ch, 81 – Quashed.
By -laws quashed :-1 . As contrary to the 4th & 5th Vic. ch. 10, in not limiting
the sum to be raised, and in imposing a tax on wild lands alone : 2. As ex:
ceeding the anthority given to the district councils by the 49th section of
that act : 3. As inconsistent with the requirement of 12 Vic, ch . 81, in not
specifying the sum required , or the purpose to which it was to be applied.
[And semble that it is necessary under this act ( sec. 41, sub -sec. 22), as it was
under 4 & 5 Vic. ch. 10, that the sum to beraised shouldbe specified in the
by-law , and then a rate authorized for raising it]: 4. For taxing certain
townships for certain sums, without shewing for what purpose the money was
required.
Cameron , Q. C., moved to quash the following by -laws :
1. A by -law passed by the district council of the district
of Wellington , on the 12th of August, 1842 , intituled “ a
by -law to equalize the tax on all lands."
It recited the assessment act, 59 Geo . III. , ch . 7, rating
cultivated lands at 20s. per acre, and uncultivated land at
48. per acre, being equal to one penny per acre on the first,
and 1-5th of a penny on the second, and enacted “ that there
be raised for the current expenses of the district a sum of
money equal to 4-5ths of a penny per acre per annum on all
uncultivated land within the district, not exempted by
statute, in addition to the tax at present in force on the said
lands; ” and that such 4-5ths of a penny per acre should be
raised , &c.; in the same manner as rates and assessments
had theretofore been raised, collected and levied .
2. A by -law passed by the district council of the district

of Wellington, on the 9th of October, 1849 , intituled “ by
law to raise a sum of money in several townships in this
district, for the innprovements therein .”
It enacted under authority of 4 & 5 Vic. ch . 10 , and 9
Vic. ch. 40 , that the townships of Waterloo , Eramosa,
Nichol, Arthur, Normanby, Egremont, Bentinck, Glenelg,
Sullivan, Holland, Derby, Sydenham , Puslinch , Wilmot ,
Wellesley, and Mornington, be assessed the sum of one
farthing in the pound ; and that the township of Woolwich ,
and the united townships of Peel and Maryborough, be as
sessed the sum of one half-penny in the pound ; and the
town and township of Guelph three farthings in the pound ;
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and that out of the money arising from the said assessment
501. should be appropriated towards the erection of the gram
mar school in Guelph ; and that the moneys arising from
the said assessment to be at the disposal of the councillors for
the several townships in which such moneys are raised , for the
purpose of paying for improvements contracted for and not
finished, or completed and not paid for, and that the balance
should be at the disposal of the future township councils,
and subject to their order ; and that out of the proceeds of
the assessment the townships of Arthur, Normanby, Ben
tinck, Glenelg, Holland, Sullivan, Egremont, Derby, and
Sydenham , should pay the sum of 401. towards the erection
of the Maitland bridge, and that the said 401. should be
paid by these townships in proportion to the amount of
their assessments.
3. A by-law passed on the 31st of January, 1850, by the
municipal council of the County of Waterloo, intituled “ by
law to impose a tax on the ratable property of the county
to meet the current expenses of the county for the year end
ing the 31st of December, 1850."
This enacted that id. in the pound should be levied on

the whole ratable property in the county liable to assess
ment according to any law in force. The 2nd clause provided
for the method of taking assessment (not objected to).
Other objects were provided for in succeeding clauses.
4. A by-law of the Municipal Council of the County of
Waterloo, passed on the 4th of June, 1851 , intituled “ by
law to impose a tax on the ratable property of the County
of Waterloo, to meet the current expenses of the county for
the year ending on the 31st of December, 1851."
This enacted (under authority of 12 Vic. ch. 81 ) that the
following sums should be levied and collected in the under
mentioned townships and incorporated villages, viz:
In the township of Arthur....
In the township of Bentinck ....
In the incorporated town of Guelph ......

341.
221.
1531.

and so on enumerating twenty -four different localities, and
assigning to each a certain sum, ranging from 61. for the
township of Melancthon to 5211. for the township of
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Waterloo : and that these sums respectively should be levied
and collected in the different municipalities, in accordance
with the Act 13 & 14 Vic. ch . 67.
Wilson , Q. C. , shewed cause.
ROBINSON, C. J. , delivered the judgment of the court.
The by -law of the 12th August, 1842 , is repugnant to the

statute 4 & 5 Vic. ch . 10 , under the authority of which it
was passed, for it specifies no sum to be raised by a rate, but
begins by imposing a rate on all lands in addition to the ex
isting rate ; not for the purpose of making up any sum
appropriated to any purpose, nor limited to any time ; and
it selects wild lands alone as the object of taxation, whereas,
when any tax could be imposed under that statute upon
lands specifically, it was required to be imposed on all lands
within the district. We are of opinion that the rule for
quashing this by -law must be made absolute.
The by -law passed on the 9th of October, 1849 , is, in my
opinion, clearly illegal and void, as being repugnant to the
statute 4 & 5 Vic. ch . 10, in not limiting a sum in the by-law
to be raised and then fixing a rate for paying it, but in
simply imposing a rate without specifying what amount it
is intended to cover. It is bad also, I think for other rea
sons stated by the applicant. The 48th section of 4 & 5
Vic. ch . 10, authorized no such legislation . It only allowed
the councils first to direct some public work to be per
formed at the expense of a township, next to estimate its
cost and direct the amount to be raised, then to impose a
rate for raising it. This by - law raises a rate per pound
without limiting any rate to be raised, and groups the
townships together in such a manner as to shew clearly
that they could not have been passing the by -law for any
such specific purpose, arising within any one townsbip, as
was contemplated in the 48th clause, but for the creation of
a revenue to be applied to purposes which are not specified
as having been authorized by the district council, but which
would seem rather to have been authorized in some other
manner, by the singular provision , not consistent with the
law, which places the money at the disposal of the indi
vidual councillors serving for the respective townships ,
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We are of opinion that the rule must be made absolute for
quashing this by -law .
As to the by-law of the 31st of January, 1850, we are of
opinion that it is void , when examined in connection with
the statute 12 Vic. , ch . 81 , under which it was passed , as it
most undoubtedly would have been under the former act ;
for in its enacting part it gives no information whatever of
the purpose for which the money is required , nor of the sum
required, nor does it make any application of the money to
be raised . It is not a sufficient remedy for all these capital
defects, that in the title to the by-law it is stated that the
tax is to be imposed for meeting the current expenses of the
year 1850. It merely imposes a tax, and then leaves the
matter.

It appears to me that it is still necessary ( though

the present act does not in express terms require it, as the
4 and 5 Vic. did) that a certain sum to be raised should be
specified in the by-law, and then the rate authorized raising
it ; but it is not necessary to determine that, for this by - law
is otherwise bad. I am inclined, however, to think that
this is the sound construction of the 22nd head of the 41st
clause of 12 Vic. ch . 81.

The rule must be made absolute

for quashing so much of the by -law as imposes the rate, and
all that relates to it.
The last of the by -laws moved against is that of the 14th
of June, 1851 , which is clearly illegal ; for by it the county
council assumes to rate certain townships for certain sums
without specifying in the body of the by-law for what pur
pose the money is required, or authorizing its appropriation
to any purpose.
thorized by law.

Such a mode of taxing is clearly unau
For any general purpose of the county all

the ratable property in the county must be assessed ratably,
whether in one township or another. If the council had a
discretion to tax in this manner, they might make one
township contribute 5l. and another 5001. , to the same county
objects, even where there was no inequality in the popula
tion and wealth of townships.
It imposes no rate per
pound, nor directs an equal rate to be assessed.
The rule must be made absolute for quashing this by-law.
By- laws quashed.
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DOE DEM. MCQUEEN v. MCQUEEN ET AL .
New trial refused - Conflicting evidence .
The court are not bound to grant a new trial, when there was no misdirec
tion, nor any point of law involved , and where it does not appear that the
justice of the case requires it, though the verdict may seem to be against
the weight of evidence ; and, underthe peculiar circumstances of thiscase,
they refused to interfere.
Ejectment for 100 acres
Woodhouse.

of land in

the township of

In 1850, one of the present defendants ( James McQueen )
brought action of ejectment against his father (the now
plaintiff) to recover the same premises ; and upon evidence
which was very conflicting, as it was in the present case, the
jury gave him a verdict which enabled him to disposses:3
his father, who was sworn by several witnesses upon this
trial to have been in possession without interruption since
the year 1816 .
The now defendant (James McQueen) founded his claim
in the former action upon a conveyance made by his father
to him in September, 1816 , which there was no reason to
doubt was a mere colourable conveyance, made for some
purpose understood between them , but which, nevertheless,
so far as they only were concerned, could not be disputed,
on any such ground ; and it was not pretended, either in
that suit or in this, that any imposition was practised by
James McQueen upon his father in obtaining that deed from
him . But the father (Daniel McQueen ) in defending that
action , claimed to hold , notwithstanding his having made
that conveyance, on the ground that he had held possession
without interruption for more than twenty years, in
fact ever since he made that deed , as well as for some years
before , receiving the rents and profits to his own use. On
the other hand , his son (James McQueen) , when plaintiff in
that action , brought evidence to establish, that although
his father had been in possession as he alleged, yet it was
not as owner ; and that he did not take the profits, but
another son of his, to whom James McQueen had leased it
with his father's knowledge and sanction. The jury gave
their verdict for the plaintiff in that action ; and, though

DOE DEM . M'QUEEN V. M'QUEEN ET AL .

577

there was a great deal of contradiction in the evidence, and
on the affidavits which were afterwards filed upon an
application which was made for a new trial, yet the court
did not feel that they were called upon to set aside the
verdict, because there was evidence enough to support it,
and it was quite impossible for the court or the jury to say,
what the honesty of the case really was. Not being able
to pronounce that the verdict was wrong upon the evidence
then before them , the court declined to interfere.
The father, in consequence, became the plaintiff in his
turn in this suit, and the title thus came a second time
before a jury upon evidence most unsatisfactory and incon
clusive as regards the real merits and true nature of the
The jury, on this latter occasion, gave a
transaction .
verdict for the plaintiff, which , if allowed to go into effect,
would have restored the defendant's father to a possession
which he had held for nearly forty years, and of which the
last verdict deprived him .
The fact in dispute was, whether Daniel McQueen ( the
father ), who was openly and visibly in possession from
1816 downwards, and, as was supposed by his neighbours,
as owner, cultivating it on his own account, was really
occupying the place on that footing ; or whether, during a
considerable part of the period at least, a son of his (Daniel
McQueen) , who lived with him, was or was not, as this
defendant maintained , the person really enjoying the place
as tenant under a lease from this defendent, made long
after the father had made the deed to James in September,
1816
Galt, for the defendant, moved for a new trial on the law
and evidence.

Freeman showed cause .
ROBINSON, C. J. , delivered the judgment of the court.
If the jury, on the evidence that was given on the last
trial , had found in favour of the son , as the jury on the first
trial of this title did, I think we should probably not have
felt ourselves bound to set it aside, for the evidence would
have warranted it if the jury had given credit to what the
witnesses of the defendant stated, and had disbelieved the
37
9 U.C.Q.B.

578

QUEEN'S BENCH , HILARY TERM , 15 VIC .

other testimony.

But we have to consider whether the

verdict now rendered for the father is so clearly against
law or evidence that it ought not to be suffered to stand.
It is not complained that the learned judge who tried the
cause did not give the case to the jury as favourably for the
defendant as he could properly do.
If the jury wholly
discredited the testimony of Daniel McQueen ( brother of
the defendant), upon whose evidence his case chiefly rested,
we cannot say they did wrong, after considering what was
judicially before us in this same term in another suit brought
by this defendant and one of his brothers against another
brother. And , looking at the whole complexion of the case ,
the extraordinary nature of the documentary evidence, and
the contradictory statements of the witnesses, I am alto
gether opposed to any interference with the verdict. There
is no legal question involved ; it was a case for the jury to
deal with on the evidence. There is fraud apparent on the
face of the strange deed made by the plaintiff to the defen
dant in September, 1816, when we look at its language,
and consider that so long ago as 1800 the title had actually
been conveyed to Daniel McQueen by Alexander McQueen
(his brother ), whom Daniel McQueen, nevertheless, it
would appear by this deed, seems to have wished to have
it in his power to treat as being still the owner of the
property. It seems that, though for some purpose of safety
at the time, he wished to enable James McQueen to stand
forward as the owner of the property rather than himself,
yet that he was not quite sure that the property might be
safe from attacks in the hands of either of them, and there
fore resolved that the deed he was giving to James, in
September, 1816, should contain nothing inconsistent with
his afterwards setting it up as a fact that his brother
Alexander was the true owner , if it should become expe
dient for him to do so.
Nothing can be clearer than that a person acting in the
spirit in which the present plaintiff seems to have done,
when he made that deed in 1816 to the defendant, stands
in no favourable light before a court of justice, and it was
for that very reason that this court refused to interfere in
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his favour by granting him a new trial, when there was no
legal question involved, and when the jury in the first
action had, upon conflicting evidence, decided against him .
They left him to take his chance of the verdict, and felt no
disposition to protect him against the consequences of his
own fraud .

On the other hand, though his son , the now

defendant, is allowed to insist on his right to hold under
the deed of 1816 , and to treat it as a real bona fide transac
tion , and thus to violate any secret confidence that may
have been reposed in him by his father, to the prejudice of
others ; yet neither does he, any more than his father, stand
in such a light before the court, as that any disposition can
reasonably be felt to interfere for his protection, and to
insist that he shall have the benefit of this very suspicious
deed and shall be assisted by the equitable interposition of
this court in maintaining possession under it, when a jury
have pronounced against him upon the ground that he has
allowed himself to be for more than twenty years dispos
sessed of any title that could have come to him under that
deed . Can we say that upon the point of possession the
defendant was clearly entitled to succeed, and that the
finding of the jury was altogether unsupported by evidence ?
If we could say that, we should perhaps feel it necessary
to interpose; but the fact is otherwise ; the evidence for the
plaintiff on this last trial is strong to shew that the plaintiff
has, through the whole period, been occupying for his own
benefit, by himself or his tenants, without paying rent to
the defendant, and without giving any written acknow
ledgment of his title.

There was nothing in proof, on this

trial, that comes up to what the Statute of Limitations
requires on this latter point for taking a case out of the
statute.
As we cannot feel the slightest assurance what the honest
truth of the case is, we should not run the risk of doing
positive injustice by relieving this defendant against the
verdict which the jury has given .
Rule discharged.
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DOE DEM. DICKSON ET UX. V. GROSS.
Will and codicil, construction of , Power of the crown to sell lands of a public
accountant, under 13 Elie., ch . 4.
C. died, leaving a will, which, after disposing of certain real property, pro
ceeded as follows : " all the rest and residue of my real as well as personal
estate, which I may die seized or possessed of, in reversion, remainder or con
tingency, I will, devise, and bequeath unto my beloved wife Catharine, in
trust to sell or dispose of any part or parcel thereof for the payment of my
just debts, and to use and enjoy in such a manner as in her prudence and
discretion will be most conducive to her own comfort and that of her children
and grandchildren ,during the term of her natural life.” & c. Afterwards the
testator added a codicil, referring to certain land obtained byhim since the
execution of the will , and bequeathing the same as follows : " I do now there
fore, by this codicil, to this my last will annexed, give and devise the said
parcel or tract of land, asit is in the same deedand surrender more particu
larly described , to the samepersons , my beloved wife and children, to whom
I have devised all the rest and residue of my real estate in my will'hereunto
annexed , ” &c. , adding the usual words of publication.
The testator, at and before his death, was Deputy Superintendent General of
Indian Affairs, and trustee of the Six Nation Indians, and as such superin
tendent was an accountant to the crown , and at the time of his death he was
indebted as trustee .
Held, first - That the testator was not a public accountant within the meaning
of the 13 Eliz . ch. 4. and that the crown could have no authority to sell his
land under that statute.
Secondly - That the codicil referring expressly to the will must be looked upon
as forming part of it ; and that taking the two together , the will might be
construed to include all the testator's lands of which he should die seized or
possessed, and not only those in reversion, remainder, or contingency,
Ejectment for the south half of 21 in the 4th concession
of the township of Innisfil.
The land sued for was the property of the late Colonel
Claus in his lifetime, having been granted to him in fee
simple by the crown in 1822. He died on the 11th of
November 1826, having made a will on the 13th of July ,
1826 , by which , after devising to each of his four grand
children (being children of his daughter, Mrs. Geale ) a town
lot in Niagara, and to each of their respective heirs and
assigns forever - he devised all the rest of his worldly
estates, subject to the payment of his debts, in manner fol
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lowing, that is to say — to his son John Johnson Claus, his
heirs and assigns, certain lands in Saltfleet ; to his wife a
certain real estate in Lower Canada, to hold during her

;

natural life ; and then the will proceeded thus,—" all the
rest and residue of my real as well as personal estate which
I may die seized or possessed of, in reversion, remainder, or
contingency, I will, devise, and bequeath unto my beloved
wife Catharine, in trust, to sell or dispose of any part or par
cel thereof, for the payment of my just debts, and to use and
enjoy in such a manner as in her prudence and discretion
will be most conducive to her own comfort, and that of her
children and grandchildren during the term of her natural
life ; and at her decease , I will, devise, and bequeath all or
any such real or personal property as may remain undisposed
of, as well as the aforesaid fief or farm in Lower Canada ,
respectively to each of my sons John Johnson and Warren,
and to each of my daughters, Catharine A. M. Geale and
Julia Caroline Claus, and their respective heirs and assigns,
to be equally divided amongst them , to hold the same as
tenants in common .”

" In the event of my wife surviving my said daughter
Catharine, or if my son Warren, or John, or either of them ,
should die before their mother, being unmarried and without
issue, then I will and devise such proportion of my real and
personal estate as all or either of my said children would
have been entitled to under this my will , to my grandchild
ren, the son and three daughters before mentioned of my
said daughter Catharine Geale, or such as may be living at
the decease of my beloved wife, to hold the same to them
and their respective heirs and assigns, as tenants in com
mon .” He then appointed his wife executrix , and his two
sons executors, of his will .
Afterwards, on the 9th September, 1826 , the testator
added a codicil, in which he recited that the Six Nations
of Indians had , on the 3rd August, 1826, surrendered a
certain tract of land to his Majesty, with the intent that it
should be granted by his Majesty to him (the testator),
his heirs and assigns ; and then he added, “ I do now ,
therefore, by this codicil , to this my last will annexed, give
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and devise the said parcel or tract of land, as it is in the
same deed and surrender more particularly described , to
the same persons, my beloved wife and children, to whom
I have devised all the real and residue of my real estate in
my will hereunto annexed ; for the same uses and purposes
and limitations, to them , their heirs and assigns, as therein
mentioned ,> as tenants in common .” And he added the usual
words, that this is published and declared as a codicil to his
last will and testament, and to be taken as part thereof, in
the province of, & c.
At the trial, before Robinson, C. J., it was admitted that
the testator, Colonel Claus, died on the 11th of November,
1826 ; that

his daughter, Julia

Caroline Claus, died on

the 11th of February, 1827, without issue and unmarried ;
that Augusta Maria Geale, the daughter of Catharine A.
M. Geale, married Walter H. Dickson, one of the lessors of
the plaintiff, in 1831 or 1832 ; that Catharine A. M. Geale
had one son and three daughters - viz : John B. Geale ; the
above- named Augusta Maria Dickson ; another daughter
the wife of William Stewart, all of whom were living at
the time of the trial ; and Julia Geale, who died in the year
1837 ; and that possession of the premises was duly de
manded of the defendant by the plaintiff's before this action
brought.
The execution of the following deeds was also admitted :
1st. A deed made on the 6th of December, 1847, whereby
Warren Claus, son of the testator, in consideration of 3001.
paid to him by W. H. Dickson, one of the lessors of the
plaintiff, released to him, his heirs and assigns, all his title
and interest to the lands in question in this suit, and to
certain other lands devised to him by his father, Colonel
Claus.
2ndly. A deed made on the 30th of November, 1850,
whereby Warren Claus, the same son of the testator, in
consideration of 621. 108., paid to him by Walter H.
Dickson, Esquire, lessor of the plaintiff, granted , bargained,
and sold to him in fee all his right, interest, and claim to
the lands in the township of Innisfil in question in this suit.
3rdly. A deed made on the 7th of May, 1851 , whereby
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Catharine A. M. Lyons, widow ( formerly Geale, a daughter
of the testator), and her son John B. Geale, in consideration
of 600l. paid to them by Walter H. Dickson, Esquire, and
his wife Augusta Maria Dickson , the two lessors of the
plaintiff, granted to them the lands in Innisfil, being the
premises in question , to hold in fee simple.
4thly. A deed made on the 5th of May, 1851, whereby
William Stewart, and Catherine C. Stewart his wife, in
consideration of 6001., granted to

the

said

Walter H.

Dickson and his wife, in fee simple, the lands in Innisfil, in
question .
Mrs. Claus, the widow of the testator, died in 1840.
The plaintiffs, on their part, admitted that at and before
the time of his death in 1826, the testator, Colonel Claus,
held the office of Deputy Superintendet -General of Indian
Affairs, and was also trustee of the Six Nations of Indians ;
and as such superintendent became and was an accountant
to the crown , and was at the time of his death indebted as
trustee.

And it was admitted also, that on the 6th of June,
1831 , John Johnson Claus, as eldest surviving son and heir
of the testator Colonel Claus, by deed produced on the
trial, in consideration of 58. , granted, bargained, and sold
to James Baby, John Henry Dunn, George H. Markland,
Esquires, and to their executors, administrators, !and assigns,
these lands in Innisfil, to hold to them , their executors,
administrators and assigns, with the usual covenants ; and
the grantees declared in this deed that these lands were
conveyed to them in trust for the use of the Six Nations
of Indians settled upon the Grand River, and their posterity,
forever ; and that all moneys arising from the absolute sale
of the lands, and from the rents or profits thereof, should be
held by the grantees for the sole use and benefit of the said
Six Nations of Indians and their posterity ; and on the 3rd
of June, 1843, by indenture between J. H. Dunn and George
H. Markland, Esquires, and Her Majesty the Queen, recit
ing the last mentioned deed, and that J. Baby had since
died—they, as surviving joint tenants, in consideration of
58., surrendered, released, and conveyed to Her Majesty, her
heirs and successors, all the estate held by them in these
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lands in Innisfil in trust, for the sole use and benefit of the
Six Nations of Indians settled on the Grand River, and
their posterity.
It was proved that the defendant in this action was
returned by the township assessor as being in possession of
the land mentioned in this action in 1848 - another person
having been returned as in possession in 1847, but no one
before that. No other evidence was given of any one hay
ing been at any time in actual possession, as claiming the
fee or otherwise.
It was admitted that when the declaration in this action
was served, on the 28th of May, 1851 , the defendant was
in possession, claiming under a title from the crown .
The defendant's counsel contended that no interest in
this land, or in any of the lands in Innisfil passed under
Colonel Claus' will, which only devised " such real estate
as he should die seized or possessed of in reversion , remain
der, or contingency ; and that his estate in these lands in
Innisfil answered neither of these descriptions 2 that the
testator being an accountant to the crown , as superinten
dent or trustee for the Indians, the crown could seize and
sell his lands under 13 Eliz. ch . 4, without inquest of

..

office or any previous proceeding : that the testator, being
indebted to the crown, could not devise these lands : and
that the devise was made subject to the testator's debts :
3 — that the conveyance made to the lessor of the plaintiff
by the children of the testator could not operate, because

i

this defendant was in possession claiming the fee ; and that
the deed of Warren Claus, being a mere release or quit
claim , could pass nothing to the lessor of the plaintiff, W.
H. Dickson , for want of any previous estate in him on which
to operate, and because he was not even in possession .
It appeared to the learned Chief Justice that, as to these
latter objections, they could not affect the plaintiff's right
to recover in respect of such interest as Mrs. Dickson would
have as one of the children of Mrs. Geale, in the share of
Julia Claus, who died without issue during the life of her
mother ; but both parties desired to have such legal points
as the case presented reserved for the consideration of the
court.
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A verdict was given for the plaintiff, with leave reserved
to move for a nonsuit on the objections raised.
Wilson , Q.C., with whom was Turner, for the defendant,
moved for a nonsuit on the leave reserved, or for a new
trial on the law and evidence .

They cited Doe Ford et al.

v. Bell et al. , 6 U. C. R. 528 ; Strong v. Teatt, 1 W. Bl . 200 ;
2 Burr, 911 , S. C.; Doe Leach v. Micklem , 6 East, 486 ;
Right dem. Day v. Day, 16 East, 67 ; Hill v. Chapman ,
1 Ves. Jr. 407 ; Crosbie v. McDoual, 4 Ves. Junr. 610 ;
Chester v . Chester, 3 P. W. 56

; Morgan dem. Surman

v. Surman , 1 Taunt. 288 ; Atkyns v. Atkyns, 2 Cowp. 808 ;
Doe Nowell v . Roake, 5 B. & C. 720 ; 6 Bing. 475, S. C. ;
Mosley v. Mosley, 8 East, 149 ; Doe dem. Parkin et al . v.
Parkin 5 Taunt. 341 ; Doe Phillips v . Phillips, 1 T. R. 105 ;
Doe Biddulph v. Meakin, 1 East, 456 ;

Law Magazine,

vol. 42, 108 ; the Mayor of Gloucester v. Wood, 3 Hare 131 ;
Smart v. Clarke, 3 Russ. 365 ; Low v. Carter, 1 Beaven 426 ;
Winterton v. Crawfurd, 1 Russ. & M. 407 ; Bengough v.
Edridge, 1 Sim. 173 ; Sherratt v. Bentley, 2 Myl. & Keen.
149 ; Myles v. Dyer, 8 Sim. 330 ; Read v. Backhouse, 2
Russ. & M. 546 ; Doe dem . Snape v. Nevill, 12 Jur. 181 ;
Lovell v. Knight, 3 Sim . 275 ; Adams v. Adams, 6 Jur.
681 .
Vankoughnet, Q. C., contra, cited Doe Gallini v. Gallini,
3 A. & E. 340 ; Kerry v. Derrick , Cro. Jac. 104 .
ROBINSON , C. J. , delivered the judgment of the Court.
We are all clear that the statute 13 Eliz. ch.4, which
makes the lands of public accountants liable to be sold ( and
not merely extended) in satisfaction of their debt to the
Queen or her successors , did not authorize the government
of this province to sell any portion of Colonel Claus's lands
to the defendant, if that were done ; and that the defendant
is in no position to maintain possession under anything
that was proved or admitted to have been done under
that statute. The 1st, 2nd, 3rd , and 10th clauses are such
as shew that the statute was not intended to apply, and
does not apply, to any such case as this appears to be on
the evidence ; and if it did apply, we have no evidence of
any debt found of record, or in fact of anything attempted
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to be done under the statute.

Colonel Claus was not

shewn to be such an accountant as comes within the act ;
nor was anything shewn to have been found by office
against him , nor any proceeding taken against his heir ,
such as would be necessary under 27 Eliz. ch . 3, before
the land could be sold ; and as to any lien the crown may
be able to establish , no ground of lien has been shown ; and
if there be a lien, it would not prevent the land being
devised.
The only question — as indeed seemed to be almost con
ceded upon the argument - is, whether the lands in Innisfil
passed under the will of Colonel Claus, inasmuch as the
testator was not " seized or possessed of those lands either
in reversion, remainder, or contingency ;" for if not,then the
title of the heir -at -law would be sustained ,
The question, raised in this will shews what inconve
nience is sometimes occasioned by extreme and unnecessary
caution.

No one can doubt for a moment what this testator

meant ; and if the person who drew the will had known
nothing of reversions, remainders, or contingencies,he would
have drawn such a will as the testator wished , and would
have left no room for question. We cannot, I think , allow
the admission of the execution of the will to have so re
strictive an effect as to except the codicil ; for that refers to
the will and is, as it were, incorporated with it so as to form
one instrument.

If the defendant's attorney meant to put

the party to proof of the codicil as a thing separate from
the will , and not intended to be admitted, he should have
seen that that was distinctly understood ; and there would
be nothing gained by excluding it from view ; for weshould
not determine the case till an opportunity had been given
to prove it on another trial, if it seemed material to the
construction of the will.
In my opinion the land in question did pass by the will .
That the testator did not mean to die intestate as to his
estates in possession, which, for all that appears, were all
that he owned , no one considering the will can doubt for a
moment. What he meant to say is, “ all the residue of my
estates which I may die seized or possessed of ( including
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Or "all the residue of my estates

which I may die seized or possessed of, or which I may
hold in reversion," & c. The construction contended for
would certainly exclude that which he had most in

con

templation, and probably all that he could actually have
had in contemplation , and take in only estates of such
descriptions as it is not pretended he possessed.
It is
evident from the whole tenor of the will that he did not
intend to die intestate as to any of his property ; and did
not intend to leave his widow, and children, and grand
children, to depend upon his estates in reversion, remainder,
or contingency alone, nor to charge such estates alone with
payment of his debts ; and what he says of his wife's using
and enjoying the estates devised “ in such a manner as in
her prudence and discretion would be most conducive to
her own comfort, and that of her children and grandchil
dren, during her natural life, ” all indicates a view to present
enjoyment ; and it is a circumstance that in his will he pro
vides for his heir at -law .
When the meaning is so evident, I think we shall be well
warranted in reading the words “ which I may die seized
or possessed of, ” as intended to describe estates in posses
sion , and supplying the word “ or ” before the words “ in re
version ,” &c.; or indeed, without supplying or supposing
any word, if we read the will as it stands, we may take “ all
the estates, real as well as personal, which I may die seized
or possessed of,” as one member of the sentence, meaning
one description of estates ; the words in “ reversion ,” &c. , as
ar other member of the sentence, designating another de
scription of estates, and so on,—which is a common mode of
construing a sentence composed of several parts to be taken
disjunctively, where the adverb is not usually repeated
between each two members, but only before the last. That
method or reading the sentence would suppose the word
“ estates ” to be intended to override the whole which I
I

have no doubt is exactly what was meant ; and it would,
think, be no forced construction.

The codicil, when it refers so expressly to the will, as this
does, we must look upon as a part of the will as much as
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if it were written on the same paper ; and it shews very
clearly that the testator did mean to devise his estates in
possession (not otherwise devised) to his wife for life, with
remainder over, and not merely his estates in reversion, &c. ,
and he assumed that he had done so. This serves to re
move any doubt as to the intention of the will.
The heir -at -law may have a laudable desire to apply the
lands now in question towards the satisfaction of any debt
due to the Six Nations of Indians, or to the government,
but we think that these lands did not devolve upon him,
but passed under the will to the residuary devisees, and that
the rule must be discharged .
Rule discharged.

TYLEE V. THE MUNICIPAL COUNCIL OF THE COUNTY OF
WATERLOO.
By -laws passed under 4 & 5 Vic. ch. 10 — Necessity for statement of the purpose
for which the money required - Land need not be separately charged , or taxed
by the acre.

A by-law, passed under 4 & 5 Vic. ch. 10, for raising a rate, stated that the
money was required to pay off 15001. due to the Gore Bank, and 5001. due
by the district to A. D. Held sufficient, and that it was not necessary to
state for what services the money was due, for the court would intend that
the deb :s were legally contracted and for a legal purpose.
Under the above statute, land must have been taxed at so much in the pound
on its assessed value ; andit was not necessary that a by -law should charge
upon land separately a distinct proportion of the sum authorized to be
levied .
In this case, Cameron Q. C., moved to quash several by

;

laws last term ; and the application was disposed of so far
as regarded four of the by - laws, two being reserved for fur
ther consideration (a) .
The first of these was a by- law passed by the District
Council of the district of Wellington , under the statute 4 &
5 Vic. ch . 10. It was passed on the 12th of August, 1846 ,
and was entitled , “ A by-law to assess the district of Wel
lington one half -penny in the pound , to pay off two deben
tures held by William Allan, for erecting the court house in
said district ."
It recited that these debentures were due, and that it was

(a) Ante page 572.

TYLEE V. THE MUNICIPALITY OF WATERLOO.

589

;

necessary they should be paid off ; and it enacted, “ that
the district of Wellington be assessed one half -penny in the
pound, to be appropriated to the liquidating these deben
tures ; the one being for 8501. and the other for 2421. 18. 3d .; "
and “ that the rate of an half -penny in the pound shall be
assessed on all ratable property in the district, in the same
manner as other rates are levied and collected .”
It was objected to this by-law, first that the particulars
of the debt for which the debentures were issued should
have been stated, in order that it might be seen for what
public

charges

or

services

the

debt

was

contracted ;

secondly, that it should have been appointed in the law
what portion of the money should be charged on the lands
in the county, and that a certain rate per acre should have
been imposed on the lands, in order to make up such pro
portion .
The other by -law was passed , also by the District Coun
cil, on the 9th of October, 1849 , under the former statute
4 & 5 Vic. ch . 10. It was entitled, “ By-law to assess the
several townships in the Wellington district the sum of one
penny in the pound on all ratable property in the said dis
trict, for the purpose of liquidating the sum of 15001. due
to the Gore Bank , and 5001. due by the district to Alexander
Drysdale, Esquire ;” and it enacted that “ one penny in
the pound shall be raised on all ratable property in the
district, for the purposes aforesaid, to be levied as other
rates."
The objections urged against this by - law were, that it
did not state for what services the debts were incurred for
which the debentures were given , nor even state that they
were for sums due by the district ; and that the lands should
have been charged with a certain part of the sum to be
levied, and should have been rated in a sum per acre to pay
such amount, and not made indiscriminately subject with
other property to a rate in the pound.
Wilson , Q. C., for the defendants.

ROBINSON , C. J., delivered the judgment of the court.
In regard to the by-law of the 12th of August, 1846,
the nature of the service for which the debentures were
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intended to provide as stated - namely, to meet the charge
for erecting the court house : that objection therefore
fails. And as to the similar objection taken to the
by -law of the 9th of October, 1849, the by -law is so far
specific that it states the debts and their respective
amounts, so that they can without difficulty be traced .
It is true that it does not show for what public service
the debts were incurred. It would be more regular and
satisfactory to

make that appear

on the

face

of the

by-law ; but we are of opinion that we cannot properly
hold the by-law to be illegal because it does not give
that information : we should support it by every rea
sonable intendment. One of the debentures is stated to be
for a debt due by the district to the person named ; and
though the other debenture is stated to be for 15001. due
to the Gore Bank , without expressly adding by whom it was
due, yet we must intend it to be by the district which gave
the debenture when nothing to the contrary appears ; and
this by-law, we think, sufficiently complies with the requi
sites of the statute, for it states the amount to be raised , and
shows that it is to pay debts due by the district on deben
tures. We will intend that the debts were legally contracted ,
and for a legal purpose ; for it is a clear principle of law that
a by -law need not show on the face of it all the facts that
are necessary to prove it to be valid. We are not to scruti
nize them as if they were special pleas. When we can see
on the face of them that they are illegal, as being repugnant
to the statute or otherwise contrary to law , we must notice
the objection and give effect to it ; but it is not indispen
sable that everything should appear on the face of them
which is necessary to make them legal. Then , as to the
remaining objection, which is common to both those by
laws : I do not consider that a by-law passed under the
authority of the statute 4 & 5 Vic. ch. 10, must necessarily
charge upon land separately a distinct proportion of
the sum which it authorizes to be levied. That is not
required by the 41st clause of that statute, but is only per
mitted, if the council shall think it desirable in any case to
do so .

There is nothing mandatory on the council to tax
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lands in a greater or less degree than other ratable pro
perty ; they may if they please allow , as they have done in
this case , all descriptions of ratable property to contribute
in equal proportion, according to its assessed value.

And I

also think that there was nothing in the statute 4 & 5 Vic.
ch. 10, or in any other statute, which prevented lands from
being rated as they had before been, and as all other
property was rated when this by -law was passed — that is,
according to a certain sum in the pound on the assessed
value.
There is nothing to make this illegal, and to
require that land when rated either separately or with
other property, shall be rated by the acre and not by the
pound. The council were only required to take care that
all the rates which they charged upon it during the year
should never exceed in the whole a penny half -penny per
acre.

It was urged on the argument that it must follow as a
consequence of the 41st clause of the act, that land must
thenceforth be rated by the acre, and not by the pound,
for that otherwise the effect of the rating would operate
unequally and absurdly , on account of the different valua
tions placed by the then existing law on cultivated and
uncultivated land. If the passing of the 41st clause had
made a modification of that kind necessary in the manner
of rating, it was for the legislature to alter the law. We
could hardly take that liberty in a matter of so delicate a
a nature as taxation . But I do not see the ground for
assuming the former method of rating to be wholly irrecon
cilable with everything contained in the statute 4 & 5 Vic.
There is nothing impracticable in the case. Whether the
objection would be reasonable or not, is not for us to con
If the legislature had charged in this by law 5001.
of the sum upon the land, as they might have done, they
must, I think, have imposed a rate in the pound for
producing it — for instance, a penny in the pound ; and in
that case the effect would have been to tax the cleared land

sider.

a penny per acre, and the uncleared one- fifth of a penny .
If, when all the charges upon lands for the year came to be.
added up, it were found that cleared lands had been already

:
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rated to such an extent as to amount to one penny half
penny per acre, then the power to impose further taxes on
cleared land would cease , while the uncleared lands might
still be taxed for further amounts, until they had been made
to contribute as much as the cleared lands — that is, one
penny half-penny per acre . But I cannot say that the legis
lature did not mean that; they might possibly mean that the
man who had been at the expense of clearing his land , which
is a public benefit, should not on that account be taxed more
on it by the acre than others might be made to pay in
respect to their wild land , on which they had expended
nothing. Up to the one penny -half-penny per acre, they
might be made to contribute in the proportions fixed by
law ; but each would be liable to pay taxes in all that would
amount to one penny -half -penny per acre, and nothing
more (a) .
We see no sufficient ground for quashing either of these
two by-laws, and therefore discharge the rules with costs.

The last question cannot be raised in regard to any by
laws passed since the new Assessment Act came into force,
nor indeed since the repeal of the 4th & 5th Vic . ch . 10.
Rule discharged.

HARNDEN V. PROCTOR.
Common carriers by water - Exception against " dangers of navigation " .
Where an exception against loss by dangers of navigation is contained in a
bill of lading, and the vessel is in fact lost in a storm , the evidence of
negligence or improper conduct must be very clear in order to make the
ship owner liable ; and although it lies upon the defendant in the first place
to bring himself within the exception, yet this is sufficiently done by shewing
a shipwreck from stress of weather ; and the plaintiff is then called upon to
establish that the loss would not have happened but from negligence or want
of skill.
The plaintiff declared in case against the defendant as a
common carrier by water, from Oswego, in the State of New
York, to Newcastle in Upper Canada.
In his first count he charged that, on the 6th of Decem
ber, 1850, he delivered certain goods to the defendant to be

(a) See Doe McGill v. Langton , ante p. 91.
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carried from Oswego to Newcastle to be delivered by the
defendant within a reasonable time, for a certain reward, &c. ,
&c. that the defendant, neglecting his duty, did not safely
and securely carry the goods, but so negligently conducted
himself that the goods were wholly lost to the plaintiff.
In the second count, the plaintiff charged that the defen
dant received the goods to be carried and delivered with
in a reasonable time , the dangers of the navigation only
excepted ; and he averred that no danger of the sea pre
vented the safe carriage or delivery of the goods, but that
the defendant so carelessly, negligently, and improperly
conducted himself, that for want of due care in the defen
dant and his servants, they became wholly lost to the
plaintiff.
In a third count it was declared that the plaintiff, on the
6th of December, 1850, being at Oswego, and being de
sirous of having the said goods delivered for him at the port
of Newcastle, in Upper Canada, applied to the captain of
the defendant's vessel, the “ Malta ," which was then at
Oswego for the purpose of procuring a cargo, to carry the
plaintiff's goods from thence to Newcastle ; that the plain
tiff, having heard that it was the intention of the captain
to take on board a large quantity of plaster -stone to be
carried to Newcastle, was unwilling to deliver the goods
to be carried if the plaster -stone was to form part of the
cargo , and would not have consented to it ; that he there
fore inquired of the captain whether he intended to make
such plaster-stone a part of the cargo, and that the captain,
then, fraudulently intending to deceive him, falsely and
fraudulently represented to the plaintiff that the stone
should not form a part of the cargo in the said voyage ; ” ?
that the plaintiff was induced by such fraudulent represen
tation to permit his goods to be carried in the said vessel,
and contracted with the captain to carry and convey the
same ; that the captain , nevertheless, without the know
ledge of the plaintiff, and contrary to his own representa
tions, took on board 80 tons of the said stone ; and that
soon after the vessel sailed, by reason of the large quantity
of stone being on board, she sprang a leak ; and in order
38
9 U.C.Q,B.
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to save the vessel and the crew, the captain ran her on shore
near the mouth of the Genesee river, in the state of New
York ; by reason whereof the plaintiff's

goods

became

damaged and spoiled, and were wbolly lost.
A count in trover was added.
The defendant pleaded — 1st.

Denying the delivery of

the goods to him in the first count mentioned, for the pur
pose and in the manner and form , & c.
2ndly. To the third count- that it was not represented to
the plaintiff by the captain of the vessel that the stone
should not, or would not form a part of the cargo, as in that
count alleged.
3rdly. To the whole declaration — not guilty.
Verdict for the defendant.
Vankoughnet, Q. C., obtained a rule nisi for a new trial
on the law and evidence, and for misdirection. He cited
Lyons et al. v. Mells, 5 East, 428 ; Dale v. Hall, 1 Wils.
281 ; Pickford et al. v. the Grand Junction Railway Com
pany, 12 M. & W. 766 ; Carpue v. the London and
Brighton Railway Company, 5 Q. B. 747.
Hector

shewed

cause,

and

cited

Coggs

V.

Barnard,

Ld. Raym. 900 ; 1 Smith’s Lea. Ca. 82, S. C.; Amies
v. Stevens, 1 Str. 128 ; Muddle v. Stride et al. , 9 C. & P.
380.
The facts of the case are fully stated in the judgment.
ROBINSON, C. J. , delivered the judgment of the court.
At the trial the plaintiff endeavoured to prove that he had
made it an express stipulation with the captain that he
would not take the plaster- stone on board , and that the cap
tain violated this understanding with him. The witness, on
whose testimony he relied , stated that he and the plaintiff
went to the vessel while she was lying at the dock in
Oswego, and inquired of the captain what he was intend
ing to take over to Newcastle on that trip, to which the
captain answered that he had intended to take some plas
ter- stone, but had made up his mind not to take it. This
witness had 150 barrels of salt which he wished to send ,
and the captain said he would take it ; and the plaintiff
told him that he had some merchandize and furniture
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to

send which he would also have put on board.

The

captain agreed to take these also, explaining to them that
his reason for not taking the stone was that there were
charges upon it at Oswego which they required him to pay
before taking it on board, and that he declined doing so
All that the plaintiff desired to send , did not exceed about
three tons. Two or three days elapsed while the captain
was discharging a cargo he had taken to Oswego.

In this

interval the plaintiff had gone home, leaving it with the
person who had accompanied him to the vessel, and was
by occupation a forwarder at Oswego, to ship his goods
when the time came. In the interval the person in whose
charge the stone-plaster was, had received a letter insisting
on his sending it over ; and the difficulty about the charges
being overcome, when the forwarder went to see about
shipping his salt and the plaintiff's goods, he was told by
the captain that the agent having paid the charges on the
plaster he must now take it over, and could not therefore
carry his 150 barrels of salt ; but that he had kept room for
the plaintiff's goods, and would take them on board as soon
as he had shipped the plaster. The witness swore that the
plaintiff's goods were warehoused with him , and that he
shipped them in the usual course ofhis
his business
business- consider
ing that the plaintiff had himself contracted with the cap
tain , and that he had no discretion to withhold the goods.
He swore that the mate remarked that there were 15 tons

too much cargo on board, but the captain said there was
no danger. This vessel was so laden , this witness said , that
if it had depended on him he would not have shipped his
goods by her.
The captain swore positively that no stipulation was
required of him not to take the plaster, nor any condition of
the kind made with him ; but they merely came to him and
enquired whether he had a load engaged, and that he ex
plained to them how matters stood with respect to this
plaster, which on account of their expecting him to pay the
charge upon it he had declined taking, and would therefore
have room for the salt spoken of, and for 150 barrels more,
which another person had asked him to take, and also for

596

QUEEN'S BENCH, EASTER TERM, 15 VIC.

the plaintiff's goods.

He declared that he merely stated

how he was situated in regard to cargo in answer to their
question . When the charges which had occasioned the
difficulty were paid , he felt himself obliged to take the
stone, and went to the forwarder, the plaintiff's witness,
and told him so, and that in consequence he should not be
able to take his salt, but would take the plaintiff's goods.
He swore that the forwarder made no objection whatever,
and that the plaintiff had expressed great anxiety to get the
goods taken over. He admitted that the plaintiff had
asked him whether he thought he could get the furniture
over without damage, (there were some tables and several
articles of cabinet- ware) , and he told him he thought he
could , supposing that he meant without being scratched or
injured in that way.
The bill of lading was in the usual form given in these
cases, i.e., “ shipped on board ,” &c., “the following goods,,
in good order, to be delivered in like good order, dangers
of navigation excepted .”
The Malta, it appeared, was a schooner registered of 47
tons measurement, but carrying, as is usual, much more
burthen than her registered tonnage. On the last trip pre
vious she had taken 89 tons of stone -plaster across the lake,
and the captain swore that she could have taken five tons
more. On this occasion they took on board 75 tons of
plaster ; the plaintiff's goods, about three tons, and about
two tons of other things for another person.
As it was late in the season they waited for some days
for a favourable time, when a few hours only would be
required for the trip . They sailed on the 16th, and, the
wind coming ahead, they returned after being out two
hours. Then on the next day they sailed again, about 2
P.M. , with a light wind from E.S.E., which was perfectly
fair ; but the wind increased till about four o'clock , when
it rained and blew a gale — the wind shifting to N. E., and
afterwards to N. W., and a heavy sea got up, which occa
sioned the vessel to leak ; and to ease her they put away
more before the wind, and made for the south shore, think
ing to make Genesee Harbour.

They made land below
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the harbour, but it was snowing so hard that they could
not see the harbour distinctly, and the captain worked off
shore, hoping to get up to Niagara.

The sails and rigging

froze stiff, and finding themselves embayed, and unable to
weather a point of land to the westward of them , they
found that they must go ashore, and ran on the most favour
able part they could find .

She filled and became a total

wreck , and the plaintiff's goods were lost or destroyed.
Two of the sailors swore that she was too deeply laden,
considering the lateness of the season ; that she leaked bad
ly and took in water besides when the sea broke over her,
having no hatch cloths : that she was only a foot or fifteen
inches out of water. Those witnesses also swore that the
vessel was sufficiently manned : that they all worked at the
pumps : that the vessel had leaked before, but not danger
ously : that the weather was very boisterous — a heavy gale
and snowstorm : that the weather was fine when they left
Oswego ; and that if it had continued so, they would have
got over without difficulty.
The captain swore that the vessel had been deeper laden
that season than she was on that trip : that she had leaked
in some degree all summer, but had been repaired : that
during the gale she leaked badly, which induced them to
change their course and put more before the wind : that she
was a seaworthy, good vessel : that the storm caused her
loss : that if it had been clear weather they could have en
tered Genesee harbour, but could not venture in the
snowstorm , and endeavoured to keep out.

The men were

on duty all night, the captain himself steering.
I told the jury that the plaintiff conld not recover upon

the first count, because he had there declared as upon an
ordinary contract of a common carrier, without any qualifi
tion, which would leave the carrier subject to all risks, ex
cept from the act of God or the king's enemies ; whereas
it was clear from the bill of lading that the perils of naviga
tion were expressly excepted, against which the defendant
on such a contract made by his agent did not engage to
insure, but left the owners of cargo to insure for them
selves, as the plaintiff, acting prudently, would have done
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in this case : that this substantial variance in stating the
contract, precluded a recovery on the first count : that with
regard to the third count, which charged the defendant
with misleading the plaintiff by an undertaking not to
carry plaster, and with fraudulently deceiving him in that
respect, it was for the jury to say whether they found that
proved , or whether they found nothing more than an answer
given in good faith , and true at the time , to an inquiry
made in an ordinary manner, and not with any intention
expressed of exacting a stipulation such as stated ; and I
thought it was not probable that upon the evidence they
would feel it safe to take what passed in any other light :
that if the forwarder had withheld the plaintiff's goods, and
the goods had arrived safely, being perhaps the last oppor
tunity that season, and if the plaintiff had sued him for not
shipping the goods, there seemed hardly to be any ground
for holding, upon the evidence, that the forwarder would
have been justified because the captain had changed his.
mind and taken the plaster, which indeed was no more
objectionable, perhaps, than salt, supposing the tonnage to
be equal: that if the jury were not satisfied that the captain
gave any promise not to carry plaster, then the case must
turn on the second count, and the question would be , whe
ther they were of opinion, on the evidence, that it was not
the dangers of navigation that prevented the safe carriage
of the goods (in which case the loss would come within the
exception in the bill of lading, and the defendant would not
be liable ), but that the loss rose from the negligence of
the defendant and his servants — that is, of the master and
crew. I made such observations as the evidence seemed to
call for in regard to the leakage of the vessel, and any evi
dence of her general seaworthiness, and next on the fact of
her being improperly laden with reference to the time of
year and description of cargo.

I told them that where it.

was evident, as it appeared to be here, that the approximate
cause of the loss was the perils of the navigation , the vessel
being actually wrecked in a storm , it could only be upon
very plain proof of negligence or improper conduct , in
overloading or otherwise, that the loss could be thrown
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upon the ship - owner, notwithstanding the exception in the
bill of lading : that courts of justice discountenanced nice
investigations of that kind , which were sometimes attempted
to be gone into as between insurers and owners of cargo ;
because, if such a course were allowed, the insured would
never know when he was safe : that gross and evident over
loading, such as would make it unlikely that the vessel

would cross the lake in safety under ordinary circum
stances, ought alone to make the defendant liable ; but, in
considering the facts, due regard must be had to the late
ness of the season : that setting out as they did, with a fair
wind, a few hours would bring them to their port : that
they waited till they got a favourable time, and that the
sudden shift of the wind seemed to have caused their misfor
tune ; but they must first consider whether the seventy -five
tons of plaster and five tons of other goods were not an
unreasonable and unfit cargo for such a craft at such a sea
son, registered at forty -seven tons and loaded nearly to her
utmost capacity : and with observations on the arguments
for and against the defendant on this question - whether the
loss should be ascribed to negligence , or the perils of the
navigation — the case was left to the jury.
The plaintiff's counsel contended that it lay on the defen
dant to show clearly that the loss arose from perils of the
navigation, and so came within the exception ; to which I
acceded , but held that where a case of shipwreck from stress
of weather was clearly shewn, as it was here, then it lay on
the other side to establish that the loss would nevertheless
not have happened but from negligence or want of skill ;
as in this case, that if the vessel had had less cargo she
would have leaked less ; that the captain could , in that case,
have persevered in his efforts to gain a harbour on the north
shore, and might not have been forced to put away before
the wind.
The jury on this direction found their verdict for the de
fendant.

I have stated the facts minutely, because these cases pre
sent questions of much interest in a commercial country
such as this is ; and if what is decided in one case is to
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form in any degree a precedent to be acted upon in others,
it is essential that all the circumstances which could have
influenced the decision should be known.

My brothers

have considered the case , and I understand them to be of
opinion that the jury ought not to have been directed other
wise than they were.

I think so also, after fully examining
the evidence, and referring to the adjudged cases. There
is no fault, I think, to be found with the verdict, rendered
as it was upon a charge as favourable to the plaintiff as the
evidence warranted .
I see no ground on which the same principles should not
govern in this case as in actions against insurers, where
the defence has been set up that the loss arose from the
negligence or unskilfulness of the master and crew, and
not from the perils of the sea, which were insured against,
though the question is presented in a different form . Here
the plaintiff's agent saw the goods laden, and did not re
monstrate ; and certainly the perils of the navigation, from
violent adverse wind and the snow -storm , were the proxi
mate causes of the loss. There is no doubt that the defen
dant was entitled to a verdict on the first and third counts.
The case turned on the second count ; and though it may
be that a verdict for the plaintiff on that count might have
been supported, yet I think the verdict that was given is
more consistent with the evidence.

To find for the plain

tiff in such a case, upon a rigid view of the point of alleged
negligence, would encourage owners of cargo to save them
selves the expense of insuring, and to attempt in case of
loss to make out some case of negligence or unskilfulness,
that might take the case out of the exception in the bill of
lading of losses by perils of navigation , and throw the loss
upon the ship - owners. This , as was remarked by the Court
of King's Bench, in Walker v. Maitland, 5 B. & al. 171 ,
would introduce very troublesome and uncertain inquiries,
and would be inconsistent with the security that should
prevail in commercial transactions. If the plaintiff in this
oase had done what is usual, and had insured his goods
against the perils of navigation, then, I think , it is quite
clear, upon the case which I have just referred to, and others
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which I shall presently cite, that, under the circumstances
of this loss, he would have recovered. Then, as he omitted
to insure, and at the same time accepted a bill of lading
which expressly excepted damage arising from the perils of
navigation , it is reasonable to look upon him as having
taken upon himself the risk which the insurers would
otherwise have taken, where
terms.

the policy is in the proper

The master, when he sailed on this voyage, had a

right to suppose that either the plaintiff was insured, or that
he chose to run the ordinary risks himself ; and I can see
no reason why the same principles should not apply here
as in insurance cases
I refer to the case I have cited of Walker v. Maitland ; to
Busk v. Royal Exchange Assurance Company, 2 B. & Al.
73 ; Bishop v. Pentland, 7 B. & C. 219 ; Holdsworth
y. Wise,

7 B. & C. 794 ;

Shore v. Bentall,

Ibid . 798 ;

Phillips v . Headlam , 2 B & Ad. 380 ; Sadler v. Dixon, 5
M. & W. 405 , and same case in error, 8 M. & W. 895 ;
Redman v. Wilson, 14 M. & W. 496 ; Arnould on Insur
ance , pages 770, 803, 1342 ; Heyman v . Parish , 2 Camp.
149 ; Muddle v. Stride et al., 9 C. & P. 382.

In Buller v.

Fisher, 3 Esp. N. P. C. 67, Lord Kenyon ruled at Nisi
Prius to the effect, that if there has been any degree of
negligence in the navigating of the vessel, the loss will not
come within the exception in the bill of lading of “ perils
of the sea ," and the ship owner will therefore be liable ;
but this is treated at present as an inaccurate statement
of the law.
Rule discharged.
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MATTHIE V. ROSE.
Use and occupation - Liability for - Non -suit refused at first and afterwards
accepted.
The defendant made over to the plaintiff a farm in part payment of a debt,
stipulating for a re -conveyance on payment of the sum for which it was
accepted, with interest, in three years. Before this arrangement the farm
was leased to one F. , who continued in possession , paying rent to the defen
dant.
Held , that the defendant was not liable to the plaintiff for use and occupation .
Assumpsit on a common count for use and occupation ,
and on other common counts.

Plea— Non assumpsit.
The defendant being indebted to the plaintiff made over
a farm to him valued for the time at 5001. in part payment,
owing him still a sum beyond that. As he considered the
farm worth more than the 5001. he stipulated for a right to
get it back on paying the 5001. and interest in three years.
The
It was conveyed to Matthie, in September, 1848.
defendant, before this arrangement, had leased the farm to
one Freeman for six years ; and after the transaction with
the plaintiff, and up to the bringing of this action , he had
In September, 1849 , the
received rent from Freeman .
plaintiff and the defendant had some discussion about their
The defendant offered to give a quit claim to the
affairs.
plaintiff, and to give him possession of the farm , if he
would throw off the interest due him ; and the plaintiff on
his part had lately offered him the farm back, if he would
pay part of the 5001. down , and the residue in a year.
They came to no agreement, however, and disputed about
their arrangement, the defendant affirming that the plaintiff,
when he took the land was to give a bond to reconvey ,
and the plaintiff denying it.
On this evidence the defendant moved in this action ,
brought by the plaintiff for use and occupation, for a non
suit, contending that there was no contract, express or
implied, to pay for occupation , and no such relation as that
of landlord or tenant existing, wherefore assumpsit for use
and occupation would not lie, nor the action for money had
and received , for that the rent from Freeman was not
received by the defendant on the plaintiff's account.
The

603

MATTHIE V. ROSE .

learned judge proposed to reserve the point, but the plain
tiff insisted on the case going to the jury, and the judge
was directing the jury to find for the defendant when the
plaintiff elected to be non-suited.
G. Sherwood moved to set aside the non-suit.

He cited

Tew v. Jones, 13 M. & W. 12 ; Bull v. Sibbs, 8 T. R. 327.
McDonald, Q. C. , shewed
Lloyd,

cause,

and cited

Price

v.

3. U. C. R. 120 ; Doe Roby v. Maisey, 8 B. & C.

;

;

867 ; Hellier v. Sillcox, 1 L. J. (Q. B.) 295 ; Standen v.
Christmas, 16 L. J. (Q. B. ) 265 .
ROBINSON, C. J., delivered the judgment of the court.
Unless something was said at the trial expressly reserv
ing to the defendant leave to move against the non -suit ,
this application should not be entertained ; for nothing can
be clearer than that, when the judge proposes to reserve a
legal question for consideration in term, and the plaintiff
insists on going to the jury, with a direction from the court
upon the point, if, when he finds the judge giving such a
direction to the jury as must result in a verdict for the
defendant, the plaintiff interposes, and in order to save
himself from being finally concluded by a verdict against
him desires to be non-suited, he cannot move afterwards
against the non -suit ; and if, under such circumstances,
leave was given to him to take that course , it certainly is
an indulgence contrary to ordinary practice.
But except as this case might serve as a precedent, it is
not important to question the plaintiff's right to move, be
cause we are of opinion that the law is against him , and
that the non- suit is right.
The position of the plaintiff and the defendant in regard
to this land is somewhat equivocal. They were neither
on the common footing of mortgagor and mortgagee, nor
was it a case of vendor and vendee. If it came under this
latter description , the law is plain that when a vendor after
conveying remains

in possession, no action lies by the

vendee against him for use and occupation, unless there be
something to shew that he was holding upon an understand
ing that he was to pay for his occupation ; otherwise he is
in merely as a trespasser liable to be dispossessed as such
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at any moment.

If we are to look upon the parties as stand

ing in the relation of mortgagor and mortgagee, to which
their case comes nearest, there is still no authority for the
defendant as mortgagor being held accountable to the
mortgagee for rents or profits in an action for use and
occupation.

What he has to pay is the interest on his debt ,

or rather his deht and interest, and until the mortgagee
takes possession the mortgagor is substantially regarded as
owner, and holding on his own account.

The mortgagee
may no doubt entitle himself to payment of rent from any

tenant whom the mortgagor may have put in, by giving
notice to the tenant that he must pay him ; but no sanction
can be found for subjecting the mortgagor to an action for
use and occupation so long as he has been allowed to
continue in possession undisturbed , and relying solely on
the mortgagee's right to the rents and profits by virtue of
his mortgage. All authority is against it, as well as the
constant usage that prevails between parties under such
circumstances.

The cases of Doe dem . Fisher v. Giles , 5
Bing. 426 ; Moss v. Gillimore, Dougl. 282 ; and of Birch
in
v. Wright, 1 T. R. 382, shew clearly that a mortgagor
possession is not liable for rent : I mean where there has

been no agreement to that effect, and nothing to rest upon
but a supposed implied contract.
We might indeed imagine from the language of the court
in Tew v. Jones, 13 M. & W. 12, that in the opinion of the
learned judges who decided that case, an action for use and
occupation would lie by the mortgagee against the mort
gagor ; but that was not the question before them , and they
rather allowed counsel to assume it than lay down such a
proposition themselves. And it is quite clear that Partridge
v. Bere , 5 B. & Ald. 504 ; which was referred to there as
shewing that a mortgagor is liable to such an action, deter
mines no such thing .
Nothing can be more express to this point than the lan

guage of Littledale , J. , in Pope v. Biggs, 9 B. & C. 245 ,
where he says, “ The mortgagee is not entitled to recover
as mesne profits the bygone rents actually paid over to the
mortgagor, because he suffered the mortgagor to remain in
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possesion and receive the rents ; but as to those not actu
ally paid over, he is entitled to recover them .”
We are of opinion that the plaintiff was properly non
suited.
Rule discharged.

WRIGHT ET AL . V. Cook.
Promissory note - Set-off - Barter .
A. sold to B. certain goods, and a claim on one C. of 251. , taking a horse
in payment for the goods, and B’s promissory note for the claim . B. took
from A. an order for the goods on the warehouseman in whose charge
they were, but on presenting the order he was unable to obtain them.
Held ,in an action by A, against B. on the note, that the defendant might set
off the value of the horse.
Assumpsit on a promissory note of the defendant, made
on the 22nd of January, 1850, to Wright, Bracketts, and
Averill , or bearer, payable in eight months, for 251.
The defendant, among other defences, pleaded set -off.
At the trial before Sullivan , J., at Niagara, it appeared

that one Davis was indebted to the plaintiffs in 251. 9s. 6d.,
and that the plaintiffs had sold him certain goods to the
amount of 501. and upwards, which had been sent to him
from the plaintiffs, merchants in Toronto, and were lying
in the warehouse of one Hodges at Port Stanley. The
plaintiffs, finding, as it seems, that Davis's circumstances.
were bad, and that he failed to pay , sold the goods while
they were lying there to the defendant Cook for 501., who
gave his note to the plaintiffs for them , payable in eight
months ; but immediately afterwards, the plaintiffs' agent,
wishing to buy a horse which the defendant had there,
proposed to him that he would take the horse at 501. in
payment for goods, and give up his note which he had
just made, provided the defendant would assume the
debt of 251. 98. 6d. due by Davis to the plaintiffs, and
would give his note for 251. for the balance, payable in
eight months. This was agreed to, and the note sued
upon in this action, was in consequence given by the .
defendant.
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The plaintiffs' agent at the time gave the defendant an
order on Davis, requesting him to give the defendant
authority

to

receive

the goods from Hodges ; and

the

defendant went soon afterwards and presented the order,
but was told by Hodges that the goods were levied on by
the sheriff for a debt due by Davis to a third party. The
defendant never got the goods.
It was contended by the plaintiffs that the giving of
the order to Hodges amounted to a delivery of the goods,
though the defendant in fact never received them ; and
that the transaction being one of barter of the defendant's
horse for the goods sold, the defendant could not make the
horse the subject of a set-off, as upon an implied assumpsit
by the plaintiffs to pay for him in money .
The defendant had given on account (presuming that he
would get the goods) his horse, valued at 50l. and his note
now sued on for the balance, but he had been unable to
get the goods, and he claimed the difference between
Davis's debt to the plaintiffs which he promised to pay, and
for which he looked to Davis, and the price agreed to be
paid for the horse ; and the verdict was given for this sum
(251.) with leave to the plaintiffs to move to have the ver
dict entered for them .
Eccles obtained a rule nisi to enter a verdict for the
plaintiffs on the leave reserved, or for a new trial on
the law and evidence, and for misdirection. He conten
ded that the value of the horse could not be claimed as
a set -off in this action, but that the defendant must bring
his action against the plaintiffs for non -delivery of the
goods , if they were not to be considered as having been
actually delivered to him by the giving him the order upon
Hodges. He cited Harrison v . Luke, 14 M. & W., 139.
Becher shewed cause .
ROBINSON, C. J. delivered the judgment of the court.
The case referred to of Harrison v. Luke, is not
applicable, because there nothing had happened since
the contract to alter the circumstance or change the
liability of the parties.

The plaintiff sued for the price

DOE DEM. DAVIDSON ET AL. V. GLEESON.

607

in money of certain goods for which the defendant had
only promised to pay him in ochre.

Here the plaintiffs
sue the defendant on his promissory note for 25l. The
defendant sets up as a set- off a horse sold and delivered to
plaintiffs for 501., and not yet paid for.

The defendant

imagined at the time that he was getting certain goods in
payment for the horse which he had agreed to take ; but
he could not get the goods — not because the plaintiffs
neglected to deliver them , or would not deliver them , but
because the plaintiffs having already put the goods out of
their hands and control, they had been otherwise disposed
of, and the defendant could not obtain them on an order
which the plaintiffs' agent gave him.
There was no agreement still open between the parties as
to the delivery of goods. The plaintiffs' agent pretended to
deliver them by his delivery order, but he was too late . It
was the same in effect as if, while they were making their
bargain the goods had been accidentally burnt while in
Hodge's warehouse. The plaintiffs had bought in this case,
as they would have in the case supposed, a horse of the de
fendant, valued at 501., and meant to pay for him, and be
lieved perhaps that they had paid for him by a turn which
failed of its effects. It was in fact no barter, for nothing
was given in exchange, and the plaintiffs continue liable
for the price of the horse.
Rule discharged.

DOE DEM. DAVIDSON ET AL. V. GLEESON.

Trial by proviso.
Where the plaintiffs' attorney, at the defendant's request, countermanded notice
of trial, and the defendant's attorney did not object, or afterwards move for
judgment; Held , that the case could not be taken down to trial by proviso at
the following assizes.
The defendant had gone into possession on an agreement
to purchase from the plaintiffs, but failed in his payments,
in consequence of which this ejectment was brought.
Before the assizes in October, 1851 , the defendant himself
went to the plaintiffs' attorney, and earnestly entreated
delay, alleging that he was expecting to sell the land, and
would be able soon to make his payments. The plaintiffs'
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attorney with some difficulty assented, and countermanded
notice. It did not appear that the defendant's attorney
made any objection , or attempted afterwards to get judg
ment as in case of a non-suit, or moved for the costs of the day.
In the spring of 1852, the defendant carried down the
record by proviso.
On the commission day, the plaintiffs' attorney gave

notice that he objected to the notice of trial by proviso, and
would move the court this term, if the defendant should
proceed.
The defendant's counsel appeared at the trial, and con
fessed lease, entry , and ouster ; and , no one appearing for
the plaintiffs, a nonsuit was entered .
Leith moved to set the nonsuit aside. He contended
that under the circumstances the defendant could not
properly take the case down to trial by proviso - Smith v.
Blundell, 1 Chy. Rep. 226 ; Dore v. Hayden, 6 M. W. 626.
Miller shewed cause, and cited Mewburn v. Langley, 3

;

T. R. 1 ; The King v. McLeod , 2 East, 206, note b
Smith v. Rigby, 3 Dowl. 705 ; Phillips v. Dance, 9 B. & C.
769 ; Godfrey v . Wade, 6 Moore, 488 ; Draine v. Russel
et ux. 10 Jur. 392.
ROBINSON, C. J., delivered the judgment of the court.

In England it appears, from the case of Smith v. Blundell,
1 Chitty's Rep. 226, that a rule of court was necessary to be
obtained for trying a cause by proviso. The necessity was
dispensed with there by rule of court -

H . T. 2 Wm. IV.

We have no corresponding rule here ; but the defendant's
attorney has assumed that he could, without any rule, give
notice of trial by proviso, though by the former practice in
the Kings's Bench in England a rule was required to sanc
tion it. The trial by proviso is now in a great measure
disused , the reinedy for obtaining judgment as in a case of a
nonsuit being commonly resorted to ; and clearly this was
not a case in which this unusual course should have been
taken, because the plaintiff was not in fault. He had not
delayed the suit by any laches, but had only given way to
the importunity of the defendant, and forborne to go to trial
from indulgence to him, countermanding his notice .
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As to the objection on the other side, that the plaintiffs
should not have acceded to the defendant's request, but
should have communicated with his attorney ; it does not lie
in the defendant's mouth to urge that. The trial by proviso
is given for his protection in proper cases, that the cause
may not be kept hanging over his head vexatiously ; and
we cannot allow him to complain of that as vexatious
which was done at his own request, and by which he was
no doubt much favoured.

It cannot be imagined that his

attorney would have objected to a kind indulgence being
granted to his client, and we see no appearance in any
thing before us of the attorney having remonstrated against
it, though he must soon have known it, until just before the
second assizes he surprised the plaintiffs with notice of trial
by proviso.
The plaintiffs were not in default. It was not therefore
a case for trial by proviso, and we make the rule absolute.
Rule absolute.

WAFER V. TAYLOR AND MÄLEAN .
Mortgagor , liability of, for use and occupation, and for waste - Nolle prosequi
informally entered .
A mortgagor continuing in possession is not liable to the mortgagee for rents
and profits, or in general for waste.
Where a nolle prosequi as to one defendant was filed only with the clerk at
the assizes, the court held that it could not be recognised, and that a rule
to reduce the verdict was therefore properly entitled as against both
defendants.

The defendants made default in appearing.

Judgment

was signed on the 10th of April , 1852, and a writ of inquiry
issued on a suggestion of the plaintiff that he was entitled
to damages for use and occupation, and for waste. Dam
ages were assessed at 77. 10s.
At the assizes the plaintiff's attorney filed with the clerk
a nolle prosequi as to the defendant McLean, but that defen
dant was not discharged in any more formal manner.
The plaintiff, when he served his writ, had served a
notice on both defendants that he intended to claim on the
trial for use and occupation, rents and profits of the
premises, but the motion made no mention of waste.
39
9 U.C.Q.B.
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The plaintiff first owned the land, and sold it to one
Kenny, taking back a mortgage for the purchase money.
Kenny paid only a small sum on the mortgage, and at the
time of bringing the action was in default. The defendants
held under him.

The plaintiff proved that firewood had

been lately cut by the defendant Taylor on the place, but not,
as it seemed , for sale. By the deed no right ofpossession
was reserved to the mortgagor.
The learned judge held that no action would lie for
mesne profits or for waste, upon this evidence by

the

mortgagee against the mortgagor ; but he allowed the jury
to assess damages, reserving leave to the defendants to
move to reduce the verdict to nominal damages.
Smith, Q.C., moved to have a verdict entered for the
defendants, or for the plaintiff for nominal damages, on the
grounds that the plaintiff was not entitled to recover from
the defendants any damages, or any substantial damages ;
and that the evidence did not bring the case within the
statute 14 & 15 Vic. ch . 114, secs . 12 & 13.

He objected

also that a nolle prosequi having been entered as to McLean ,
the rule should have been entitled as against Proudfoot
alone. He cited Pope et al. v. Biggs, 9 B. & C. 245 ;
Keech v. Hall, Dougl. 21 ; Burne v . Richardson, 4 Taunt.
720 ; Doe v. Harlow et al. , 12 A. & E. 40 ; Hodgson et al.
v . Gascoigne, 5 B. & Al. 88 ; Ex parte Temple in re
Skinner, 1 Gl . & Jam . 218 .
O'Reilly shewed cause, and cited Colman v. The Duke
of St. Albans, 3 Ves. Junr. , 25.
ROBINSON, C. J., delivered the judgment of the court.
We consider the rule properly entitled as in the cause
against both defendants, there being nothing that we can
recognize as the entry of a nolle prosequi discharging the
defendant McLean .

The

defendants, having

allowed judgment to

go by

default, must of course be subject to have nominal damages
assessed against them ; but we think there was no founda
tion in the evidence for any further recovery. At the trial,
damages seem to have been claimed by the plaintiff as
mortgagee, only on account of alleged waste committed by
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the defendants while holding under the mortgagor. If he
had claimed damages as for use and occupation , or rather
had gone for mesne profits, we think it clear he should not

have been allowed to recover for them , for the reason given
by us in the case of Matthie v. Rose, determined this term (a );
our opinion being, that a mortgagor, while he is allowed to
occupy, though liable to be dispossessed at any time, is not
liable for rent or compensation in the nature of rent, as
upon an assumpsit to be implied from the mere fact of the
mortgagee having the legal title ; and persons in possession
under the mortgagor stand in the same situation . Then, as
to damages for waste, the same principles apply.

The

mortgagee has his remedy in equity for restraining waste
by the mortgagor, which remedy is only resorted to under
particular circumstances ; but we cannot hold as a general
rule that the mortgagor of land in this country, suffered to
continue in possession, is guilty of waste if he takes fire
wood for the use of his house, and nothing more than that
was shewn here.
All authority is against it. Besides, in
this case the plaintiff was not in a situation to urge a claim ;
for in his notice, which he gave under the statute 14 & 15 Vic.
ch. 114, sec. 12, he intimated no intention to claim on that
ground. We consider it quite clear that this statute gives
no right to recover profits or damages for waste in an eject
ment case , except when the facts are such as before the
statute would have given a right to recover in a proper
action brought for that purpose. It gives no new right,
only a more summary and convenient remedy.
We make absolute the rule for reducing the verdict to
nominal damages.

DARLING V. WALLACE .
Ejectment— Description of part defended for, effect of 14 do 15 Vic. ch . 114.
Where in ejectment the defendant in his notice described the land for which
he intended to defend as a part of the lot mentioned in the writ, he was
not allowed to contend at the trial that what he defended for was not in.
cluded in such lot, and therefore not the property of the plaintiff.
Ejectment for lot 1 , in broken front concession of the
township of Escott, in the county of Leeds.

(a) Ante, page 602,
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The defendant, by his notice, given under the new eject
ment act, limited his defence to " a part of the said lot men
tioned in the said writ ;" describing such part by metes
and bounds.
At the tria ), before Burns, J., at Brockville, it was ad
mitted that the plaintiff was the owner of this lot, but the
defendant contended that the tract defended for was not
embraced within it.

The point disputed was, whether the

patent for No. 1 covered a small piece of broken front
between the even line in rear of the river and the river.
The learned judge considered that the description and the
plan produced shewed that the front was bounded by the
river, from the one angle to the other ; and besides, as the
defendant in his plea and notice had expressly admitted
that the small piece of land for which he was defending
formed part of No. 1 , and had further admitted that all the
land in the patent produced did belong to the plaintiff, which
patent professed to grant the whole of lot No. 1 , that he
was precluded from attempting to shew that the land which
he claimed was not embraced within the patent ; and under
this direction the verdict was found for the plaintiff, re
serving leave to the defendant to move for a nonsuit.
Richards moved for a nonsuit on the leave reserved , or a
new trial on the law and evidence, and for misdirection.
He cited Doe dem. Gilkison v . Shorey et al. 1 U. C. R. 341 .
G. Sherwood shewed cause .
ROBINSON, C. J. - Our opinion in this case is that the
defendant having by his plea and notice expressly defended
for a part of the said lot, No. 1 , mentioned in the writ, is
not at liberty to contend at the trial that what he defends
for is not a part of lot No 1 , and on that account is not the
property of the plaintiff.

He undertakes to shew that the

plaintiff for some reason has not a title to a certain part of
No. 1 , to which the defence is limited .
Rule discharged.

SCOTT V. VANCE.
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SCOTT V. VANCE.
Trespasan Justification --Motives of defendant, when may be enquired into
Right of defendant to a verdict on the general issue.
Toan action of trespass quareclausum freqit the defendant pleaded justifying
the entry under a warrantof distress, and the plaintiff replied de injuria.
Held , that under these pleadings, and under the facts proved, there could be
noenquiry into the defendant's motives ; that the plaintiff, havingprevented
thedefendant from distraining, was not at liberty to show that he had no
intention of executing the warrantwhen he entered,although nothing was done
inconsistent with suchan intention . (This case was distinguished from Lucas v.
Nockells. )
A defendant succeeding on a plea of justification, is not necessarily ontitled to
a verdict on the general issue.
The declaration charged that the defendant, on the 1st of
1851 , and on divers other days, &c., broke and

August,

entered a dwelling house of the plaintiff, on Duke-street in
Toronto, and broke doors, and disturbed the plaintiff in his
possession .
The defendant pleaded—1 . Not guilty ; 2.
plaintiff held the premises as tenant to one Mrs.
a certain rent, &c . , payable monthly ; that 41. was
for seven months rent, wherefore the defendant,

That the
Ward, at
in arrear
as bailiff

of Mrs. Ward, and by her command, entered into the said
house, the outer door being open, to distrain for the arrears
of rent, as he lawfully might, which is the same alleged
trespass, &c.
The plaintiff replied de injuriâ to the second plea.
At the trial, before Draper, J. , at Toronto, the plaintiff's
son swore that the defendant came there about 8 o'clock ,
a.m. , in August, and that the outer door being open he
went in, but the room door opening from the passage was
fastened ; that the defendant, asked to be let in, but the
plaintiff refused ; and the defendant as this witness swore
kicked at the door, and with an axe went and struck
against the door and split it, but did not gain admission,
and that he went away and got assistance, and returned, but
what he did afterwards was not shewn :-whether he en
tered, or what use he made of his entry, if he did get in.
It was proved that there was rent due to Mrs. Ward, the
landlady, who gave the defendant a warrant to distrain,
and the rent was afterwards paid .
The plaintiff's witness swore that he did not hear the
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defendant say anything about rent, but that he asked for
the key, and said he wanted possession of the house.
The defendant called a witness who swore that the door
had not been split or struck with an axe, as the plaintiff's
witness stated .
The learned judge told the jury that if they believed the
plaintiff's witnesses they must find for the plaintiff on the
first plea — that the replication to the second plea seemed
informal, but, taking it as it stood, it only put in issue the
fact of the defendant having such an authority as he had
pleaded - in other words, whether he was Mrs. Ward's
authorised bailiff, and went there to distrain — and if so ,
they should find for the defendant on the second issue.
The plaintiff's counsel contended that the replication
put in issue not merely the existence of the authority, but
whether the defendant went there to distrain , or for some
other purpose. The learned judge considered that the jury
were not at liberty to enquire into the motives of the de
fendant in going there ; and upon such direction the jury
found for the defendant.

Eccles moved to set aside the verdict as being contrary
to law and evidence, and for misdirection, or to enter a
verdict on the first issue for the plaintiff ; he admitted that
the position that the mere motive of the defendant was put
in issue, was not sustainable, but he contended that the jury
should have been told to inquire whether the defendant,
though entering nominally under the distress warrant, was
not actually endeavouring to get possession of the premises,
and he relied on the case of Lucas v. Nockells, 4 Bing.
729 , 10 Bing. 157 ; he cited also Carnaby v . Welby et al.
8 A. & E. 872 ; Oakes et ux. v . Wood, 2 M. & W. 791 ;
Price v. Peek et al. 1 Bing. N. C. 380 .
Vance ( the defendant ), contra, cited Ellison v. Isles, 11
A. & E. 665.
ROBINSON, C. J. - On the first argument of this case, I
formed my opinion that the verdict was correct, and that
there was no good ground for excepting to the learned
But it has been strongly
judge's direction to the jury.
urged by Mr. Eccles, on the part of the plaintiff, that the
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view given of the law at the trial was erroneous, being in
consistent with the principles on which the case of Lucas
v. Nockells was determined , and later cases in which the
courts have governed themselves by that decision.
I have no doubt now , after carefully considering these
cases, in particular the judgment of Best, C. J., in Lucas
v. Nockells, 4 Bing. 740, and the judgments given by
Baron Bayley and by Mr. Justice Littledale in the same
case in Error, 10 Bing, 182, 190, that although the defendant
had legal authority to enter and distrain, yet if his conducti
shewed that he did not in fact act upon that authority, nor
enter for that purpose, the defence would not avail him .
But looking at the facts of this case, I concur in the view
taken of it by my brother Burns, and which he will state
more at large, and according to which view of the law I
think the verdict was properly given for the defendant, and
ought not to be set aside on the ground of misdirection.
The defendant having authority to distrain upon goods

in the plaintiff's house, goes for that purpose as he alleges
n his plea. He found open access to a passage , common
to the plaintiff's dwelling house and to another house , or
houses, opening into the same passage. In entering into this
passage he was not entering upon the exclusive possession
of the plaintiff. When he desired to get admittance into the
plaintiff's house by the door which opened out of this
passage he found it fastened, and the plaintiff was inside
forbidding his entrance. According to the evidence given
for the plaintiff, the defendant endeavoured to force the
door, and damaged it in the attempt. According to the
defendant's evidence, he did no harm to the door, what
ever ; and as the witness who swore this was disinterested,
and had examined the door and found, as he declared , no
mark of blows upon it, I dare say the jury were satisfied
that no injury whatever had been suffered by the plaintiff,
and that he had in truth brought this action for nothing :
but, at any rate, the defendant being opposed and forbidden
to enter, did not enter, but gave up his object, whatever it
was, and went away .

No case, I think , goes so far as to

say that he can be made a trespasser, under such circum
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stances, by a jury considering that he had it not in mind to
distrain, although he did nothing inconsistent with such an
intention. This would be reducing the issue strictly to an
irquiry into the motives of the officer, and not into the
facts; for, being prevented from entering, he did nothing
which , as in the case of Lucas v. Nockells, could be re
ferred to a different intention from that of executing the
process.

The plaintiff assumes a right to say , “ If I had

let you into the house you would not have distrained , and
therefore I treat you as a trespasser in endeavouring to
He calls on the jury to decide that he never meant
to distrain, though he would not give the defendant the
opportumity of shewing what he would have done.

enter .”

The plaintiff's counsel has raised a question about his
right to have a verdict entered for him on the plea of not
guilty. If he was clearly entitled to it, and insisted upon
it at the trial, we should , according to the practice, afford
the defendant ' the alternative of consenting to a verdict
being so entered on that issue ; but, looking at the evi
dence, we are not certain that the jury would have found
for the plaintiff on the general issue, if the plaintiff had
urged it, and it had been left to them . But it is urged that
whenever there is a special plea of justification found in
the defendant's favour, the plaintiff must, as a consequence,
be taken to be entitled to a verdict on the general issue,
because he has succeeded on a plea whith involves an
admission that he committed the act. According to this
there could never be a general verdict for the defendant in
such cases, but the practice is constantly otherwise.

In

slander, when the defendant denies the speaking the
words , and yet pleads that they were true, he often receives
a general verdict.
DRAPER , J.-I think this case clearly distinguishable
from Lucas v. Nockells. There the defendant did acts
entirely inconsistent with the execution of the fi. fa ., after
seizing or pretending to seize under it, and disposed of the
goods seized in a manner consistent with a different claim
or right they had to the goods.

Then again, there was a

new assignment as well as a traverse, though it is not very
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easy to say what effect was given by the judgment to these
particular pleadings. In this case the defendant did no act
which the warrant to distrain did not authorize ; on the
contrary, he did not go nearly so far as his authority would
have justified.
He seized no goods — he never even got
into the room where the goods were - he desisted from an
attempt to distrain on being threatened with violence,
The question of excess clearly does not arise on these
pleadings. Rent was due to Mrs. Ward, and the jury, by
their verdict, have determined that the defendant had a
warrant from her, for this question was expressly left to
them . The authorities clearly shew, that if he had author
ity, his mere declarations of a different purpose are imma
terial. - Crowther v. Ramsbottom , 7 T. R. 654. Motive and
intention were all that were insisted on at the trial as what
should have been left to the jury, and as to these Mr. Eccles
has very properly abandoned the objection .

But, in reality, that is all that could , upon the evidence ,
have been submitted in order to defeat the effect of the
warrant, for no act is shewn to have been done for which
the warrant is not a complete justification ; and it does not
appear to me consistent either with reason or authority ,
that because the defendant used language inconsistent with
the warrant, and because he did not do more under it, and
because he abandoned the prosecution of what the warrant
authorized on meeting with opposition and threats, that
he can be considered as a trespasser by reason of what he
said, though he did nothing which he had not legal
authority to do, and much less than that authority would
have justified (a).
BURNS, J.-In cases like the present, when Lucas v.
Nockells is relied on , it becomes necessary to compare the
pleadings of the cases, and see clearly what the precise
points are which are raised in issue. In Lucas v. Nockells
the plaintiff replied to the defendant's justification under
the writ, that the defendants, of their own wrong and with
out the residue of the cause by them in their plea alleged,
committed the trespasses ; and also new assigned that the
Groenvelt v. The College of Physicians, 1 Ld. Raym . 454 ; 12 Mod . 386 S.C.
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defendants, for other purposes than those mentioned in the
plea, entered the ship, and that more violence was resorted
to than necessary. In the case before us the defendant has
pleaded that rent was due from the plaintiff to Ann Ward,
wherefore the defendant as the bailiff of Ann Ward, and by
her command , entered the house to distrain the plaintiff's
goods, which is the trespass complained of. The plea does
not enumerate what trespasses it is intended expressly to
cover, as the form usually is, but is in effect a justification
of the entry into the dwelling-house, by the command of
Ann Ward. The substantial trespass complained of in the
declaration is the breaking and entering ;
stated as aggravation.

the remainder is

The plaintiff, by the general tra

verse , has put in issue whether any rent was due from him ,
and the authority to the defendant, as well as his right to
enter under it for the purpose of distraining. It appears
the defendant did not in fact complete the distress, but
left the premises without effecting the object for which he
went there. Under these pleadings, and differing as they
do very materially, both in form and also in substance, as
the nature of the two cases shew when we look at the facts
of each , the question is whether the defendant's motives and
intentions can be inquired into, as they might where the
matter is a mixed question of law and fact, so inseparable
as that the whole must be submitted to the jury.
1st. As to the general question - I do not think the mo
tives with which the defendant acted can be inquired into
at all; and under the pleadings in this case , it appears to me
it is not open to the plaintiff to say that the defendant's
authority was merely colourable, and the entry made for
some other purpose than contemplated by the warrant. The
judgment in Lucas v. Nockells, in the Exchequer Chamber,
proceeded upon the ground that the new assignment opened
the door to the inquiry, whether the defendants acted
under the writ or not. Best, C. J., says, “ If a man has
done what he is justified in doing, and no more, the law
in many cases will not permit his motives to be inquired
into ; as if he had a right to prosecute for a crime, or
to arrest for a debt, there can be no inquiry with what
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motives these acts are done ; but if he does more than as
a prosecutor or creditor he had a right to do, he will not be
justified, and it becomes proper to inquire whether the pro
secution and arresting were not mere pretences.” With this
proposition I fully agree ; but I understand the language
used , as indeed the whole judgment, to apply to the state
of the pleadings , or, at all events, to the whole facts which
the plea, irrespective of the new assignment, raised .

That

it must be understood is clear from the argument of the
defendant's council, and as noticed in the judgment, for it
was put in defence on the broad ground that having the
authority of the writ to do what they did the authority
would protect, although the defendants did not act under
it.
The whole ground work of the ( first judgment was,
that, by the replication and new assignment together the
plaintiff did not deny the motive with which the writ of
execution was executed, but denied that the defendants, in
doing what they did, used the writ, or sold the goods, or
levied the debt by a sale under it. When the case came
before the House of Lords, it is true, Mr. Justice Bosanquet
proceeded in his judgment on the

ground that the new

assignment may be laid out of the question, and he was of
opinion that it was competent for the plaintiff to shew that
the acts of the defendants was not really done under, or in
execution of the writ, but under another claim ; and that
the writ, and proceedings under it, were a mere colour and
contrivance to get possession of the goods, he carefully
abstains from saying a word that can support the preposi
tion that the motives of the defendant are inquirable into,
but he rests his judgment upon the fact that it was proved
the defendants had, after they obtained possession of the
goods, made an illegal disposition of them.

Mr. Justice

Gaselee evidently, though not entirely so, relied much upon
the new assignment. Mr. Justice Littledale thought the
new assignment of no use to the plaintiff, and that the
plaintiff could not have maintained his action by resorting
to that. He rests his opinion upon the point that acts may
be proved upon the traverse of the plea to shew that the
writ was not acted under, but he says that if the execution
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was executed , then he did not think it could be inquired
into what motive the defendant had in suing out the writ.
Mr. Baron Bayley says it was not necessary to say anything
upon the new assignment, for he was of opinion that upon
the traverse absque residuo cause it was competent for the
plaintiff to shew that the acts of the defendants were not
really done under, or in execution of the writ, but for
another purpose and another claim ; that the writ, and
proceedings under it, were a mere colour and contrivance
to get possession of the goods.

In Oakes v. Wood, Baron

Parke says of Lucas v. Nockells, “if that case had estab
lished the general proposition, that the motive and intention
with which an authority given by law was exercised could
have been inquired into on the general replication de inju
ria, we must have held that such a course must be pursued
in all cases, though it might be at variance with the sup
posed rules of law existing before; but we do not find any
such general proposition established either by the opinion
of the majority of the judges, or the judgment of the House
of Lords , so far as can be collected from the report of their
lordship’s proceedings .” Now, on comparing the case be
fore us with Lucas v. Nockells, we shall see that the evi
dence which the plaintiff desires should be submitted to
the jury must inevitably open the very question which all
the judges disclaim as being open in that case, and , as it
appears to me, would in the case before us, if the evidence
were received, be open, though not a question of law and fact
inseparably mixed together.

In Lucas v. Nuckells

the

defendants could not have rested their defence with simply
shewing the judgment and execution, and the right thereupon
to enter the ship, but they were compelled to go further in
their justification, and say that the good were seized and sold
by virtue of and under the writ. It was proved as a fact, that,
instead of the goods being in truth sold under the writ to
satisfy its exigency, they were delivered over to the execu
tion creditor for other purposes than to satisfy the debt,
consequently the plea was untrue, and the legal inference
was irresistible that the entry was but a pretence ; and so
in truth the writ, though valid for the purpose if used, was
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not acted under, and the defendants were trespassers ab
initio. The general traverse of the plea was well calcu
lated to raise the issue determined in the case, because the
defendants, to complete their justification, were required to
establish the truth of the whole plea, and could not stop
short with the entry merely. In our case the defendant has
justified the entry only under the authority. The entry is
admitted on both sides, and the traverse is whether the
defendant had the authority to do what he did, and for the
cause alleged.

The defendant has proved that rent was in

arrear , and that he had the authority of the landlady to
distrain , and so he establishes a legal right to enter. In
Lucas v. Nockells, the plea was disproved in fact by the
acts of the defendants, but in this case the plaintiff proves
no act in contravention of the warrant, but he desires that
the defendant's motives and intentions with which he made
the entry, should be made the subject of inquiry, and thus
inferentially to make out that though the defendant had
the warrant , yet that he did not act under it. The distinc
tion between the cases appears to me to be this — in the one ,
acts were proved which the issue warranted to be received
in evidence, from which motives would be inferred that
wouid , not being justified , render the parties trespassers ;
in the other, the plaintiff wishes to establish motives from
which the inference of a wrongful act is to be drawn . In
the first it is founded upon reason , and on authority in
every branch of the law, that it should be so ; but in the
second, reason is against it, and no authority can be found
to sustain the position. If the defendant had committed
any excess in the execution of his warrant, that should
have been replied , and the plaintiff might have done that,
though at the same time he denied the legal right to enter.
The defendant proved his plea, and, as it appears to me,
the plaintiff can in no way disprove that position but by
an inquiry into the motives and intentions of the defendant.
There is nothing subsequent to the entry set up in defence
or traversed which could by possibility bring in question
any act of the defendant upon which to found an inquiry
respecting his original motives, and therefore, the moment
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we go in this case beyond the warrant, the inquiry must
No
necessarily result in one of motives and intentions.

object is set forth in this plea as being accomplished by
means of the warrant, the inquiry into which might deter
mine whether the defendant was to be treated as a trespasser
ab initio .
2. Can the defendant's motives and intentions be inquired
into, because he has not stated that the distress was not
completed under the warrant ? Here again the case differs
from Lucas v. Nockells, for in that case the action was for
seizing the goods as well as entering the ship, and in this
case the action is only for breaking and entering the house.
The defendant has justified what the plaintiff complains
of, and he could not be called on to do more.

I do not see

that the non - execution of the warrant, because the defen
dant could not fulfil it, places him in a less favourable
position than if he had executed it . Whether the defendant
executed it or not is not in issue between the parties, and I
fail to see that there is any distinction between the execu
tion and non-execution, as respects the question of how far
the plaintiff can go in an inquiry as to the motives and in
tentions. In Lucas v. Nockells, it was not the non - execu
tion of the writ which rendered the defendants liable, but
it was the illegal execution , by which the court held that
the defendants must be treated as not having acted under it.
Mr. Justice Littledale said that if the writ be once execu
ted , then the motives and objects of the party are not inqui
rable into.

I can perceive no sensible distinction

that

should exist in a case where the defendant has been pre
vented from executing the writ by the plaintiff himself. It
appears to me it would be a singular position to hold that
where no acts are put in issue between the parties, which
if in issue the illegal execution of would afford evidence of
motives and intentions, therefore motives and intentions
may be inquired into, from which to draw an inference that
an act intended to be done under the warrant would have
been illegal if completed.
I think the verdict was right under the direction given ,
and that there should be no new trial.

Per Cur. - Rule discharged.

[ 623 ]

GRIERSON

V. THE PROVISIONAL MUNICIPAL COUNCIL OF

THE COUNTY OF ONTARIO. *
By-law - Objections to not apparent on the face - Mode of imposing rates for county
purposes-- 12 Vic. chaps. 78 d 81--13 & 14 Vic. chaps. 64 & 67–14 & 15 Vic.
chaps. 109 & 110.
It is not necessary that a by-law to raise money for county purposes should
contain all the provisions required to perfect the measure ; and, therefore the
same by -law which provides for raising the loan and imposing the rate, need
not apportion the sums to be paid by each municipality,for that may be pro
vided for by a subsequent by -law .
A by-law imposing a rate for county purposes, to be levied on the actual
value of all taxable property in the county is not objectionable, though in
villages, &c. , the taxes are directed to be levied on the annual value, for
such direction is intended only to apply to rates imposed for their own
purposes.
The court is not bound under the act to quash a by -law , unless it appear to be
illegal on the face of it. Where it is attempted to be proved so by extraneous
evidence, it may be discretionary with the court, upon such evidence, when
acting under their common law jurisdiction , to say whether the by-law shall
stand or not.
Cameron , Q. C. , in Michaelmas term , obtained a rule nisi
on the defendants, to shew cause why a by -law , passed
for raising a loan of 60001. for the erection of a court- house
and gaol in the county of Ontario, should not be quashed
with costs :
1. Because the said provisional council which passed it
has no power to levy any rate on the ratable property of
the village of Oshawa, being an incorporated village within
the said county .
2. Because the rate levied on the property in the said
village should have been assessed upon the annual, and not
upon the actual value of the ratable property of the said
village.
3. Because the assessed value, whether annual or actual,

should have been stated separately and distinctly in the
by -law .
4. Because the actual value of the ratable property in
the village, for 1851 , is wrongly estimated in the by - law,
on the assessed value of the ratable property of the whole
county.
* This case was decided in Michaelmas Term of this year, but it isreported
without delay, as involving questions of very general importance with respect
to the municipal corporations.
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5. Because the annual value of the ratable property of the
village for 1851 was 55501., equal to an actual value (under
the assessment law of 92,5001. , while the council have ap
portioned the rate in the by -law on 61,6661. as the actual
value upon the said assessment of 5,5501. of the annual value
of the ratable property of the said village.
The by -law moved against was passed on the 7th of
September, 1852. It is a by-law to raise, by way of loan,
6,0001, and interest, payable within twenty years , for the
erection of a court-house and gaol within the county of
Ontario, viz ., in the village of Whitby. It recites that it
will require 0,7801., to be raised by a special rate, for the
payment of such loan and interest within twenty years from
the 7th of September, 1852 ; and it specifies the sum to be
raised under it in each of the twenty years. It also recites
that the amount of ratable property in the county of Ontario
amounts to 1,459,7601. assessed value for 1851 , and that it
will require the several rates in the pound mentioned in the
schedule annexed to the by-law, on such ratable property as
a special rate for the payment of the interest and the crea
tion of a sinking fund for the payment of the principal of
the loan, according to the 177th section of 12 Vic. ch. 81 ,
as amended by statute 14 & 15 Vic. ch. 109.
And the by-law enacts that the warden may negotiate

for and raise such loan, and may issue debentures for the
same, and that the money shall be applied to the purpose
recited ; that the rates imposed shall be raised and collected
in addition to all other rates, and that the by - law shall take
effect from its date.
In the schedule of rates referred to in the by -law , as form
ing part of it, are inserted the fraction of a penny in the
pound which is to form the rate in each of the twenty years ;
ex . gr. in 1852 to make 6601., the sum to be raised in that
year, 19.807 of a penny in the pound is imposed ; for 1853 ,
to make 6421. , the sum to be realized in that year, 1926, of
a penny is the rate imposed.
This application against the by - law was supported by an
affidavit of Thomas N. Gibbs, that he is reeve of the village
of Oshawa, and as such took to the County Council of
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the United Counties of York, Ontario, and Peel the certified
return of the clerk of the Municipal Council of the Village
of Oshawa of the assessment roll of that village for 1851 ;
that it amounted to 5,5501., as the annual value of the
ratable property in the village ; that the sum was assessed
as the annual value for that year ( 1851 ) ; that it was adopted
by the Provisional Council as the assessment for that year,
and was made the basis for the rate to be levied under this
by -law ; that the same Provisional Council , in estimating
the actual value of the ratable property of Oshawa for 1851 ,
have made it 61,6661., and on such actual assessed value
have based the estimate, and levied the rate in the pound
for the purpose of this by -law ; whereas the actual assessed
value, based on the annual assessed value as it should be by
law , would amount to 92,5001.
There was annexed to this affidavit a certified copy of

the assessments in the county of Ontario for 1851 , on which
the assessment under this by -law was directed to be made.
This paper, signed by the clerk of the county of Ontario,
and to which their seal was attached , gave the " return of
the aggregate value of the assessed property in 1851 , as
rendered by the several township clerks ;" and in this re
turn Oshawa village was included as having assessed pro
perty of the actual value of 61,666l., and of the yearly value
of 5,5501. The clerk certified in this paper that the valua
tions contained in it were the valuations on which this by
law was based.
In opposition to this application it was sworn that the
taking 61,6661. as the actual value arose from a mistake,
into which the council were led by Gibbs, on whose affidavit
the application was founded , and who took upon himself to
reduce the value returned to 61,6661. , on his own idea that
that was a fairer valuation, being a member of the finance
committee of the united councils.

The warden swore that he did not know until June last
that the sum of 61,6661. was not the full value.

And it

was sworn by the clerk of the Provisional Municipal Coun
cil of Ontario that he took the returns from the printed
minutes of the
40

county

councils of

the united counties
9 U.C.Q.B.
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which stated 61,6661, to be the actual value ; that he be
lieved it to be correct, and found, on endeavouring to prove
its correctness by the sums imposed on the several localities
by the county council, and upon Oshawa as one of them,
“that the sum so stated to be levied on Oshawa, at the rate
therein given, did correspond

with a fund representing

61,6661. : “ that he never knew till after the by-law was
passed that the actual value in regard to Oshawa had been
misstated , and first learned it from Grierson (the applicant)
and Gibbs, when Gibbs admitted that he had adopted the
61,6661. as correct in framing by-laws for other purposes,
and that the return of the council had been made out from
a return for Oshawa in the handwriting of Gibbs himself :
that the difference in the taxation of Oshawa produced by
the error is in favour of Oshawa for the first year of such
taxation (1852) , and only amounts to 131. 178.
Wilson , Q. C. , and Connor, Q. C., shewed cause : they
cited Rex , v. Stacey, 1 T. R. 1 ; Rex v . Smith, 3 T. R. 574.
Cameron , Q. C., and Hagarty, Q. C., contra , cited Rex v .
The Justices of the West Riding of Yorkshire, 12 East. 117 ;
Bates v. Winstanley et al., 4 M. & S. 429 ; Mercer v. Davis,
10 B. & C. 617.
The statutes referred to are noticed in the judgment of
the court.
ROBINSON, C. J.-I should have taken more time to make
up my mind upon this application, if I were not apprehen
sive that considerable public inconvenience might arise from
the county being kept long in suspense.
I have examined all the statutes which seem to bear upon

the question, and though I cannot declare myself to be free
from doubt on one or two points, my opinion is that there
is nothing in this by -law which it is our duty to set aside as
illegal.
The enactments which seem necessary to be considered
in connection with the subject are the following :-12 Vic.
ch , 81 , sec. 36 ; sec . 41 , subsecs. 2 , 21 , 22 ; sec. 60, subsec.
22 ; secs. 155 , 176 ; 177, as amended by 14 & 15 Vic. ch .
109, sched . A. No. 24 ; sec. 179

12 Vic. ch. 78, secs. 11 .

i

12, 14 :-13 & 14 Vic. ch . 64, secs. 9, 11 ; sched. A. part 32,
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amending sec. 172 of 12 Vic. ch . 81 -13 & 14 Vic. ch . 67,
secs. 6, 11 , 13 , 21 , 31 , 32 -14 & 15 Vic. ch . 109 , secs. 4, 10 ,
sched . A. No. 24:14 & 15 Vic. ch. 110, secs. 5 , 6 .
It would be unreasonable to expect that in such a multi
tude of provisions there should be found some real or
apparent inconsistencies, and some enactments of which
we do not readily see the intention and effect.
I take it to have been meant by the legislature, that by
laws to be passed in towns and villages shall impose their
rates for the purposes of such towns, &c. , upon the annual
value of property liable to taxation. In townships it is the
actual value that is to be rated, and the county councils
are to be furnished with returns of the actual value of
ratable property within every municipality, including cities,
towns, and villages, as well as townships. And it seems
to be intended that the municipal councils, having before
them the aggregate ratable property within every munici
pality, when they desire to contract a loan for any county
purpose, shall assign to such locality its proportion to be
contributed towards such loan, and shall by a by-law
direct that to be levied and collected within such munici
pality. But such by -laws need not, as I conceive, to be
law in which provision is made for the loan , and for im
All that is
posing the aggregate annual rate to meet it.
necessary is that the county council must pass such a law,
which will be the authority to the village municipality to
add that to the other sums to be contributed in that year
for county purposes ; and it rests with the village munici
pal council to take the necessary steps for raising the aggre
gate sum for all county purposes as the law directs. The
taxes will be raised by the village collectors, and paid to
the treasurer of the locality, who is to pay over the money
to the county treasurer. This is provided for by the 172nd
clause of 12 Vic. ch . 81 , as amended by 13 & 14 Vic. ch. 64 ,
schedule A. 32.
As to the mode of laying the rates, the assessment act,
13 & 1+ Vic. ch . 67 , sec. 6 , provided that they should be
levied upon the whole taxable property, real and personal,
in proportion to its value.
This gives one general rule for
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all ; and it means, as I suppose, the actual, not the annual,
value. The 11th and 13th clauses seem to be intended to
apply to by-laws of the village councils imposing rates for
the purposes of the locality ; sections 31 and 32 of the
same act provide for the case of rates to be levied in each
locality for county purposes ; and the 31st clause, for some
purpose, does require that the annual value shall be re
turned to the council, in regard to localities, such as incor
porated villages, where taxes are directed to be levied by a
rate on the annual instead of the actual value.
It is the fourth clause of the statute 14 & 15 Vic. ch . 109
which directs how by - laws for the purpose of raising loans

;

for county purposes shall be framed ; and I see nothing in
that inconsistent with what I believe to have been intended
throughout - namely, that the county council, in regard to
all sums which they authorize to be raised by loan for
county purposes, are to lay their rate in the pound on the
actual value of all taxable property in each locality, which
rate is to be founded on a computation of the loan required
to be raised, its proportion to the aggregate value of all the
ratable property in the county, and the proportion which
the ratable property in each locality bears to the whole.
I do not indeed at present understand how the different
enactments could be carried out, unless for such purposes
the county council take as their basis the aggregate actual
value in all localities, and lay the assessment upon that.
I do not see how a calculation could result in one rate upon
property assessed by the two modes of taxation ; and I
confess I do not see clearly what is meant by the sixth
section of the 14th & 15th Vic, ch . 100, unless it is to give
the rule by which the councils are to turn the annual value
of village property into actual value, for the purpose of
combining all in one sum representing the actual value.
However, what we have now to consider is, whether this
by - law is on the face of it in the whole or in part illegal .
It seems to me to follow closely the directions given in the
fourth clause of 14 & 15 Vic. ch . 109. It recites the sum to
be raised by loan, the object of the grant, and the amount
which it will be necessary to collect in each year in order
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within twenty years

and it specifies when such amounts shall be payable ; next
it states what is the amount of the whole ratable property
of the county, which surely must be meant by the act to be
the whole amount according to its valuation ; and, lastly,
the rate in the pound upon that property, which cannot
but be a rate imposed according to one uniform basis of
valuation.
Now, as to the objections to the by -law , taking them in
their order ; First.

The county council is not by this
by-law laying any rate upon property in Oshawa ; they are
only providing for raising a loan, and securing repayment
to the person who shall advance it.
This we must take to
be merely the foundation of other measures which are yet
to be passed.
The question is only whether this by - law is
legal so far as it goes, not whether it does all that is neces
sary to be done for perfecting the measure.
Secondly .
The county council will have to direct here
after, if they have not already done so, what sum Oshawa
must contribute in each year towards repayment of this
loan ;

and when the village council comes to raise the

money, they will have to take care that they do so by such
a method of taxation as the law allows.
Thirdly. I see no necessity for this by - law containing
more than it does.
The county council will no doubt have
to pass a by -law stating what sum in each year Oshawa
must contribute.
Fourthly and fifthly.
I do not see at present that the
council could do otherwise, if they comply with the act,
than give the actual aggregate value.
These exceptions turn upon something extrinsic of and
behind the by -law ; and I consider, as I have already
stated on a former occasion , that if we should assume a
control over by -laws upon such grounds as are relied upon
in this exception, it would not be properly under the 155th
clause of the 12th Vic. ch . 81 , but under our common law
jurisdiction in such cases ; and, looking at the affidavits
filed, I do not think that we should be exercising a sound
discretion in setting aside a by -law for a purpose of such

630

QUEEN'S BENCH, EASTER TERM, 15 VIC .

magnitude, and at the risk of producing much public
inconvenience, upon an allegation of an error in amount
which in its result must be so insignificant — when the effect
of it too , supposing the error to have been committed, is to
diminish, though in a very slight degree, the burthen upon
the village of Oshawa.
BURNS, J.—The first point to determine is, whether there
be anything on the face of the by-law in question which
renders it illegal ; and if not, then secondly, are the facts
extraneous, such as must necessarily compel the court to
quash it.

The recitals in the by-law appear to me sufficiently to
comply with the requisitions of the 177th section of 12 Vic .
ch . 81 , as amended by ch , 109 of 14 & 15 Vic.
The statute
enacts that thereafter every by-law for creating a debt or
contracting a loan , shall recite or set forth by way of pre
amble four things .
This by -law does recite these matters,
but it is contended that the spirit of the act of parliament
requires that the by - law should enact the matters, and that
merely reciting is not sufficient.
The legislature could
never mean that the corporation must in every such by -law
enact for instance , that the whole ratable property of the
county amounted either to one sum or to another sum.
It
would be sufficient to recite what the ratable property
amounted to, in order that it might be seen whether the
rate proposed to be levied would be sufficient to liquidate
the debt within the time mentioned.
Of course notwith
standing the recitals, it would be necessary that the by-law
should enact or give authority to create the debt, and to
bind the corporation to pay it, and to enact the special rate
to be levied upon the property of the county liable to be
rated. This is done, I think, as plainly as it could be done.
It is next objected that the county has no power to levy
any rate on the ratable property of the village of Oshawa,
an incorporated village within the county ; and it is con
tended that the County Council should have signified to the
corporation of Oshawa what proportion of the sum was.
required from that body ; and then the authorities of the
latter body were the proper authority to direct the amount

GRIERSON V. THE MUNICIPALITY OF ONTARIO.
to be levied according to the annual value.

631

This objection

is founded, in my opinion, upon an entire misconception of
the scope and authority of the county council.

This body

is composed of the town reeves and deputy town reeves of
the several townships, villages, and towns in each county,
with the power according to the 22nd sub-division of sec.
41 of 12 Vic. ch . 81 , of levying, collecting and appropriating
such moneys as may be required for its legal purposes, by
means of a rate or rates to be assessed equally on the
whole ratable property of the county liable to assessment.
When the county council has determined the amount which
each township or incorporated village or town in the county
shall contribute, it is the duty of the county clery to certify
the same to the township, town or village clerk ; and in his
turn it is his duty to make out a collector's roll for the
township, town , or village, in which the county rate shall be
described separate and distinct from the township, town, or
village rate.- Vide secs. 31 & 32 of ch . 67, 13 & 14 Vic.
The collector's duty is to collect all the rates upon the roll,
and pay over the same to the treasurer of the township,
town or village; and such treasurer shall pay over to the
county treasurer the portion belonging to the county. And
if the corporation of the township, town , or village do not
cause the amount to be paid over to the county , the trea
surer of the township, town, or village, and his sureties, are
liable to the corporation of the county ; and the collector
also if he be in default, shall be liable to the county coun
cil , whenever

they shall choose to

proceed against him,

instead of against the corporation of such town or village.
Vide sec. 172 of ch . 81 , 12 Vic. , as amended by sch . A. of
ch . 64, 13 & 14 Vic. But, to shew that incorporated villages
within a county which are represented in its council stand
upon the same footing with townships, we have only to read
the 59th section of ch . 81 , 12 Vic. , which enacts that the
municipality of every village which shall be formed under
the provisions of the 58th section shall have the same powers,
duties, and liabilities as the municipality of a township ;
and the off cers thereof shall have the like powers, duties ,
and liabilities.

Oshawa was erected into an incorporated
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village by the act itself, but we can hardly imagine the legis
lature intended that those villages incorporated by the act
should stand on a different footing from those which might
become incorporated under its provisions .
The other objections to this by -law are founded upon the

facts of the case, independent of anything upon the face of the
by -law . A very important question arises upon this branch
of the subject, and it is this—to what extent the court is bound
to give way to objections which may be made to the legality
of by-laws, which depend upon extraneous matter. I have
already said , in Rolls v. the Municipal Council of Welland,
that where a by -law did not disclose something illegal on
the face of it , and such illegality depended upon some
thing to be made out by other evidence, the court was not,
in my opinion , called upon to notice any objection which
the evidence did not clearly point at, and upon which the
council should have notice, and be called upon to answer.
It appears to me reasonable it should be so ; and applying
the same train of reasoning in this case, I do not think the
legislature intended that the court should be compelled to
avoid a by- law, because it could be made out by proof that
some error was committed in a calculation, or something of
that sort done, which would in strictness be illegal. If we
were bound to such strictness, wemight find that we should
be obliged to decide all things done under a by -law illegal
and void , because after some months it was found that an
accidental mistake had been made in a column of figures.
I am of opinion that the true construction to give to the
powers vested in the court to quash by -laws is, that, unless
the by -law be illegal on the face of it, it rests discretionary
with the court, upon extraneous matters, to say whether
there is such a manifest illegality that it would be unjust
that the by-law should stand, or that it had been fraudulently
or improperly obtained . The view is, I think, strongly
fortified by the case of Jones v. Johnson , 5 Ex. 862. That
case arose upon the 92nd section of 5 & 6 Will. IV . ch . 76,
the Municipal Corporations ' Act of England, very similar
to ours.
Under the section mentioned , the rents and pro
ceeds of all corporate property, and all fines received, were
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to be carried to account of the borough fund ; and payment
of debts &c. , salaries of the recorder, town clerk , treasurer ,
and other officers, and election expenses, were to be paid
out of such fund ; and then the section enacts— " and in
case the borough fund shall not be sufficient for the purpose
aforesaid, the council of the borough is hereby authorized
and required from time to time to estimate as correctly as
may be what amount, in addition to such fund, will be
sufficient for the payment of the expenses to be incurred in
carrying into effect the provisions of this act ; and in order
to raise the amount so estimated , the said council is hereby
authorized and required from time to time to order a
borough rate, in the nature of a county rate, to be made
within their borough ; and for that purpose the council of
such borough shall have within their borough all the powers
which any justices of the peace ” &c. The question de
pending was, whether the rate declared under this authority
was retrospective or prospective, it being contended that if
retrospective the rate was void, Whether it were the one
or the other had to depend upon evidence extraneous to the
other. It seemed that some previous debts were included
in the rate. The plaintiff resisted the payment of it, and
replevied his goods when seized under a warrant. Chief
Baron Pollock says— " in my opinion , it never could have
been intended that so many difficulties should be thrown
in the way of making a rate. We ought, therefore, to
give such effect to the words of the statute as will best
meet the exigencies of the case . The legislature has pro
vided that the borough council is to make an estimate, if
that can be done, for the purpose of providing prospectively
for those expenses. It may , however, happen that this may
not be possible, although made with all due care and fair
ness. It may be that the prospective estimate will fall
short of the demand upon it, or persons may fail to pay
their rates, or the rate may become unproductive from some
other cause .

It is impossible for the

council to guard

against such matters. It therefore appears to me that,
under such circumstances, if a rate is made prospectively,
and it turns out to be inadequate to the occasion , and
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another rate is requisite, it is competent to the council to
make it.

But the question here is whether the rate is pros

pective or retrospective ; and I am of opinion that in point
of fact it is prospective, for it was made bona fide, and for
the purpose of providing for payments which it was ex
pected would become payable thereafter. ” In the same
case Baron Parke says— “ The next question is, whether
this rate is bad as being retrospective , on the ground that
the estimate of the council included by - gone expenses ; and
the principal objection is, that the solicitor of the corpora
tion paid a certain sum of money for costs, to save the
corporation from an execution, which sum was to be in
cluded in the bill that he had not then delivered . I think
this circnmstance does not affect the question as against
the defendants, for they issue their warrant in respect of a
rate which, upon the face of it, is perfectly good. The
council have estimated the money which is to be repaid to
the solicitor ; and, although the rate be in fact made in part
for by - gone expenses , it is not a bad rate as regards the
defendants, unless it be clear on the face of it that it was
meant to include by - gone expenses. In Chesterton v . Far
ler, which has been referred to, in a suit for the nonpayment
of a church rate, a prohibition was moved for to the Privy
Council , to which an appeal had been made, on the ground
that the rate appeared to be retrospective and bad from what
appeared upon the pleadings.

This court refused a pro

hibition, the cause being before a court the jurisdiction of
which was not denied , no erroneous proceedings having
taken place there , and the court refusing to presume that
the judicial committee would act incorrectly. Rex v. Silli
fant, 4 A. & E. 354, seems to shew that where a rate was
regular on the face of it, but appeared to have been made
to meet past disbursements, it was not therefore bad, what
ever ohjection might be raised to a retrospective application
of the money in passing the churchwardens' accounts.
Therefore, in the

present case, if the town council were

wrong in making a retrospective rate, no advantage can be
taken of that fact in an action against the defendants in this
case , being the magistrates who enforce the rate by dis
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I by no means say that the town council were wrong

in the course they took. They thought they were right, and
there was nothing fraudulent in their conduct. Some lati
tude must be allowed them under the circumstances ; for
they cannot ascertain in all cases with exactness the amount
of money that will be wanted , but are bound to raise as
nearly as possible the sum that will be required .”

I have

quoted from this judgment at considerable length, because
the principle upon which the by -laws of the different muni
cipal corporations may be attacked is very important to be
well considered and understood. It will be seen that the
case mentioned was brought before the court by the party
from whom the rate was claimed resisting the payment,
and when his goods were seized having replevied them ;
and he contested the right to make such a rate by shewing
matter not upon the face of it , whereby to avoid it as illegal.
If the inhabitants of Oshawa, or even any one of them , con
test the legality of the present by-law, it is, I conceive,
open to them to take the same course as in the case cited ,
and then they may obtain the opinion of the court of last
re: ort in such case. Authority being conferred upon the
court to quash, by a summary application, such by-laws as
may be illegal in the whole or in part, must, I think , be
qualified by the question whether the same be illegal in the
whole or in part upon the face , and that a discretionary
power must be vested in the court in cases where the ille
gality is to be proved by matter extraneous. If any of the
collectors have found it necessary to enforce the payment
of the rate by distress, and we should quash this by -law ,
they would be trespassers, having nothing to fall back upon
and justify their proceedings.

Besides, if parties have paid

their rates under pretence of a good by -law held out to
them , of which they could not be supposed to know whether
it were good or not, what is there to prevent the recovery
back of the money so paid ? All these difficulties are liable
to occur, independent of the fact of involving the holders of
the county debentures in troubles, that they from reading
the by-law in question could not for a moment suppose
themselves subject to.
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The objections made, as appears from the affidavits,
are several. First, that the rate upon the property of
the village should have been assessed upon the annual
and not upon the actual value of the ratable property.
There is nothing in this objection . The 120th section
of ch . 81 , 12 Vic., enacts that in future the collectors' rolls
for the different townships, incorporated villages, and wards,
shall contain the amount of the assessed value of the real,
and also of the personal property of each person whose
name shall appear upon such roll. The 11th section of ch .
67, 13 & 14 Vic. enacts that the sums which shall be re
quired by law, or by any by -law of any township or county,
shall be taxed, rated, and raised upon estimate of the
amount required ; but in cities and incorporated villages
the taxes shall be imposed by by-laws, declaring the yearly
rate in the pound to be levied on the yearly value of all
taxable property ; and the yearly value of taxable personal
property shall be held to be six per cent. on the assessed
value thereof.

The meaning of this provision clearly is, not

that the county rate upon incorporated villages shall be
levied according to the rate which the incorporated villages
are bound to levy upon themselves for their own purposes,
but that the city or incorporated villages are bound to levy
their rates in one mode, and the townships and counties in
another. The incorporated villages within the county, as
regards the county rate, will be equalized with other por
tions of the county , which they would not be if the rate
were levied according to the yearly value, including per
sonal property, in the mode mentioned. The 120th section
of ch . 81 , which I have before referred to, and the 31st sec
tion of ch. 67, shew what is required, and what is to be
done by the clerks of the towns, incorporated villages, and
townships, and this is, as it is expressed, to be for the
guidance of the county council, which is directed by by
law to say what portion of such sum as the county may
require shall be levied in each township, or incorporated
town or village.
The next objection is, that the assessed value of the rata
ble property in the village of Oshawa, whether annual or
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actual , should have been stated separately and distinctly in
the by -law . I can discover nothing throughout the acts to
lead me to suppose that the legislature placed incorporated
villages within the county upon a different footing from the
townships, except as to their internal government and mode
of levying rates for their own uses and purposes.
The next objection , however, is the one mainly relied
upon to avoid this by -law , and that is, that the ratable pro
perty for Oshawa is put down at 61,665l. ; whereas, upon
a calculation of the annual value of 5,5501. at six per cent.,
it should have been 92,500l. I am not prepared to say that
what the council did was an error : on the contrary, it may
be right that they should assume the ratable property of
Oshawa to be 61,6661. I look upon the latter part of the
11th section and the 13th section of the Assessment Act,
ch . 67 , 13 & 14 Vic ., to be special provisions for cities and
incorporated towns and villages in regard to their own tax
ation and not to apply to taxation for county purposes.

It is

assumed that 5,5501, yearly value should produce, as ratable
property, 92,5001.; but I do not see that such must neces
sarily be so.
As to whatever proportion of the 5,5501.
covered the taxable personal property of the village, it
would be so, but a different result might be the case as
respects the real estate. As regards the latter, every sepa
rate tenement with a quarter of an acre or less shall be
estimated at the real rack rent or full yearly value, and the
vacant land shall be estimated at an interest of six per cent.
yearly on the full actual value thereof.

The vacant land

being so estimated , it is capable also of being turned into
an amount of ratable property by calculation, as in the case
of personal property.

As respects the real estate occupied ,

there being no criterion by which to turn the rack rent or
full yearly value into its full value, as the assessors would
appraise the same in payment of a just debt due from a
solvent debtor, it is impossible to ascertain what its ratable
amount would be without a calculation from some given
data ; and without that it is matter of opinion what the
probable actual value, as if taken in payment of a debt,
might be. That these provisions are applicable specially
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to cities and incorporated towns and villages, I refer to the
language of the 6th section , which enacts that the taxes to
be levied either under the Assessment Law or the Munici
pal Corporations Act, when no express provision shall be
made in respect thereof, shall be levied upon the whole tax
able real and personal property of the locality to be taxed, in
proportion to the assessed value thereof. Unless that be so,
and unless it is the duty of the county council to equalise
the taxation in proportion to the assessed value of the
property of the county , I cannot understand the provisions
of the 31st section, which enacts that the county council
shall by by -law direct what portion of the sum required for
county purposes shall be levied in each township or incor
porated town or village. If my view be the correct inter
pretation of the legislative enactments, and if the powers of
the county council be as I have stated, it then follows that
we cannot say that the council did wrong in fixing the rata
ble property of Oshawa at 61,6661., for we have no data
given as to the proportion of the 5,5501. which muy have
been assessed upon occupied real estate. But if we must
necessarily assume that the whole 5,5501. must be turned
upon a six per cent calculation , without reference to the
variation there may be between the real value and the rent
of occupied lands, in order to produce the whole amount of
ratable property , then it is shewn on the part of the council
that they acted bona fide in the matter ; and there does not
appear to have been any idea or intention that one portion
of the county was intended to be favoured more than
another, or that one should be taxed lighter than another .
It appears to me that the rule should be discharged, and
it must be with costs.

DRAPER, J., concurred .
Per Cur. - Rule discharged .

.

[639]

DOE DEM. CAMPBELL V. CROOKS.
Patent-- Inconsistent description of land granted— Appropriation for clergy re
serve, effect of.
In a patent the land granted was described as a certain parcel of land in
the township of Niagara, containing by admeasurement thirty-five acres,
be the same more or less, which said thirty-five acres of land are butted
and bounded as follows, & c.” It appeared that the boundaries given would
embrace about seventy acres, including several lots in the town of Niagara.
(From the facts proved it was clear that this was not the intention of the
government in making the grant. )
Held - First, that the description of the land in the township of Niagara coming
first must govern , and the boundaries be regarded as erroneous and therefore
that no land could pass which at the granting of the patent was included in
the town.
Secondly , it being shewn that in patents bearing date both before and after
that to the defendant, the lots claimed by him were declared to be set apart
as clergy reserves ; that such declaration was conclusive as against the crown ,
and would prevent the land so appropriated from passing to the defendant,
independently of the first objection.
Ejectment for lots 84, 85 , and 86, in the town of Niagara.
Mr. Crooks defended for thirty - five acres, situate in the
town of Niagara, formerly in the township of Niagara, de
scribing them as they are described in a patent to the Hon .
D. W. Smith, hereinafter mentioned ; and it was explained
at the trial that he defended for lots 84 and 85, and part of
86.

At the trial, before Robinson, C. J. , at Niagara, it ap
peared that, on the 25th of May, 1796 , David William
Smith , who was then Surveyor General of Upper Canada
petitioned the Lieutenant-Governor in council , setting forth
that his late father “memorialed the government to grant
him a small farm adjoining the town of Newark,” that he,
the petitioner, had abandoned the possession of so much of
it as fell within the military reservation at Mississagua
Point, by removing the fences and orchards, and by com
mencing to pull down the buildings, and he prayed the
government to grant him “ what remained lying between
the said reserve, the town of Newark, a small run of water
and lake Ontario, containing about twenty - five or thirty
acres . ”
This petition was favourably answered on the 3rd of June,
1796, and on the 24th of August, 1796, letters patent were
issued, granting to the Honourable David William Smith,
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his heirs and assigns, " a certain parcel of land in the
township of Newark , containing by admeasurement thirty
five acres, be the same more or less, which said thirty - five
acres of land are butted and bounded as follows, viz ,
Beginning at the north -west angle of the military reserve ,
near Mississagua Point, on the bank of lake Ontario, thence
south 10 chains, then south 55 ° east 13 chains, thence south
35 ° west 8 chains and 32 links, thence north 55 ° west 40
chains, thence south 55 ° west 7 chains and 32 links, thence
south 35 ° west 15 chains, then westerly, on the west bank
of a small creek , to the lake Ontario, then following the
courses of the lake easterly to the place of beginning."
In this patent a reservation was made for a protestant
clergy of 5 acres in lot 126, in the township of Newark .
The government a few years ago, advertised the lots 84 ,
85 and 86 for sale, as town lots in the town of Niagara ,
(formerly called Newark ,) having been reserved as clergy
reserves, in respect of other town lots in the town, of which
grants had been made by the crown.

The present lessor

of the plaintiff became the purchaser of these lots at the
government sale, and claimed them in this action, under
that title .

The defendant.maintained that they were part of the land
granted by the patent referred to in 1796, to the Honourable
D. W. Smith, and it was admitted that whatever lands were
included in that patent came to the defendant by purchase
from Mr. Smith .
The question was whether these lots were or were not
embraced in Mr. Smith's patent. This it was agreed at the
trial, should be submitted to the opinion of this court, and a
verdict entered accordingly.
It was proved that these three lots, 84, 85 and 86 , had
been always up to the time of the trial lying as waste land,
unoccupied and unimproved, and that the tract understood
to be embraced in Mr. Smith's patent had always been al
lowed to lie unoccupied.
It will be seen that the description in the patent takes no
notice of the town of Niagara, (or Newark ,) nor of any
street in it ; but, for all that appeared, might be taken to
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describe a tract altogether independent of the town, and
indeed such the tract should have been , for the patent only
professed to grant land in the “ township” of Newark (now
called Niagara ), and to grant 35 acres more or less. But
laying down a tract according to the courses and distances
given in the patent, which were all expressed absolutely,
and without any qualification of "more or less, " or any
reference to the town, or any street in it, the description
would embrace about 70 acres instead of 35, and would
cover about two-thirds of the width of Queen Street, the
principal street in the town of Niagara, along a distance of
40 chains, as laid down in the public plan or survey of the
town of Newark (now called Niagara ), made long before
Mr. Smith's patent was issued, and which map was then
in the office under Mr. Smith’s charge, as surveyor general,
and was the regular official plan, according to which the
crown grants were made. And the patent according to
the lines and courses mentioned in it, would cut off also, and
include in the patent, six entire town lots, and part of six
others, at least of what are laid down in the old office plan
of the town of Newark as town lots. On this plan lots 83,
84, 85, and 86 were represented as forming four town lots
of the town, of the same size as the other lots, having their
north front on Queen-street, and fronting to the north and
west on two other streets of the town. A dotted line appeared

on this official map of Niagara , proved by a clerk from the
surveyor general's office, to have been added by the late
Mr. Chewett , who was for many years senior surveyor and
draftsman in the department, which line shewed to what
extent the patent to Mr. Smith would interfere with the
town, cutting off, it appeared, the whole of the lots 84 and
85, which the lessor of the plaintiff claimed in this section ,
and a part of 86. It would cut off also not only two-thirds
of the breadth of Queen street for a distance of 40 chains
but would take in the whole street along the north front of
town lot 83 and part of 85 , and would cut off part of three
other streets laid down in the town plan .
The town lots contain about one acre each . It was
proved that the defendant, in making a sale of land as part
41
9 U.C.Q ,B .
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of Mr. Smith's tract, pointed out to the vendee Queen street
as his boundary, not claiming to interfere with it ; also, that
on the 11th of December, 1850, he wrote to the public agent
for crown lands in such terms as shewed that he considered
these lots, 84, 85, and 86, as adjoining his lands and forming
no part of them , and also that he bid for them at the same
public sale at which the lessor of the plaintiff purchased.
It was also proved that, upon a transaction which took
place between the defendant and the government many
years ago, the defendant surrendered to the ordnance de
partment forty acres, as being held by him under this
patent, and received other lands in exchange for them ,
which shows how large an overplus the lines and courses
which Mr. Smith caused to be inserted in the patent to
himself would embrace beyond the thirty -five acres men
tioned in that patent, and this without interfering with the
lots now claimed by the lessor of the plaintiff under his late
purchase from the crown , and without indeed interfering
with the original town plot to any extent.
A clerk from the surveyor general's office was examined
as a witness at the trial, and he swore that the plan he
produced was used in the office as the original map of the
town of Newark or Niagara (the name having been changed
after the patent issued) , on which plan town lots 83, 84, 85,
and 86 , were exhibited as forming a square block in the
town, at the western end of Queen street, and on its south
ern side, having streets of the town on each side of the
square block, which, like the other blocks in the town, is
composed of four town lots, of one acre each.

Each lot in

this block had the letter R written across it on the plan,
which was explained to mean “ Reserve," and across the
whole block is written the note “Reserved, if necessary , to
complete this town, which was organized on the 21st of
June, 1791 , in the proportion of one -seventh ,” which was
explained to mean that those lots were reserved as clergy
reserves, and to be specified in patents as such, if necessary
to make up the proportion of one - seventh for clergy reserves
in respect to the lands granted as town lots .
And upon the trial three crown patents were produced ,
bearing date in 1796, and before the date of Mr. Smith's
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patent, in each of which patents is contained this reserva
tion , - “ Now know ye that in the said town of Newark we
have directed an allotment or appropriation of land, being
in proportion of one to seven of the land hereby granted to
the said (grantee), to be made in a square, containing four
acres, comprehending lots Nos. 83, 84, 85 and 86 , lying at
the north-west angle of the town, and west of Mississagua
Point, and containing,” & c., (stating the quantity of land
so reserved ).
There was also produced a patent, made on the 6th of
July 1797 , being the year after Mr. Smith's patent, in which
there is a reservation for a Protestant clergy made in lots
83, 84, 85 , and 86, not stating whether these lots were in
the town or township, but doubtless referring to the same
lots, and thus treating them as lands which remained at the
disposal of the government, and which they were then at
liberty to reserve for the clergy, though this was nearly a
year after Mr. Smith had received his patent, and it is to be
considered that it was his duty , as surveyor general at that
time, to furnish the descriptions for all these patents.
Mr. Jones, a clerk from the surveyor general's office,
proved that these lots, 83, 84, 85 , and 86, had always been
treated and considered by the government as being a part
of the town of Niagara as much as any other in the town ,
and as such had been lately advertised and sold as clergy re
serve lots in the town of Niagara. It was also explained
that if the patent to Mr. Smith could not extend so as to
interfere with Queen street, the principal street in the town,
then the line running southerly 7 chains 32 links from the
western end of the 40 chains' distance mentioned in the
patent would not reach across the whole square now in
question, but would leave some part of the southern end of
lot 85 not embraced in the patent, even if it could otherwise
take in those lots, and this the plaintiff contended would of
itself entitle him to a verdict.
Another witness (Mr. Miller) was examined, who swore
that he had lived in Niagara since 1802 ; that he had always
understood the limits of the town to be as laid down in the
public plan produced : that he had been deputy registrar
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for ten years, and had always known the lots now in ques
tion, and the other lots, numbered in the plan as town lots,
as being part of the town.
It was shown that, by a public notice of the government
these lots, together with eight other lots, were advertised for
sale as clergy reserve lots in the town of Niagara.
On this evidence it was contended on the part of the

plaintiff that Mr. Smith's patent, granting only land in the
township, could not cover any part of the town .
And , 2ndly, that even if it could otherwise embrace the
lots in question laid down as part of the town, yet that they
having been taken into specification ( as it is called ) as clergy
reserves, in patents issued before this patent to Mr. Smith ,
such parts as were so reserved solemnly under the great seal
became set apart, under the British statute 31 Geo. III. ch ..
31, for the support of the clergy, and could not be granted
afterwards by the government, or in any manner absolutely
disposed of, until the late imperial statutes were passed ,
which have authorized the sale of clergy reserves , and under
which the crown had disposed of these lots to the lessor of
the plaintiff.
These points were agreed to be submitted to the opinion
of this court, and a verdict was taken at the trial, by con
sent, for the plaintiff,
Vankoughnet, Q. C., for the plaintiff.
for the defendant.

Cameron, Q. C.,

ROBINSON, C. J., delivered the judgment of the court.,
As the plaintiff sues in this action for the whole of lots
84, 85 , and 86, in the town of Niagara, and the defendant
claims title only to the thirty - five acres described in the
patent to Mr. Smith , —and admits the plaintiff's right to
part of the three town lots above named, under his purchase
from the government, which is not covered by this patent
( if there be any such part), - it is clear that the plaintiff is
entitled to a verdict, because it was proved on the trial, and
seems quite certain , that there is a portion of town lot 86
which the patent does not embrace, giving the fullest effect
to the description, by carrying all the lines out to the dis
tances expressed.

But in order to prevent further litigation,
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both parties desire to know the opinion of the court upon
the point whether this grant to Mr. Smith, under which the
present defendant claims, can be allowed to interfere with
any parts of the lots 84, 85 , and 86 ; or whether, notwith
standing the issuing of that patent, the title to these lots,
as forming part of the town of Niagara, did not still con
tinue in the crown , until they were sold to the present
lessor of the plaintiff as part of the lands that had been re
served for a Protestant clergy.
We are of opinion that the patent to Mr. Smith (after
wards Sir David Smith ,) cannot be held to have vested in
him any land that did not at that time form part of the
township of Newark, distinct from the town. It is clear
that it was not intended to encroach upon what was then
known as the town. Mr. Smith had only applied to the
government to grant or confirm to him something which
his father had asked for, and which he describes as a small
farm " adjoining the town of Newark .”

He does not pre

tend that his father was to have had part of the town for a
farm ; and in this same petition he declares that he has
abandoned a portion of what his father had occupied be
cause it fell within the military reservation , and he asked
only for a grant of wbat land there might be lying between
the military reservation and the town, which he said would
contain about twenty -five or thirty acres .
Mr. Smith was at that time Surveyor-General, and as
such was in possession of the most authentic information
as to the limits of the town and the extent of land between
that and the military reservation .

It rested with him to

give the government precise information upon that point.
The town had been laid out long before that, and it is fair
to assume that he was well aware of its limits, and did not
speak without knowledge of the fact when he described
the intervening tract as containing about twenty -five or
thirty acres . What is now contended for, it seems, would
have the effect of making the patent made out in pursuance
of this petition ( and for which patent it was the duty of
Mr. Smith himself as Surveyor -General, to furnish the de
scription ) cover nearly, if not quite, seventy acres ; and it

646

QUEEN'S BENCH, EASTER TERM, 15 VIC.

further appears that the defendant, who purchased from
Mr. Smith his interest under his patent, has actually had
his title to 40 acres recognized already, which is consider
ably more than Mr. Smith represented himself to be apply
What his assignee now seeks to hold against the
ing for.
vendee of the crown, by laying claim to what appears to

have been always understood to form part of the town,
would be so much in addition to these forty acres. It need
hardly be said that, under such circumstances, there is the
least possible claim to be urged by the party claiming under
this patent to anything which the description in the patent
does not strictly and inevitably cover.
It is remarkable that the

government having merely

assented to the petition for a grant of land between the mili
tary reserve and the town," the description which was
framed for carrying their order into effect should have for
borne all mention of the land being intended to be the tract
between the military reserve and the town, and should make
no more reference to the town than if no such town existed ;
and the patent goes beyond the petition in calling the con
tents of the tract thirty -five acres, more or less, instead of
from twenty -five to thirty. It begins at the north -west
angle of the military reserve, which no doubt was a fixed
and known point, and then lays down courses and distances
as if they were to be carried out absolutely and without
any regard to the boundaries of the town ; and under this
patent a claim is set up which, if it can be supported ,
would give to Mr. Smith and his assignee seventy acres.
instead of thirty -five, and would cut off a considerable por
tion of the town, including parts of several streets.
We
think nothing passed under this patent which at the time
formed part of the town ; because the patent grants thirty
five acres, more or less, in the township of Newark , and
we know that the town and township of Newark or Niagara
are distinct localities, and were so treated by the legislature
and by the government, though the town may have formed
part of the township—that is, may have been taken out of
it. The 28th clause of the statute of 1798, for the division
of the province, shews this ; for it provides that the town and
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township of Newark shall be henceforth declared

and

called the town and township of Niagara, respectively ; and
the patents which where put in upon the trial, of earlier
dates than that of Mr. Smith, shew that the town and town
ship were treated by the government as distinct divisions
of territory. Then , this being so, the principal feature or
term in the description is, that the land granted is “ in the
township of Newark ” - in other words, out of the town ;
and that so far controls the description, that the latter, being
subordinate to this principal feature of the grant, cannot
have the effect of making land pass by the patent, which
properly speaking, is not land in the township but in the
town . The case in this court of Doe ex dem. Stuart v .
Forsyth, 1 U. C. R. 324, was decided on this principle, and
we have acted on it in other cases : it is in accordance
with what is to be found in English books of the highest
authority. If this description had commenced by granting
all that parcel or tract of land embraced within the lines or
limits expressed in the patent, and, after laying down a
certain tract capable of being traced on the ground, and
added by way of further description the words “ being land
in the townsnip of Newark : ” whereas the land thus des
cribed formed in truth part of the town , then the tract
itself, as laid down on the ground , and described by metes
and bounds, would have been the principal feature or term
of the grant, and the other would have been mere matter
of description, and of erroneous description, in calling the
land so granted part of the township instead of part of the
town . But here the patent begins by announcing a grant
of land in the township, and then in proceeding to describe
it, includes land in the town, which must be a false des
cription of that which had been granted.

It is

the same

thing in effect as if the crown should make a patent to A
of lot 1 , in the first concesssion of a township, and then pro
ceed to describe it by such courses and distances as would
embrace a part of lot 2, or would cross into the second
concession ; in which case the lot intended to be granted
would pass, and the incorrect description would be dis
carded . In this case, from the peculiar terms of the patent
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and the nature of the grant intended to be made, a difficulty
may be found to arise in defining the limitation of the
grant, when it is determined that none of the lines can
consistently with the patent be carried over the boundary
of the town ; but we have

nothing now to do

with the

question whether the patent grants any particular tracts with
requisite certainty.

It, is only necessary , as between these

parties, to determine whether any part of the three town
lots in question were vested in Mr. Smith by that patent,
and I have already said that we think they are not.

If

the Surveyor General had made his patent correspond with
his petition, and had expressed that what was intended to
be granted to him was only the land between the reserve
and the town, and bounded on the south and west by the
small creek and by the lake, then it would have been clear
enough what was meant, and the erroneous lines
have created no embarrassment.

could

It is very material also, as was contended on the trial,
that the lots now claimed by the defendant, as being in
cluded in Mr. Smith's patent, had not only been laid down
on the office map of Niagara as part of the town of Niagara
so early as 1792, four years before this patent issued, but
they had been actually reserved by the government as clergy
reserves under the British statute 31 Geo . III. chap. 31 ,
and were so marked on the plan in the surveyor general's
office the very plan, as we are at liberty to assume, from
which the description in question must have been framed,
And it was further shewn that in two patents which had
been issued before that one to Mr. Smith was made, parts
of these same town lots, 84, 85 , and 86 , were specified as
the lands reserved for the clergy, in respect of the land
granted by those patents.
This is not only a declaration under the great seal, in
accordance with the office plan, that the lots at that time
formed part of the town, but the effect of the reservation
being thus made in these patents was to set them apart
conclusively, as againt the crown, for clergy reserves, and
to make them unalienable thenceforward by the mere act
of the executive government. The 36th and 37th clauses
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of that statute would be rendered nugatory , if after any par
ticular lot had been set thus apart by patent, as being the
proportion of clergy reserves which it was indispensable to
the validity of the grant should be specified in the patent,
it would be competent to the government to grant the same
to an individual, as if it were notwithstanding vacant and
grantable. It would be indirectly making the patent itself
void ; or, if the alienation could be effectual, it would, in
effect, amount pro tanto to a repeal of the British statute.
It has been always well understood that until the imperial
parliament some years ago made provision for selling the
clergy reserves and applying the proceeds to religious pur
poses, no land which had thus been set apart, and specified
in letters patent as specifically reserved for the clergy,
could be treated as land grantable in fee to individuals ;
and in justice to Mr. Smith it ought to be assumed that he
could never have imagined, or intended , that he was in
cluding in his description of lands to be granted to himself
the very lots which he must well have known had been by
the solemn act of the government, in which he had himself
participated , set apart for the clergy. This is an objection
to the defendant's title, independent of the mere fact of
these lots forming part of the town , and it appears to us to
be insurmountable.
Our opinion is, that no land can be held to have passed
under the patent which formed a part of the town plct, and
we think it is evident that there is no appearance even of
hardship in this decision .

Postea to the plaintiff. (a)
(a) See Doe dem .

Gildersleeve v. Kennedy, 5 U. C. R. 402.
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DOE STEVENS ET AL. v. CLEMENT.
Statute passed reversing attainder except as to lands already forfeited and sold
Effect of, on proof required from parties claiming under the traitor - Mere date
of will being thirty years old , not sufficient to dispense with proof - 13 & 14
Vic. ch. 63.
A statute was passed reversing the attainder of A. S., and taking away the
forfeiture wrought thereby, so far as it might affect such portions of his
estate as had not been already declared forfeited , and been sold under
authority of law, and vesting such estate in those who could claim it if he
had not been attainted ; provided always, that nothing in the act contained
should affeet any property sold or conveyed by the Commissioners of Forfeited
Estates , or anypublic officer actingfor the crown in that behalf ; but that such
property should remain as if the act had not been passed. In the preamble
it was recited that part of the estate had been taken upon inquisition, and
seized by the Crown.
Held , that the plaintiffs claiming asdevisees of A. S. must shew , as part of their
case in the first instance, that the lands claimed were not part of those forfeited
and sold .
The mere fact of the date of a will being thirty years old, is not sufficient, under
all circumstances, to prove that that is the real age of the writing, even if it
comes from the proper custody ; but some proof must be given of a concur
rent possession of the property consistent with it, or of the existence of the
will for thirty years.
Ejectment for four hundred and fifty acres in Whitby .

On the 10th of July, 1801 , the crown granted this land by
patent to Aaron Stevens. He was convicted of high trea
son, committed during the war with the United States of
America, in 1814, and was executed .
The statute of Upper Canada, 59 Geo. III. ch . 12, made
provisions for vesting in commisssioners all such estates of
traitors as had been or might thereafter be attainted by
inquisition as forfeited to his Majesty, and for satisfying all
debts and claims thereupon, and appropriating the remainder
of what this might produce to certain public purposes.
In 1851 , an act was passed ( 14 & 15 Vic. ch . 170) which
recites that Aaron Stevens had been lawfully convicted and
attainted of high treason, and had suffered capital punish
ment ; whereby his real property had become forfeited , and
had been in part taken upon inquisition found in that behalf
and seized into the hands of the crown ; that a portion of
his estates was not found upon inquisition, or declared for
feited by reason of his attainder, or seized by the crown ;
that Her Majesty had been pleased to signify her pleasure
that his attainder might be reversed, the corruption of blood
consequent thereon taken away , and no further forfeiture

..

enforced against such of his estates as had not already
been forfeited and disposed of : and it was thereby enacted,
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that the attainder of Aaron Stevens should be reversed ; and
the corruption of blood and forfeiture wrought by the said
attainder are hereby avoided and taken away, “80 far as
the same shall or may in anywise affect such portions of the
estate of him the said Stevens, as have not already been de
clared forfeited ,and been sold under authority of law ; and
such portions of the estate of the said Stevens, not already
forfeited and sold as aforesaid ,” are thereby vested in the
same persons or parties, whether claiming by will or other
wise, in the same manner and with the same and no other
effect or consequence as to the rights of third parties , as if
he had died without being so attainted : “ provided always,
nevertheless ," the act says, “ that nothing herein contained
shall extend or be construed to extend to or affect any goods
or chattels, lands or tenements, actually sold or conveyed by
the said Commissioners of Forfeited Estates under the said
act or otherwise, or by any public officer or minister of
justice acting on behalf of the crown in that behalf ; but all
such goods and chattels, lands, and tenements, shall belong
to the same parties, and be dealt with in all respects as if
this act had not been passed.”
The last clause enacts that the act and the reversal of
attainder referred to , shall be construed and taken in the
most large and beneficial sense and manner in favour of
the heirs and assignees of the said Aaron Stevens.
This action of ejectment was brought on the several de
mises of a great number of persons, children and grand
children of Aaron Stevens, and the husbands of some of
them ; all claiming an interest under a will of Aaron Stevens,
alleged to have been made on the 18th of September, 1813 ,
whereby he devised to his sons, Nicholas, Adam Chrysler,
William , Joseph , Samuel, Daniel, and Alexander, and to his
daughters, Margaret, Catherine, Mary Anne, Elizabeth, and
one " unnamed ” admitted to be Jane, their heirs and assigns
forever , all his real and personal property, to be equally
divided among them : and directed that if any of them
should die before his decease, then his or her share to be
equally divided among the survivors, after just and lawful
debts are paid .
He appointed his wife and three other persons to be
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executors of his will, one of whom was John Chrysler, his
wife's brother.
At the trial, before Draper, J., at Toronto, the will was
produced, and one of the sons of Stevens swore that, about
eighteen years ago John Chrysler, who had since died, gave
it to him, telling him his father had left it with him ; that
he gave the will to a brother, who kept it till he died ,
when it got into the possession of another brother ; and the
latter swore that he had kept it until the time of the trial.
There were three subscribing witnesses, who had all died,
and the proof of the signature of any of them was very
defective : indeed no witness gave an opinion as to any of
the signatures but one, that of the subscribing witness, John
Daly ; and it was on account of the unsatisfactory nature of
his evidence that it was attempted to rely on the will as a
document proving itself.
The learned judge, however,
thought that there was evidence sufficient, if believed, to
prove the signature of the subscribing witness Daly.
It was sworn that Nicholas Stevens was the eldest son
and heir of Aarou Stevens, though some doubts were
thrown upon his legitimacy, as being born before the mar
riage of his parents ; but on that point there was no précise
testimony.
The defendant claimed under a deed made to him by this
Nicholas Stevens, of the land now in question, on the 21st
of November, 1831 , in fee, registered on the 2nd of Decem
ber, 1831 , which was produced and proved .
The defendant's counsel contended that this deed , being
registered must be allowed to prevail against the will, which
had not been registered ; that such is the effect of the late
Registry Act ( 13 & 14 Vic. ch . 63) , although the title had
not been before a registered title .
And he relied upon the statute, which was put in evi
dence reversing the attainder of Aaron Stevens, as making
it' indispensable, before any persons could make title as
devisees under his will, that they should shew that the
estate which they claimed had not been forfeited under his
attainder and sold ; for that the act, by its very terms, is
only made to affect such unsold lands.
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The learned judge overruled the objection to the devisees'
title grounded on the non -registry of the will ; but, with
consent of the parties, directed a verdict for the defendant.
subject to the opinion of the court on the effect of the
statute , who were either to direct a general verdict for the
plaintiffs, or a verdict for the plaintiffs upon such demise or
demises as they should think right on the evidence, in case
of the lessor of the plaintiffs, or any of them, being found
entitled to recover.
Bell obtained a rule nisi to set aside the verdict for the
defendant, and enter a verdict for the plaintiffs generally ,
or on such demises as the court might think right on the
evidence : or for a new trial on affidavits. He cited Simp
son v. Ready, 12 M. & W. 736 ; The Mayor of Salford v .
Ackers, 16 M. & W.85 .
Cameron , Q. C. , shewed cause .
ROBINSON, C. J., delivered the judgment of the court.
The lessors of the plaintiff made title under the will ,
which it was objected was not legally proved . : The learned
judge thought there was some evidence of its execution to
go to the jury , but by consent the verdict was taken for the
defendant at the trial, subject to our opinion. · We cannot
say whether the jury believed the evidence respecting the
will, nor whether it satisfied them that the will was duly
executed.

We do not find that it was so proved as to leave

no question for the jury on that point. Indeed it can hardly
be said that there was evidence given sufficient to convince
the jury of the handwriting of any one of the three witnesses
to the will , though, if the jury had pronounced upon it, such
as it was, we might not have felt it necessary to interfere.
It was further objected that the other two subscribing
witnesses were not accounted for, and that is true. When
the will is thirty years old, that is not necessary , for the
presumption is, that they are dead ; but I doubt whether the
mere fact of the date being thirty years old is to be taken
as proof that that is the real age of the writing under all
circumstances, for if it were, then it would be easy to com
mit successful forgeries ; the chief difficulty would be got
rid of by merely ante- dating the institment.
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There is no proof here of any one having seen this will
more than eighteen years ago. And, under such circum
stances, adroitting that the will came from the proper
custody, I cannot say that, as a matter of course, it proved
itself, there being no concurrent possession of the property
for the thirty years consistent with it ; nor any proof of its
existence going further back than eighteen years.
But on the other, and main ground in the case, we con
cur in the opinion expressed at Nisi Prius—that the ex
press words of the statute 14 & 15 Vic. ch . 170, make it
necessary that the plaintiffs, claiming as devisees of the at
tainted traitor, should shew as part of their case in the first
instance that the lands they are claiming form no part of his
real estate that has been forfeited and sold ; that they have
not been returned by the commissioners of forfeited estates
as having been found by inquisition to have been forfeited
to His Majesty, and sold as such by the commissioners.
Though this is negative evidence, it is a negative admit
ing of the plainest and most easy proof, because the For
feited Estates Act provided for making and preserving
records of all estates that had been so dealt with ; and this
is no proviso or exception occurring either in the same or a
subsequent clause to that which relieves from the forfeiture,
but the relief itself is only afforded so far as regards estates
not forfeited and sold ; therefore, in order to bring the case
within the act, it is necessary to shew that the estate now
in question is such an estate.
No evidence whatever was offered on that point, and we
think therefore the verdict was rightly entered for the
defendant.
Rule discharged.

THE CANADA COMPANY V. HOWARD, TREASURER OF THE
UNITED COUNTIES OF YORK , ONTARIO, AND PEEL.

Non -resident proprietors, how assessed for statute labour - 13 & 14 Vic. ch. 67.
Where a non -resident owns several lots of land in the same township or county,
he is chargeable on account of statute labour with the rate of commutation
estimated with reference to the value of each lot separately , and cannot claim
to have been rated according to their aggregate value.
In this case Cameron , Q. C. , obtained a rule nisi , order
ing the treasurer to shew cause why a mandamus should

THE CANADA COMPANY V. HOWARD .

655

not issue , commanding him to receive from the Canada
Company 121. 78. 6d ., being the amount of commutation for
statute labour tax on the lands of the Canada Company in
these united counties .
The application was founded on an affidavit of the com
missioner of the Canada Company, stating that the treasurer
had demanded from him 701. 118. 2 d . for taxes on the
lands of the Company in these three united counties : that
this sum included 35l. 58. 9d . charged against the Con
pany's lands in the several townships of these counties for
commutation of statute labour : that this commutation was
charged on the value of each separate lot in the respective
townships ; instead of being charged on the aggregate value
of all the lands of the Company in each of the several town
ships; and that the excess of taxation created thereby
amounts to 221. 188. 3d.: that the treasurer was well aware
that the land so charged belonged to the Canada Company,
and made the charge against the Company in respect of
them : that he had refused to receive the amount that would
be due if charged upon the aggregate value of the lands of
the Company in each township , and insisted upon the com
mutation tax being paid upon the value of each lot or parcel
of land as valued separately.
A similar rule, on the same ground, had been granted to
shew cause why a mandamus should not issue to the trea
surer of the county of Kent, in order to correct an alleged
overcharge of the same kind.
Vankoughnet, Q. C. , and C. Gamble, shewed cause.
The question brought up by these applications was,
whether, under the Assessment Act, 13 & 14 Vic. ch . 67, the
lands of a non-resident owning several lots or parcels of
land in a township, are necessarily chargeable on account of
statute labour with the rate of commutation estimated with
reference to the value of each lot or parcel of land sepa
rately , as they would be in the case of a resident or
non-resident proprietor owning but one lot of land in the
township ; or whether a non -resident proprietor having
declared himself to be the owner, or being otherwise known
by the treasurer of the county to be the owner of several
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lots in any one township, can insist upon their being rated
for statute labour, according to the scale laid down in
the 22nd clause of the statute , upon an estimate of their
aggregate value.
ROBINSON, C. J., delivered the judgment of the court.
The 7th, 8th, 9th , 17th , 22nd, 23rd, and 32nd clauses
are those which bear upon this question, and having con
sidered their language, and examined all other parts of the
statute, we think it is clear - whatever may be conjectured
to have been the intention of the legislature—that the scale
of charge laid down in the 22nd clause, according to which
the assessed resident inhabitants of a township are to be
rated to a certain nnmber of days' statute labour, increasing
with the amount of their assessed property, but with the
ratio of increase diminishing as the scale of value increases,
can only be applied to the cases of parties assessed upon
the assessment rolls ; in other words, to resident proprietors.
In regard to non -resident owners of lauds in any town
ship, the act admits of no other course for rating them in
respect of statute labour than by following out the provi
sions of the 32nd clause, which makes the tax in their case
a charge against the several parcels of land which they
may own, and not against themselves in respect of their
lands. Then , each distinct lot or parcel of land being
required in such cases to be rated by itself according to its
value, and without regard to its owner, whose name cannot
appear on the list, we see no authority for making an aggre
gate estimate of their value, in consequence of its being
shewn, apart from the assessment roll, that they do in fact
all belong to one proprietor.

They must all be treated, we

think , as if they belonged to different proprietors, and must
contribute according to the valuation of each parcel. The
effect of this will be, that if A. , living in the county of York ,
owns one lot of land in each of six several townships of the
county of Middlesex, or six lots in one township of that
county , his lots will in either case be rated for statute
labour according to their valuation ; and the act bears no
more hardly upon him in the one case than in the other.
Where any lot or parcel of land of a non -resident proprietor
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in a certain township is valued at any of the larger sums
mentioned in the twenty - second clause, that single property
will have the benefit of the graduated scale given in that
clause, because it is only according to that scale that the
charge against the lot can be made, and so the proprietor in
such a case gets in effect the benefit of the reduced rate of
charge in proportion to the value of the property.
But we see no means, without some officer stepping out
of his line of duty and disregarding the provisions of the
act, by which the non-resident proprietor can obtain the
same benefit in effect, in regard to several lots of land which
he may own in the same township. The twenty -third and
thirty-second clauses taken together, in connection with
preceding clauses of the act, seemed to preclude the township
or county officers from paying any regard to the considera
tion of the same absent party having to pay the rate in
respect to several lots of land , and on that account altering
the rate at which each lot is chargeable under the thirty
second clause ; the intention of the statute being clear that
in regard to the lands of non-residents the charge is to be
made on the roll against the land itself, and not against the
proprietor, of whom no mention is to be made or notice
taken on the assessment roll.
charge this rule with costs .

In our opinion we must dis

Inconveniences may be suggested that will arise from the
statute being construed, as we think it must be, looking at
the plain signification of its language—one was stated in
deed by one of my brothers during the argument. A pro
prietor of land in one municipality may reside in another,
and finding his land likely to be saleable in village lots, may
divide fifty or one hundred acres accordingly into small lots ;
if each of these must be rated separately, as if they belonged
to different proprietors, the amount of statute labour for
which he would be rated would be monstrous, and so it
might be, and the act in this respect might be found op
pressive — but that will not give us power to deny to the
statute its plain operation and effect. The legislature must
be looked to for correcting any injudicious provisions.
Rule discharged.
42
9 U.C.Q.B.
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DOE DEM STATA V. SMITH ET AL.
DOE DEM SUMMERS V. McDONELL.
Sale of lands for taxes -- Lands returnedin June, 1820, liable for that year - 59
Geo. III. ch . 7 ; 6 Geo. IV . ch . 7 ; 9 Geo. IV . ch. 3 .
Under 59 Geo. III. ch. 7, lands returned in the surveyor general's schedule in
June, 1820, were liable to havetaxes charged against them on the 1st of July
following, which taxes for the first year were to be then assessed for 1820, so
that, if not paid, there would be eight years' taxes in arrear on the first of
January, 1828.
Such lands having been sold under a warrant which described the taxes on them
as being in arrear from the first of July, 1820, to the first of July, 1828, the sale
was upheld : for eight years'taxes being really due, themistake in the time
of commencement was unimportant, and could not vitiate the warrant.
At the trial, before McLean J. , at Cornwall, the plaintiff's
title prima facie was not objected to in either case ; but the
defendants claimed the land under a purchase made at
sheriff's sale for taxes.
In Stata's case a patent had issued for the land in Decem
ber, 1802, to the plaintiff's ancestor.
On the 24th of June the surveyor general returned the
land in his schedule as described ; and at the Quarter
Sessions, on the 17th of August, 1829 , the treasurer of the
Eastern District returned this, with other lands, as being in
arrear for taxes eight years up to the 1st of July, 1828, and
therefore liable to sale.

In September, 1829 , warrants to

sell were issued by the clerk of the peace, and on the 6th
of July, 1830, the land in question was sold to Simon Frazer ,
and conveyed to him in January, 1831. The defendants
claimed by purchase from a person who afterwards bought
from Frazer.
No other objection was taken to the defendants ' title than
this, that the arrear of taxes for which the land was sold
was claimed as being in arrear from the 1st of July, 1820,
to the 1st of July, 1828 , whereas under the assessment law ,
of 1819 the fiscal year begins on the 1st of January in each
year ; and the writ should have been for eight years' taxes,
ending on the 1st of January, 1829, coinmencing the 1st of

January, 1821 , for that on the 1st of July, 1828, only seven
and a half years' taxes were due, wherefore the land was
returned for sale before there were eight years' taxes in ar
rear, which the law does not authorise.
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The same question was brought up in the case of Doe
dem. Summers v. McDonell.
A verdict was given for the defendant in each case , with
leave reserved to the plaintiff to move to enter a verdict in
his favour.
Vankoughnet, Q. C., obtained a rule nisi accordingly, and
in the alternative for a new trial on the law and evidence,
and for misdirection .
McDonald , Q. C.,> showed cause .
ROBINSON, C. J.-We are all of opinion that there is no
good ground for the exception. Under the 13th clause of the
statute 59 Geo. III. ch. 7, the lands returned in the surveyor
general's schedule in June, 1820, would on the 1st of July,
1820 , become chargeable with that year's rates, and therefore
in July, 1828, would be eight years in arrear, as these were
assumed to be — no taxes having been paid in the mean
time.

The statute 9 Geo. IV. ch. 3, sec. 9 , extending the

time for making the treasurer's return to July, 1829, makes
it quite clear that this was done as an act of indulgence to
the parties ; and when this clause is considered in connec

tion with the 6th clause of 6 Geo. IV. ch.7, we cannot fail to
see a plain legislative declaration that, according to the in
tention and effect of the first Act 59 Geo. III. ch. 7, eight
years' taxes would be due on the 1st of July, 1828, on all
lands included in the surveyor general's first return made
under the last mentioned statute.
So far as we have observed, in the many cases brought
before us of titles acquired under sales for taxes, the law
was so construed by the proper authorities in all the
districts, and we think there can be no question that in
that respect the law has been rightly acted upon. The 6th
clause of 6 Geo. IV. ch . 7, must govern the question, and
it shews plainly that, although the fiscal year may have
begun on the first of January, yet the taxes for that year
were not to attach in respect to absentee lands before the
1st of July, because, as regarded them, certain facts were
to be ascertained and formalities required , for which there
was no occasion in the case of resident proprietors ; but to
hold that on that account there was to be no charge made
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for taxes against such lands in respect to any time before
the 1st of January, 1821, would be contrary to the terms
and evident intention of the 6th clause of 6 Geo. IV . If
the legislature meant that, the provision contained in the
ninth clause of 9 Geo . IV. ch . 3, would have been unneces
sary .
DRAPER, J. - Confining my attention strictly to the pro
visions of this act (59 Geo. III. ch . 7), I certainly should
arrive at the conclusion that the fiscal year for rates, taxes,
or assessments, made or imposed under its authority, com
mences in January, and ends in December in each year , or
at all events, that it commences on the first Monday in
January, and ends accordingly ; and I do not see any sound
reason for holding that the fiscal year for lands unoccu
pied and not on the assessment roll, but included in the
surveyor general's schedule, should begin and end at a differ
ent period from that for lands unoccupied and on the assess
ment roll.
I do not think it by any means necessarily follows from
the language of the act, that the fiscal year for lands
only appearing in the surveyor general's schedule should
begin on the 1st day of July ; and notwithstanding the
words, “from the time they are returned in the said
schedule," I am still less inclined to think that the fiscal
year for such lands commences on the date of such return ,
which may be, and probably is, different for different dis
tricts; and also, probably, is different in different years.
Taking the sentence together, that the lands described in
the schedule as granted or let to lease “shall from the
time they are returned in the said schedule, be assessed and
charged to the payment of the rates or taxes imposed by this
act in the respective districts in which they are situated, and
not elsewhere." I rather draw the inference, that from the
time of the return they shall be charged with the taxes for
the current year, though a large part of that year was
antecedent to the date of the schedule, just as every occu
pant found in possession when the assessor goes round, is
assessed, not from the date of the assessment actually
made, nor from the day on which he entered into possession,
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but from the commencement of the year for which the
assessment is made. The “rates or taxes imposed by this
act,” are for a year current when the schedule is returned
by the surveyor general; and it does not appear to me a
forced construction of the language to give it a retrospective
action to that extent. Looking no farther than the act, it
appears to me the sound construction .

The very next statute passed (59 Geo. III. ch . 8) , appears
to me to confirm this opinion.

By its provisions (sec. 3),

every lot or parcel of land subject to be rated and assessed,
but which is not included in the assessment roll, is, from
and after the first Monday in March, 1825 , rated at one
eighth of a penny per acre for the improvement of the pub
lic highways.
By section 4 the treasurer is authorized to receive these
rates ; and there is a similar power of distraining for them
at a future period " if no distress can be found at the time
such rates are payable ," as is contained in section 13 of the
preceding act. Section 5 is a repetition of section 15 of
the former act ; and section 7 provides that in the account
to be kept under sec. 14 of the preceding act, the treasurer
shall charge or credit each lot with the road tax and pay
ments thereof, as well as those accruing under the former
act, thus blending into one the accounts of the two taxes.
I think it impossible to hold that a separate fiscal year,
commencing on the first Monday in March , can be deemed
created for the road tax on lands not on the assessment
roll. If it were, then such lands would not be known un
der the former act as liable to rates and assessments until
the surveyor general's schedule was returned : the road tax

would either commence from the 1st of March next, before
the time of the lands being returned in that schedule, or
from the first of March after — in either case making two
distinct times of the commencement of the fiscal year for
the assessments and for the road tax, whereas I think the
legislature intended only one fiscal year for all purposes,
and that its commencement and conclusion is governed by
the time for assessing ratable property on the rolls, and
imposing rates and taxes according to the provisions of ch.
7, as to parties resident in the various localities.
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It is not until we look at 6 Geo. IV. ch . 7 , that any diffi
culty as to the commencement of the fiscal year in respect
to taxes of any kind on land not on the assessment roll, but
in the surveyor general's schedule, appears ; and on looking
at the 6th section , it must be read as altered by the 9th Geo .
IV . ch. 3, sec, 9, and then it will be in substance as follows :
that the treasurer shall, at or before the Court of General
Quarter Sessions which shall ensue next after the 1st of
July, 1829, present to the justices an account of all lands
on which the assessments, rates, or taxes, imposed by the
several acts, or any part thereof, shall have been in arrear
for the space of eight years, specifying the land by lot, & c .,
as it appears in the schedule furnished by the surveyor gen
eral, and specifying the amount due for assessments thereon ,
and shall make a like return at the same court in each
succeeding year.
I do not see that any difference as to the commencement
of the fiscal year is made by this enactment, which is the
only one in either of the two acts last referred to that affects
the question
When the time arrived ( 1st of July , 1829) , the treasurers
might, so far as I can see, have made their returns up to the
end of the last fiscal year,—viz, up to the 31st of December
1828. The words, “ shall have been in arrear for the space
of eight years," would no doubt exclude from such return
all lands upon which taxes had not been in arrear as much
as eight years, but not lands upon which taxes had been in
arrear more than eight years — i. e. nine, counting from the
beginning of the fiscal year 1820.
But, if my view be correct, the taxes for which this lot
was sold accrued due at the end of the fiscal year, 1827 ; and
the error in the treasurer's account, that the eight years'
taxes accrued due on the 1st of July, 1828, would be, I think ,
unimportant. It might be rejected, as the fact would be
that the eight years' taxes had accrued earlier. Still less
.should an error of this description affect the sale when, be
fore the date of making up the account, another year had
become in arrear .
The substance of the treasurer's account
is that eight years' taxes are in arrear.

The law does not
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require in terms that the day on which the eight years ex
pired should be stated . This is confirmed by the form of
the writ to sell given in the schedule to the 6th Geo. IV .,
which recites that by the account rendered by the treasurer
it appears that the assessments or some part thereof, which
are imposed upon lands by the several statutes of this
province, have been suffered to remain in arrear beyond
the space of eight years upon the lots or parcels of land
hereinafter mentioned ; and that the said lots or parcels of
land stand respectively charged with the sums herein set
forth , —that is to say, ( setting out the lots and the “ sums
charged against the same in the treasurer's accounts, so
remaining in arrear up to the expiration of the last year
before such account was rendered ).”
Upon the whole I think the rule should be discharged.
BURNS, J.— The first question, as it appears to me, is to
ascertain what the construction of the act is as to the com
putation of time for commencement of the taxes on lands
not returned to the assessors, and not appearing on the
assessment roll . In the case of the Eastern district it seems
the treasurer adopted the 1st of July, 1820, as the time from
which the taxes were to commence upon such lands as
were liable to the rates, and which had not been returned
on the assessment rolls ; and the justices of the district took
the same view , when they ordered and directed warrants
for the sale of such lands after the expiration of eight years.
It is now contended before us that lands returned on or
before the 1st July, 1820, and on and before the 1st July
in every year thereafter, are not liable to be rated or taxed
until the following year. I am of opinion that neither of
these views is the proper construction to put upon the
statute 59 Geo. III. ch. 7.
The first section of the act declares that after the first
Monday in January, 1820, and for every subsequent year,
every acre of arable, pasture, or meadow land shall be rated
at 20s., and every acre of uncultivated land shall be rated
at 48.; and the fourth section declares that all lands shall be
considered as ratable property which are holden in fee
simple, or promise of a fee simple by land-board certificate,
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order of council, or certificate of any governor of Canada,
or by lease.

Under the third section , it is declared to be
the duty of the assessors annually, between the first Monday
in February and the sitting of the quarter sessions then next
ensuing, to take and receive from any ratable inhabitant
of the township a list of his ratable property, and to return
a list of the whole to the said quarter sessions. Now, sup
posing that the assessor should go round the township in
the latter end of March , and should find that persons had
obtained patents for their lands but a few days before his
calling upon them, and had settled on their lots, would such
persons be liable for that year's taxes ?

I do not think that

it admits of any doubt that such persons would be liable
for the year's taxes. The thirteenth section declares that
the lands described in the schedule returned by the surveyor
general shall, from the time they are returned in the said
schedule, be assessed and charged .

I do not understand
that expression to mean that such lands begin to pay the
yearly tax from the date of such return, because, if so, then
the inconvenience which was stated by the plaintiff's coun

sel in argument would follow , that there might be one time
of commencement for taxation in one township, and another
for another township, and there might even be different times
in succeeding years for the same township, according to the
dates of the yearly returns of the surveyor general. The
limitation of the time to the 1st July in each year for the
surveyor general to make such returns I do not understand
to be for the purpose of rendering the lands liable to be
taxed in the following year, but, on the contrary, that all
the lands so returned up to the 1st of July would be liable
to the current rates of that year upon the schedule being
returned . The expression in the thirteenth section is that
such lands so returned “ be assessed and charged to the
payment of the rates or taxes imposed by this act.” And
by the act, the rates to be imposed are after the first Mon
day in January, 1820 , and for every subsequent year. I am
of opinion that the lands in these cases were liable for the
taxes for the whole of the year 1820, and not merely from
the 1st of July of that year. This construction creates no
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difficulty, for the lands so liable to taxes did not appear
upon the township rolls, but were returned directly to the
treasurer of the district, and he was required to keep ac
counts against the different lots.

The treasurer had only to

charge the pound rate which the justices at the sessions after
they had the returns from the assessors should have fixed
upon the ratable property of the district for the current
year. I think the plain obvious meaning of the act is ,
that all lands which should be returned by the surveyor
general before the 1st July should be liable to that year's
taxes.
In these cases it seems that the taxes for the eight years
were calculated up to the 1st of July, 1828, when they
should have been calculated to the 1st of January, 1828 .
The sum is correct enough, and it only remains to be con
sidered whether the warrant should be considered as void
for omitting a part of the year 1820, and including a part of
the year 1828. I am of opinion that the warrant is not to
be considered void on this ground. That part of the war
rant stating the taxes for the eight years to be up to 1st of
July, 1828, which would include any part of 1828, may be
rejected as surplusage ; and it was not in the power of the
treasurer or the justices, according to my view of the act , to
remit any portion of the year 1820, and the taxes for that
whole year must be considered as forming a portion of the
sum due, and consequently the eight years expired on the
1st January, 1828. The limitation of the commencement
to be the first of July, 1820, I look upon as not vitiating the
warrant, because if the whole year's taxes were due, there
being no previous taxation of the lands, there could be
nothing more necessary in the warrant than to show that
eight years were in arrear, previous to the year in which the
warrant issued, and it did so in these cases.
I think the verdict for the defendants must be allowed to
stand.

Per Cur. - Rule discharged ; postea to the
defendants in each case .
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KEELEY ET UX. V. RAILE.
FINLAY V. RAILE.
Protection to Justices against costs — 4 & 5 Vic . ch. 26. sec. 40, not repealed b
14 & 15 Vic. ch . 54.
Held : First, That the facts of this case, stated below , were such as to entitle
the defendant to the protection afforded by 4 & 5 Vic. ch. 26 .
Secondly, That the privileges extended by that statute to justices, as regards
exemption from costs, are not cancelled by thelate'act, 14 & 15'Vic. ch . 54.
These were actions of trespass and false imprisonment,
Plea, not guilty, “by statute."
at Kingston.

Tried before Macaulay , C.J.,

In Keeley et ux. v. Raile, a verdict was given for the
plaintiff, and 21. 108. damages.
In Finlay's case, there was a verdict for the plaintiff, and
one shilling damages.
In Keeley's case, after the trial, the plaintiffs moved for a

certificate of the judge, under the statute 4 & 5 Vic. ch . 25 ,
sec. 67, and ch. 26, sec. 40 , that he approved of the verdict.
This was reserved for consideration ,
In Finlay's case the like certificate was moved, and the
learned judge refused it.
Ultimately no certificate was granted in either case, and
the plaintiffs entered their judgments, taxing, nevertheless,
full costs .
The defendant as a justice of the peace, on the 2nd of
July , 1851 , issued his warrant to a constable, reciting an
information and complaint on oath of Daniel Keeley, that
Margaret Keeley, wife of Martin Keeley, and Martin Keeley
her son, did, on the 1st of July, 1851 , "commit a trespass
on Daniel Keeley, by forcing into his premises, which he
peaceably occupies , contrary to the form of the statute ;"
and commanding him to apprehend them , and bring them
before him, to answer to the said charge. And on the 3rd
of July the defendant convicted them , “ for that they did
forcibly enter upon, and commit damage and injury to and
upon the premises of Daniel Keeley, situated, &c. , contrary
to the form of the statute,” (not specifying the nature of the
injury or damage ). And he adjudged Margaret Keeley, for
the said offence, to forfeit 28. 6d. , as a reasonable compen
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sation for the damage and injury, and to pay 14s. 4d ., being
half the costs ; and that she should pay those sums on or be
fore the 13th of July, or be imprisoned for one calendar month
unless sooner paid ; and, in the same conviction ,he adjudged
Martin Keeley to pay 2s. 6d. , as a reasonable compensation
for said damage and injury by him committed, and 14s. 4d,
for his half of the costs, with the same clause, as to commit
ment in case of non -payment on or before the 13th of July :
and he directed the fines of 2s. 6d. to be paid to Daniel
Keeley, and also the 1l. 8s. 8d. for costs.
The costs taxed in the action of trespass were 45l. ls. 3d.,
the disbursements for witnesses being very heavy.
The

writ of summons in the action was issued on the 30th of
August, 1851. Judgment was entered on the 28th of Feb
ruary , 1852. On the 12th of March, 1852 , the defendant
moved a judge in chambers to stay proceedings on the judg
ment, on the ground that no costs should have been taxed
to the plaintiff without a judge's certificate, under 4 & 5 .
Vic. ch. 26, and that none was obtained.
The declaration was against the defendant, describing
him as a justice of the peace.

The defendant pleaded the

general issue by statute. The plaintiff gave the usual notice ,
a month before action brought to the defendant as a justice
of the peace.
In Finlay's case, the costs taxed were 191. 4s. 4d.
The
circumstances of the two cases were the same, Finlay having
accompanied Keeley and his wife in committing the act com
plained of, which was nothing more than an entry against
Daniel Keeley's will, and contrary to the prohibition of his.
tenant, upon some land which she made claim to. It was
not a case within the act for punishing malicious injury
to property ; and there was an irregularity in the justice's
proceedings, for he had taken no information on oath ,
it seemed, till after he had made the warrant — that is,
he did not first swear the complainant, or his witness, to
the statement, though he did directly afterwards. The
conviction and warrant stated no offence sufficient to justify
an arrest.
There was no doubt, however, but that the defendant acted
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in good faith, though ignorant of his duty. He was reluc
tant to act in the matter, as it was a family dispute.
Phillpotts, for the defendants, moved to set aside the
judgments for irregularity, with or without costs, on the
ground that no costs should have been allowed , or no more
costs than damages; or for a revision of costs upon that
ground.
Richards shewed cause .
The questions in each case were, whether, under the circum
stances, the case was one in which the protection of the stat
ute. 4 & 5 Vic. ch . 26, sec. 40 , would apply, supposing it
were still in force ; secondly, whether the late stat. 14 & 15 ,
Vic. ch . 54, applies to this species of protection — that is,
against the costs of the action : thirdly, if it does, then
whether the 4 & 5 Vic. ch. 26, should in these cases be held
to be repealed by it, the notice of action being before the 14
& 15 Vic. ch . 54 was passed, and the process in the action ta
ken out the same day that act was passed, viz., on the 30th of
August.

It was not shewn whether the suing out of the

writ or the giving the royal assent to the act was prior in
point of time.
ROBINSON, C. J. delivered the judgment of the court.
The justice has no doubt greatly erred in the discharge of
his duty, but that alone would not deprive him of the pro
tection of the act. It renders it only the more important
for him. His intentions are not impeached. The case of
Beechey v. Sides, 9 B. & C. 806 , and many others that might
be referred to leave no doubt on that point, and the legisla
ture have shewn their intention to be , that the justice shall
have the benefit of the protection , whenever he acts bona
fide in the supposed execution of his duty .

The 9th section

of 14 & 15 Vic, ch . 54, is explicit to that effect .
Then, has the late statute 14 & 15 Vic. ch . 54 deprived
the justice of the protection afforded by that statute 4 & 5
Vic. ch. 26 , sec. 40.

The preamble of that act shews that

the legislature meant to embody in one act all the special pro
tections which were to be extended, but they have made no
provision of the nature of that which is now in question
disabling a plaintiff who recovers against a justice from
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claiming costs of suit, unless the judge who tried the cause
shall certify his approbation of the action and of the verdict.
Does their act then cancel the privilege given in this respect
by the 4 & 5 Vic. ch . 26, sec. 40 ?

I am of opinion it

does not, because the legislature tell us what they intend
to repeal and they have left this protection untouched.
They do not repeal all acts which afford protection to
justices, but only such acts or parts of acts as confer certain
protective privileges which are specified in the first clause
of this new statute, and nothing in that clause touches the
provision now in question, which is not one relating to
amount of costs, but to the right to costs .
We think the rule should be made absolute for setting
aside the judgment unless the plaintiffs remit the costs.

CANADA COMPANY V. PETTIS.
SAME V. SAME.
Case for overflowing Land - License - Corporation.
Case for overflowing land of the Canada Company. The defendant produced
a letter to one s u
. nder whom he claimed from the plaintiffs' agent saying
that the land would be sold to him for the purpose of erecting a sawmill, on
certain specified conditions - two of which were that the mill should be in
operation within twelve months, and that he should furnish the Company or
their settlers with lumber at a reasonable rate.
Held — That this letter could not be construed as a license to the defendant to
overflow the plaintiffs' land to any extent necessary for working hismill,
without clearly shewing that the probable effect of building the mill and
putting up the dam , was known to and contemplated by the parties at the
time.
Held also, that the plaintiffs as a corporation could not be bound, with respect
to such an injury as was shewn in this case, by anything done by their or
dinary agents, without special authority.
These were actions on the case for overflowing lands of
the plaintiffs, situate in the township of McGillivray and
Bosanquet (in different counties) : one of the actions was
tried at Goderich, the other at Sandwich .
In the first case the plaintiffs obtained a verdict for 5001.
damages upon the undertaking of the plaintiffs, through
their counsel in open court that nominal damages would be
taken if the defendants should abate the nuisance and pay

costs.
In the latter case there was a verdict for the plaintiffs,
and one shilling damages.
In the case tried at Goderich , the declaration charged that
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the plaintiffs long before, &r., were possessed of 10,000
acres of land in the township of McGillivray, through which
the river Sable used to flow , and of right ought to flow ; yet
that the defendant, well knowing, &c. , therefore, to wit on
the 1st of January, 1834, and on divers other days between
that day and the commencement of this suit, wrongfully
erected a dam across the river below the plaintiffs' lands
and continued the same to the commencement of this suit :
whereby the water had been penned back upon the plain
tiffs' land , and had overflowed 5,000 acres thereof, render
ing it of no value to the plaintiffs.
The defendant pleaded, among other defences
1. That he committed the alleged grievances by the re
quest, leave, and license of the plaintiffs.
2. That one Smart, on the said 1st January, 1834, by the
request, leave, and license of the plaintiffs, built the dam, and
the defendant, as his servant, and by his command,

con

tinued the dam until the commencement of this suit, by the
like request and license of the plaintiffs.
3. That Smart, on the said 1st January, 1834 , by leave
and license of the plaintiffs, erected the dam , and that the
defendant, as the occupier of the mill adjacent to the said
mill dam under the said Smart and his assigns, by the like
request, leave, and license of the plaintiffs, kept and

con

tinued the dam , and committed the said grievances from the
said several times aforesaid, until the commencement of
this suit, as he lawfully might, &c. ,
4. That the defendant, with Smart, Brewster, and other
persons named, at the said times, when, &c. , by leave and
license from the plaintiffs, committed the said grievances, &c.
The plaintiffs replied traversing the license as alleged in
these pleas respectively.
The pleadings in the other action were precisely similar,
the injury complained of in that action being to lands of
the plaintiffs in the township of Bosanquet, in the County
of Lambton.
On the trial of the first action before Macaulay, C. J., it
was admitted that the defendant claimed under Brewster
and Smart, having become a partner with them, but only
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The mills were built in 1832 or

1833, and it was shewn that they did occasion a very large
tract of land belonging to the plaintiffs to be covered with
water, though the defendant contended that the quantity
was exaggerated.

The dam was built, in part, at least, on

land belonging to the Company.

It appeared that, in 1832,

Brewster and Smart, desiring to erect a saw-mill, and to
acquire some land of the plaintiffs on which there was pine
timber, corresponded with Dr. Dunlop , the Company's
agent, or officer, on the subject ; and the defendant relied
upon a letter written by Dr. Dunlop on the 9th April , 1832,
for supporting his plea of license to Smart, coupled with
evidence that the Company, through their agents, had
bought lumber sawed at their mill in the intervening time,
and that their officers were aware of the damage by back
water, but did not complain till lately.
On the other hand, one of the commissioners of the Com
pany swore that he was not for many years aware of the
extent of the injury occasioned by the dam ;—that the right
to overflow their land was not a subject of discussion or
treaty with Brewster and Smart, but merely the purchase
of land and the situation of the mill.
The learned Chief Justice considered that the 4th plea
was the one best adapted to the defence, but that the letter
of Dunlop relied on did not support the plea of license ;
that it was in fact no license to overflow land, but referred
to the sale of land at a certain price ;—that it appointed no
place where a dam might be built, and did not seem to
contemplate a dam being built on the plaintiffs' land ; and
that it not being under the seal of the Company they would
not be bound by it, even if it had amounted to the grant of
an easement or a license.

He held that nothing shewn

could avail the defendant as proof of a license ; that Dun
lop's letter was written for a different purpose, and did not
pretend to confer a license, and could not constitute a grant
of an easement binding on the plaintiffs ; and that no proof
of mere acquiescence and forbearance would support the
pleas nor the evidence which was given ; that in 1834, soon
after the dam was erected, the plaintiffs' commissioner or
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agent, entered into a contract with the then proprietors of
the mill, Messrs. Brewster and David Smart, to take on cer
tain terms all the lumber, with some specified exceptions ,
which they should make at the mill until the 1st July, 1837.
The letter mainly relied upon for supporting the defence
of license was a letter dated at Sandwich, 9th April, 1832,
signed, “ W. Dunlop,” and addressed to Robert Smart, who
was first concerned in building the mill.

It was to the

effect that Dr. Dunlop had communicated to the commis
sioners of the Company, Smart's desire to erect a saw -mill
on the Rivière aux Sables, and was instructed to say that

the pinery he required, would be sold to him at the rate of
78. 6d. (per acre) on these conditions - viz ., that he would
build thereon a good and sufficient saw-mill, and that the
Company would reserve the right of placing a lock ( at their
own expense ) in his dam ; that the saw- mill should be in
operation within twelve months, and that he should furnish
the Company or their settlers with lumber at a reasonable
These conditions being complied with , he said, the
Company would give him a deed of possession, in free and
common soccage, so soon as the land should be surveyed
and paid for ; that if he, Smart, would make the lock in
rate.

the dam , the price should be deducted from his payment for
his land.
The plea of license to overflow the Company's land to an
unlimited extent was attempted to be supported by this
letter of Dr. Dunlop, of whose precise position in the Com
pany, or to what extent and in what description of trans
actions he was authorized to bind them , and by what for
mality, no evidence was given.
The plaintiffs obtained a verdict for 5001. damages, upon
an undertaking, through their counsel in open court, that

nominal damages would be taken if the defendant should
abate the nuisance and pay costs.
In the latter case ( tried at Sandwich ), there was a verdict
for the plaintiffs and 1s. damages.
was the same in both cases.

The evidence in effect

Vankoughnet, Q. C. , with whom was Cooper, obtained a
rule nisi in the first case for a new trial, with or without
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costs, on the ground that the verdict was against law and
evidence, and because the damages were excessive, or for
misdirection , and on affidavits. They cited Liggins v. Inge,
7 Bing. 862 ; Winter v. Brockwell, 8 East, 308 ; Bridges
v . Blanchard , 1 A, & E. 536 : Wood v . Manley, 11 A.
& E. 34.
Cameron , Q. C. , shewed cause, and cited Robinson v. Fet
terly, 8 U. C. R. 340 ; Beaver v. Read , 9 U. C. R. 152.
ROBINSON, C. J., delivered the judgment of the court.

If this had been a case of an individual proprietor acting
in his own behalf, and capable of binding his rights, real or
personal - using no greater solemnities than the Statute of
Frauds requires, unless in those cases in which an assur
ance of deed is necessary upon principles of the common
law - the first question would have been whether his agree
ing to sell the land to Smart, in order that he might take from
it timber to be sawed in the mill which he was going to
erect, or anything contained in such a letter as was written
by Dr. Dunlop, could be held to constitute a license to over
flow the land of such individual to any extent, unforeseen ,
perhaps, by either party, that might be found necessary or
convenient for working the proposed mill ;-or whether it
would not be more reasonable to hold , that the only object
of writing the letter was to acquaint Smart with the condi
tions on which the land would be sold to him, assuming
that he had ascertained, or would ascertain, that he had it
in his power to erect and use a saw -mill upon the land which
he already held , or on that which he proposed to acquire, with
out doing damage to the property of others; and that there
was nothing in the letter which would relieve him from the
necessity of acting at his own peril in that respect.
The next question would be whether either that letter, or
the subsequent conduct of the individual, amounting to an
apparent acquiescence, would be binding upon him — or
whether the other party would not require a grant by deed
to protect him in the assumed use of an easement upon hiş
neighbour's property.

On the first of these points I am of opinion that, without
clear evidence that the probable effect of the building the
43
9 U.C.Q.B.

674

QUEEN'S BENCH, EASTER TERM, 15 VIC.

mill and putting up a dam was known to and contemplated
by the parties at the time, it would be contrary to reason
to infer a license to commit such an injury from anything
contained in the letter relied upon, and indeed that the let
ter imputes no license to interfere in any degree with the
enjoyment of the property of the person writing it ; and I
do not see in the other evidence in the cause anything that
could be properly taken to imply a permission to commit
the injury complained of.
It was sworn by Mr. Jones that for years after the sale of
the premises took place, he was wholly unaware of the
great quantity of the Company's land which the dam had
rendered useless. Nothing, indeed, can shew more strongly
how little foundation there is for concluding that any such
permission was understood and intended to be given , than
the inconsistent pretences advanced since this litigation has
arisen . At one time the defendant, or those concerned
with him in interest, endeavour to make out that the injury
is comparatively trifling, and is such as ought to be and
might be quietly acquiesced in by the Company ; and that
in talking of thousands of acres being overflowed , they are
exaggerating the injury most unreasonably ; but when the
object was to make

an advantageous bargain with the

Company, and to obtain large compensation for consenting
to pull down the dam, Mr. Brewster represented, in a letter
produced on the trial, that the Company could well afford
to make him the compensation he required, for that they
would thereby be rescuing from destruction some 5,000 or
10,000 acres of land rendered useless by the dam .
If it had been the case of an individual proprietor, and

if the evidence had clearly established a license to the full
extent of the injury proved, which we think it does not by
any means, then upon the next point,-whether a parol
license of this kind would protect the defendant, or whether
he must not fail in this action against him for the injury,
because he cannot shew a grant of an easement under seal.
I am not sure that I might not find myself opposed in
opinion to one or both of my brothers. It is still my under
standing of the law on this point, as I have intimated in
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the case of Robinson v. Fetterley, 8 U. C. R. 340, and have
explained more at large in a case of Beaver v. Read, very
lately disposed of by us ( a ), that although a parol license
to overflow another's land, or to exercise any easement in
the soil of another, would not give a right on which the
licensee could stand if he were himself advancing it as a
plaintiff, and were suing the other for obstructing him in
the enjoyment of an easement which he claimed to have
thus acquired ; yet that it would avail the licensee as a
protection against an action of the licensor suing him in
tort for doing the very aet which the licensor had , by parol ,
authorised him to do. The distinction is plainly taken in
Carrington v. Roots, 2 M. & W. 255, and in Liggins v. Inge,
7 Bing. 682 , and there is nothing in my view of the case of
Wood v. Leadbitter, 13 M. & W. 840, or any more modern
cases, that can be said to be opposed to it. I endeavoured to
make this appear in the case of Beaver v. Read , and need
not go over that ground again , especially as I think there
is in the evidence of this case no sufficient proof of a
license by parol ; and if there were, and if we should all
concur in thinking such a license might serve to protect
defendant against a claim for damages as a wrong -doer,
yet there is this further difficulty in this case , that it is not
an individual whose rights are in question here, but a cor
porate body, and nothing can be found in the law of Eng
land or of this province, nor even, I may venture to say, in
adjudged cases in other countries acting in accordance
with the English common law , but taking in general a
great deal more latitude in their method of dealing with
the rights and interests of corporations, which could sup
port us in holding that these plaintiffs could have their
interest in some thousands of acres of land compromised
and rendered worthless to them by anything done by their
ordinary agents without any especial authority to bind them
in this particular manner ; or rather, which is contended for
here, by the mere tacit acquiescence of such agents. We
could not hold this to be a matter of that constant and ordi
nary occurrence in the usual transaction of the Company's
Ante, page 152.
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affairs through their agents, that an authority so to bind
them could be implied upon any principle that has been
applied to corporations ; and upon these grounds we are of
opinion that the verdicts have been properly rendered for
the plaintiffs. As to the damages being excessive , nominal
damages were probably given in the case last tried on ac
count of the substantial damages which had been given in
the other, for in truth the injury proved to the lands in the
county of Lambton seemed to call for much greater damages
than the injury to those in the township of McGillivray.
But we cannot pretend to say that the damages were cer
tainly excessive, taking Mr. Brewster's account of the effect
produced by the dam.

It is true this defendant's liability

began at a recent period, but the damage to the plaintiffs
in preventing sales and settlement might accrue to a large
amount in a short time, for all that we can know ; and the
amount of damages is rendered unimportant by the under
standing come to at the trial (and which the court would of
course see carried out) , that on the nuisance being removed
the damages will be remitted.
Rule discharged.

DOE v . LANGS.
Trespass · Judgment in ejectment replied as estoppel.
In an action of trespass for mesne profits, a judgment recovered in ejectment
for part of the premises is an estoppel against the defendant's denial of the
plaintiff's interest in such portion.
Trespass for mesne profits — Plea, that the close was not
the close of the plaintiff. To this plea the plaintiff replied
by way of estoppel, a judgment recovered in ejectment for
part of the close in which , &c.; and as to the remaining part
of the premises not included in the said judgment, but cov
ered by the plea in this cause , he entered a nolle prosequi.
The defendant demurred to this replication, assigning for
causes that the judgment mentioned, being a judgment in
ejectment merely, is not conclusive upon the defendant
and cannot be set up against him as a complete bar to that
portion of this action to which the replication applies.
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Read, for the demurrer, cited Doe v. Challis, 15 Jur. 900 ;
Doe Fellows v. Alford, 1 D. & L. 470 ; Doe v. Harlow et al .
12 A. & E. 40 ; Overton v. Harvey, L. M. & P. 233 ; Carter,
v. James, 2 D. & L, 237.
Martin , contra, cited Aslin v. Parkin, 2 Burr,
Smith's Lea Ca. 264, S. C.

665 ; 1

ROBINSON, C. J.—The judgment in ejectment being be
tween the same parties, and applying, as it does, to the
very time for which compensation is claimed, and to the
very premises to which the plaintiff desired to apply it, and
which are part of the premises in question in this action, we
think it clear that it is an estoppel against the defendant's
denial of the plaintiff's interest in such portion of the pre
mises, and if it be, then the defendant's plea can be no bar
to the whole of the plaintiff's action.
Judgment for the plaintiff on demurrer.

IN RE CROOKSHANK.
Application for Mandamus to the Judge of the Division Court refused .
A. was defendant in the Division Court in a suit brought to try the right to a
picture seized under execution, and which he claimed. Being absent when
the cause was called on, judgment was given against him ; and he obtained
a new trial on paying into court the amount for which the picture was
seized, to abide the event of a trial. A verdict was afterwards given against
him . On applying for the money, he found that it had been paid over to the
execution creditors. He then enquired for the picture, but it had been seized
and sold under other executions.
Under these circumstances, a rule was moved for a mandamus to the judge of
the Division Court, to make an order on the clerk to pay to A. the sum de
posited ; but the court held that they could not interfere.
Mr Crookshank applied to this court for a rule nisi for a
mandamus to the judge of the First Division Court of the
counties of York , Ontario, and Peel, to make an order on the
clerk of the said court to pay over to him (Crookshank) 401.
and interest.
Mr. Crookshank swore he was party in a cause in the
said Division Court in May, 1851 , between Hall and Ritchie,
as execution creditors of one Hayward, as plaintiffs, and
him ( Crookshank ) as defendant, to try the right of property
in a picture seized under an execution of Hall and Ritchie
against Hayward, and claimed by Crookshank ; that being
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absent when the cause was called on , judgment was given
against him for his non appearance ; that he obtained a new
trial on his paying into court the amount of the execution
and costs for which the picture had been seized, to abide the
event of the suit, as he understood ; that upon the order of
the court to this effect, he paid 401. to the clerk , being such
amount ; that the cause afterwards resulted in a verdict
against him, establishing that the picture was Hayward's ;
that deponent supposed that the picture would then be sold
upon the execution , and his 'money returned to him : that
he applied next day to get back the money, and was told
by the clerk that he had paid out 401. to Hall and Richie,
and that the deponent might have the picture : that he
thereupon enquired for the picture, and was informed that
it had been seized under other executions, and sold ; and so
he has neither his money nor the picture, for which he for
merly paid 431.
This statement was corroborated by other affidavits. It
seemed that the bailiff, when he learned that the 401. had
been paid into court, abandoned the seizure, and took out the
money, and applied it to satisfy the executions.
The judge's order was to suspend the return of execution
till the next court day, on the defendant paying into court
the amount of the execution and costs to abide the event of
a trial by jury on the next court day, and giving written
notice to the plaintiffs to appear and try at the next court day.
It was stated that the judge of the Division Court, being
anxious to give relief to the applicant, but being at a loss to
know what order he could make, would be willing to act ac
cording to the opinion of this court.
ROBINSON, C. J. - It is impossible that we can interpose in
this case. It comes in no shape before us by way of appeal ,

and could not be so brought up. There is no judgment in the
matter, and if there were, we have no control in such a case.
To give any pretence for coming to us for a mandamus, it
is indispensable that some definite order should have been
required to be made by the judge, which he refused to
make, and which it could be shewn he was bound to
make.
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The party grieved must take advice of counsel as to
what remedy he has under the circumstances for his money
having passed, as it has, improperly into the hands of the
execution creditors, whose right to sell the
execution was delivered in his

picture in

favour, and who had in

consequence no claim to call for the money.
Rule refused .

FRAZER V. LAZIER.
Registration of chattel mortgages- 12 Vic. ch. 74, not applicable to terms of years
in real estate.
K. being in possession of certain premises under a lease for six years, assigned
his term by way of mortgage to one R. This assignment was registered
in the County Court. K. continued in possession for some time after th's
assignment, until R , entered. The defendant purchased from R. and went
into possession. The assignment to R. was never re-filed ;-more than a
year after its original filing the unexpired term was sold by the sheriff
under an execution against K., and the purchaser brought ejectment.
Held , first, that the 12 Vic. ch. 74, applies only to mortgages of movable
goods, and that there was therefore no necessity to register the mortgage
in this case according to its provisions.
Secondly, that if the mortgage had come within that act it would have been
void, not having been kept in force by registry, or accompanied by imme
diate and continued possession.
Ejectment. —

A verdict was taken for the plaintiff, subject

to the opinion of the court upon the following case :
One Daniel Smith , by lease under seal, on the 20th of
March, 1849 , demised the premises in question to one
William Kerr for six years, from the first day of April then
next.
While in possession under this lease, on the 24th of
November, 1849 , Kerr made an assignment of it under seal,
by way of mortgage, to one James Richardson. On the
15th October following; this assignment was registered
in the office of the county clerk of the county of Hastings.
Kerr continued in possession until the 19th of October,
1850, when Richardson entered ; and he remained until
the 12th of Febuary, 1852, when the defendant purchased
from him and went into possession .

On

the

2nd

of

November,

1850 ,

the

plaintiff

ob

tained judgment in assumpsit against Kerr, and on the
same day a fi. fa . against goods was issued , returnable on
the first of Michaelmas term , 1850, which was returned
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nulla bona.

An alias fi. fa. was then issued, returnable on

the last day of that term , on which the sheriff made about
201. An alias fi. fa. for the residue was issued after the
15th of October, 1851 , returnable on the first day of Michael
mas term then next, to which “goods on hand” was returned
by the sheriff ; and a ven . ex . was then issued , on which the
unexpired term for years under the demise was sold by
the sheriff, who gave his deed to the plaintiff as purchaser
of the said term .
The assignment of the lease to Richardson had not been
re - filed with the clerk of the County Court since its original
filling.

The question for the court is — as the possession by
Richardson did not accompany the assignment, did the
fact of his going into possession afterwards and after
the assignment was filed, and before the time for re - filing
the same according to the statute had arrived , do away
with the necessity of re - filing the same ; or did the said
assignment cease to be valid in consequence of its not
being re - filed ?
If the court are of opinion that the assignment ceased to
be valid, then the verdict for the plaintiff is to be main
tained ; if, on the other hand, the entry into possession by
Richardson in manner above mentioned did away with the
necessity of refiling the same, then the verdict to be
entered for the defendant.
Vankoughnet, Q. C., for the plaintiff.
Kirkpatrick, Q. C. , for the defendant.
ROBINSON, C. J. , delivered the judgment of the court.
We are of opinion that the statute 12 Vic. ch. 74 applies
to mortgages of goods and chattels in the restricted sense
of movable goods, and not to mortgages of terms for years
in real estate.

The use of the term “delivery," and the

words, “possession of the things mortgaged, seem to us
to point to goods wholly personal in their nature — such
things as could be delivered over from hand to hand.
If our opinion were different on this point, then it is my pre
sent impression (and I believe my brothers agree in this ), that
the assignment to Richardson should be held void, because
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it was either kept in force by registry, according to the
acts ,-nor did the mortgagee, Richardson , go into possession
at the time of its execution, so that it could be said to have
been accompanied by immediate delivery, and possession
held continually after such delivery , -one or other of which
must be shewn whenever the act applies. But, as we con
sider this case not to be within the statute, being a mortgagee
of a term for years, we are of opinion that a verdict should
be entered for the defendant.
Verdict to be entered for defendant.

HOULISTON V. PARSONS.
Note made on Sunday in payment for goods sold , not void in the hands of an
innocent indorsee -- 8 Vic. ch . 45.
Under 8 Vic. ch . 45, sec. 2, a pote made on Sunday in payment of goodssold
on that day is void as between the original parties, but not as against an
indorsee for value, and without notice.
Appeal from the County Court of the United Counties of
Lincoln and Welland .
Action on a promissory note made by the defendant on
the 9th of March, 1851 ,

" at St Catharines, to wit, at

Niagara, in the County of Lincoln, ” whereby the defendant
promised to pay to one Edward Lyons, or order, 551. 58.
for value received, four months after date ;-stating indorse
ment of the note by Lyons to one Lee, and by Lee to the
plaintiff.
The defendant pleaded that the note was drawn and
delivered by the defendant to Lyons on a Sunday-to wit,
on the 9th of March , 1851 - and was made and given in
payment of goods sold and delivered by Lyons to the
defendant on that day, being a Sunday — contrary to the
form of the statute, on which account it was void .
This plea was demurred to , and judgment was given in
the County Court in favour of the plaintiff on the demurrer,

which judgment was appealed from .
W. Eccles, for the appeal, cited Begbie v. Levi, 1 Cr. &
J. 180.
Boomer, contra .
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ROBINSON, C. J. , delivered the judgment of the court.
We are of opinion that the judgment was properly given
for the plaintiff, and that the appeal must be dismissed
with costs .

.

Independently of any objections to defects in the plea,
we think the statute 8 Vic. ch . 45 , in the second clause
only makes void all sales and contracts for sale of any real
or personal property made on a Sunday ; but not making
void the security given in payment for any goods so sold ,
this note is not made void in the hands of a bona fide
indorsee for value, and without notice — not being a contract
within the terms of that clause, and liable only to the
exception that it was made in furtherance of such a contract.
This would make it void as between the original parties,
but not against this plaintiff.
Appealed dismissed .

THE QUEEN EX REL. McNAMARA V. CHRISTIE & PAINTER .
Election of School Trustee - 13 & 14 Vic. ch , 48 “ Taxable inhabitants, "
meaning of.
Persons who are rated only for statute labour, and are not householders, are
not " taxable inhabitants ” within the meaning of 13 & 14 Vic. ch. 48, sec .
22, and cannot, therefore, vote at the election of school trustees.
Qucre whether the fifth and seventh clauses of that act apply to the electors
of school trustees for towns, or only to those of townships- Semble, that
the seventh at least applies to both .
Duggan obtained a rule nisi on the defendants, to shew
cause why an information or informations in the nature of
a quo warranto should not be exhibited against them , to
shew by what right they respectively claim to be school
trustees of the town of Niagara, and members of the Board
of school trustees of that town , on the grounds :
1.—That the election held on the 14th of January, 1852,
in and for the St. David's ward of the town of Niagara, of
the school trustees, was not conducted according to law ,
because there were two other candidates - viz . Munroe and
Bowen — both duly qualified, and for whom a majority of the
taxable inhabitants of St. David's ward would have voted
but the returning officer, John Ross, Esquire , refused to
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take votes for them , or either of them , requiring that the
" taxable inhabitants ” should not only be taxable inhabi
tants of the said ward, but should be taxable inhabitants
beyond the amount of ten shillings, before they could be
allowed to vote .
2.

Because he refused to receive the votes of taxable

inhabitants though tendered in favour of Munroe and Bowen .
The election was holden on the 14th of January, 1852.
Christie and Painter had, one eighteen, the other nineteen
Christie and
votes ; Munroe fourteen , Bowen fifteen .
Painter were declared duly elected, and had attended and
voted at the board ; and it was sworn that as many as seven
taxable inhabitants offered to vote for Munroe and Bowen ,
but were refused, because they were only statute labour
voters.
Against the rule it was shewn that McNamara, the appli
cant, was a resident of St. David's ward, and entered on
the collector's roll for that ward as liable to pay ten shillings,
in lieu of statute labour, but was not on the roll of that or
any other ward of the town for any tax upon income, or on
real or personal property, or liable to pay within the town
any tax except the statute labour commutation ; and so
also of Aillis, the other person on whose affidavit the infor
mation was moved for ; and it was sworn that if all those
similarly situated had been allowed to vote, it was believed
there would still have been a majority for the two who
were returned .
The returning officer swore that he rejected no vote of
any person assessed on the roll for property or income, and
confirmed the statement that he rejected McNamara and
Aillis, who claimed solely on the ground that they paid ten
shillings in lieu of statute labour, not considering them to
be " taxable inhabitants ” within the meaning of the act.
Vankoughnet, Q. C. , shewed cause , and cited the Queen
ex rel . Lawrence v. Woodruff, 8 U. C. R. 336.
In the
matter of the Aston Union , 6 A. & E. 78+ ; Cole on Quo
Warranto , 162.
Duggan, contra, cited Rex v. Ramsden et al., 3 A. & E.
456 ; Rex . v. Jefferson , 2 N. & M. 437 ; Cole on Quo Wur
ranto , 187.
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ROBINSON, C. J. , delivered the judgment of the court .
The School Act, 13 & 14 Vic. ch . 48, under which the
question arises who have the right to vote for school trustees
in incorporated towns , enacts, in the twenty -second section,
that in each ward “ two fit and proper persons shall be
elected school trustees by a majority of all the taxable inha
bitants of such ward .”
It has been made a question whether the fifth and seventh
clauses of the act apply to the electors of school trustees for
towns, or only to those for townships.

They form part of

one of the general divisions of the act, which is headed
" election and duties of school trustees," not of school
trustees for townships only ; and if nothing that is in that
division of the act applies to trustees for cities, towns, or
villages, but only to those for townships, then this act is
manifestly imperfect, for there are various enactments
which are in their nature as applicable to, and as requisite
for, the office of school trustees for cities, towns, and villages,
as for those of townships, and for which there is no provision
made in regard to cities, town, and villages, if these latter
are to be held not to be included for any purpose within the
first general division of the act. If, on the other hand, the
school trustees for towns should be held to be included
within the fifth and seventh clauses (though there are
doubtless several others of the clauses of that same divi
sion which are not applicable to them ), then it is plain
enough that the voters for school trustees in towns, &c., as
well as townships, must be freeholders or householders.
My inclination at present is rather in favour of holding
that the fifth and seventh clauses , or at least the seventh ,
may be so construed as to include both classes of elections.
I believe that to have been the intention of the statute,
though there are some difficulties in the way of that con
struction.
But on the broader ground that “ taxable
inhabitants ” does not include persons who are not house
holders, and who are only rated for statute labour, we all
think the returning officer was right in rejecting such voters.
In 2 Inst. 702, the word " inhabitants," as used in the
statute 22 Hy. VIII . ch . 5 , which provides that bridges shall
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be repaired by the inhabitants of the shire or riding, &c. , is
held to extend to none but householders — not to servants or
others, who, though residing therein , are not householders.
In Gatewood's case , 6 Co. 60 , the court say, “ in these
words inhabitants and residents, are included tenant in fee
simple, tenant for life, for years, tenant by elegit, tenant at
will, & c ., and he who hath no interest but only his habita
tion and dwelling," which clearly means that he must at
least, upon some footing, have a habitation or dwelling held
by himself, and not be merely an inmate in another person's
dwelling, which any of these persons assessed only for statute
labour might be.
The language of Lord Tenterden, in Rex v. Hall, 1 B. & C.
136, supports the construction which we put upon the word
inhabitants," as used in this act, though the word may be
used on occasions and purposes when it might be proper to
give it a larger construction.

In Rex v. Mashiter, 1 N. & P.

314, it is intimated that the term " inhabitant,” is to be con
strued according to the subject matter in which it is found,
and that it has not any precise legal meaning. On this
principle we can have no difficulty in believing that the
legislature never meant to leave the selection of those who
were to appoint teachers of youth to persons who are not
even householders, and possess no property real or personal,
especially when the trustees among their powers have the
power of assessing others.
We are of opinion that the rule must be discharged with
costs.
Rule discharged.

MCLEAN V. HORTON.
Dower -Reference to arbitrators to assign - Pleading.
Action of dower. The tenant pleaded a reference to arbitrators and an assign
ment by them of certain specified land, of which the demandant had notice,
and averred that he had always been, and still was ready to abide by such
assignment.
Held , on demurrer - Plea bad, for not shewing that the assignment had been
actually made.
Action of dower. The plea set up a submission by the
demandant and tenant to arbitrators to award upon the
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dower to be assigned, and as assignment of dower made by
the arbitrators (setting out the part assigned by metes and
bounds), of which the demandant had notice ; and it averred
that the tenant always had been, and still was ready to
abide by the assignment.
Demurrer .--- Because it is not shewn that the demandant
ever assented to , or accepted such assignment; or that the
tenant ever acted thereon by executing any deed or instru
ment of assignment.
G. Sherwood, for the demurrer, cited Park on Dower, 269 ;
Roscoe on Real Actions, I. 223.
Richards, contra, cited Co. Litt. 35 , a .
ROBINSON , C. J.-We find no authority supporting this
plea. It does not set up an assignment of dower made by the
tenant, and rely upon it as a sufficient assignment though
made not by deed, but only by parol ; but it shews only an
obligation to assign in pursuance of an award . The tenant
should have assigned according to the award ; and then , if
that would have been binding upon the demandant, he
would have discharged himself of the claim .
It is laid down as good law, that a woman entitled to
dower cannot enter till it be assigned to her either by the
heir , terre- tenant, or sherift, neither of which has been done
in this case.Plowden, 529 ; Crabb on Real Property, sec .
1159.
Per Cur. - Judgment for defendant on demurrer.
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Attachment - Liability of contrac- Under 13 Eliz. ch.4 .] - See " Will," 3.
tors with an absconding debtor to his
ACCOUNT STATED.
assignees of the contract before his de
parture. ] - 1. The plaintiff contracted
with the defendants to build for them Evidence of. } - See “ Evidence, ” 6 .
a mill dam on certain terms. H. and
ACTION.
P. were his sureties. While carrying
Against Magistrates for not return
on the work , he assigned to them the
contract and all his interest in it ; heing conviction ] -See “ Magistrate ,
afterwards absconded, and an attach- 1.
The
inent was issued against him.
assignees carried out the contract, and
AGREEMENT
then sued in the plaintiff's name for
See FRAUDS ( STATUTE OF.)
the money due. After action brought
this attachment was withdrawn , and
Money made payable in “ yearly
defendants released by the attach
proportions
“ For
of 1-2.
" --Effect
Jas.
e to pay
d, I promis
ing creditors from any right of action value receive
they could have against them , if they McQueen and Jacob McQueen, or
should pay over the money that might theirorder, the sum of 1021.15s.cy .,
be recovered in this action. Within to be paid in yearly proportions.
six months another attachment was
Held , that the effect of the above
placed in the sheriff's hands, of which agreem
ent was to give two years for
the defendants were duly notified .
payment. McQueen et al. v. MC
Held , (the above facts being stated for Queen, 536.
the opinion of the court,) that the as
signees were entitled to recover as well
ALIEN.
for the work done by the plaintiff be
Effect of 12 Vic. ch . 197. — Where
forehis departure as for tbat executed
by them since ; and that the defen - an estate has become legally vested
dants paying would not be liable to before the passing of 12 Vic. ch . 197 ,
the creditors of the plaintiff. Clarke that statute will not operate to take it
v . Proudfoot et al. 290,
laway from the possessor, and entitle
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the heir -at- law , although an alien. with the defendants ; upon its de
Doe dem . O'Connor & Rouse v. Ma- struction by fire a dispute arose as
to the loss, and the matter was re
loney, 251 .
ferred to arbitration .
AMENDMENT.
After the fire,but before the award,
the plaintiff assigned the bond of sub
See NUL TIEL RECORD,
mission, the policy of insurance, and
Allowed after contingent damages the money due thereon, to A. G. H.
assessed on demurrer.] — Under the . Held, that the assent of the defen
circumstances of this case the plaintiffſdants to the assignment was not ne
was allowed to withdraw his demur. cessary.
rers, on which contingent damages . Held also, that the assignment of
had been assessed, and to reply de the bond did not, under these cir
novo to the defendant's pleas. -Mal.cumstances, by vesting the interest
in the assignee, affect the legality of
loch v. Scott, 428.
the award made under it.
ARBITRATION AND AWARD . Held also, that the act abolishing
districts ( 12 Vic. ch. 78 ) does not
Sufficiency of award - disposal of take away from the defendants the
issues. ]–1. Assumpsit.— The decla- 'namegiven to them by their charter.
ration contained counts for work and
Semble, that the making of the
labour, goods sold, money paid, had award is not admitted by the plead
and received, and on accountstated — ings in this case ; but held that it was
to which the plaintiff pleaded non -as sufficiently proved by shewing that
sumpsit, payment, and a set -off.
A the defendants had acted upon it by
verdict was taken for the plaintiff,sub-paying a portion of the sum awarded
ar
,
ject to the award of W. H. , chosen as and that their officer had stated in
sole arbitrator between the parties writing the particulars of the award,
upon all matters in difference be and the sum remaining due on it.
tween them , as well in this suit as all Hughes v. The Mutual Fire Insur
other matters up to the commence-ance Company of the District of
ment of this suit; " costs toabide the Newcastle, 387 .
event. The arbitrator awarded “ that
ARREST.
the plaintiff had good cause of action
against the defendants in the said
See COMMISSIONER.
cause and on the matters so submit

ted, and was entitled to a verdict Privilegefrom ] -See “ Parliament. "
therein ; and he assessed and award
ed the damages to be paid by the
ATTACHMENT.
defendant to the plaintiff in the said
cause at 431. 8s. Held, that the
Warrant of, under 12 Vic. ch . 69
award was good ; that it disposed by —who may execute.] – A constable of
necessary inference of all the issues any town within the county in which
in the cause ; and that it was not a warrant of attachment is issued
uncertain . — Charles v. Carroll, 357. under 12 Vic ch . 69 , sec . 1 , bas
authority to execute such warrant.
Assignment of submission bond, Delaney v. Moore, 294.
effect of -- Evidence — Pleading.1–
ÁTTAINDER.
2. Debt on bond , conditioned to abide
by the award of arbitrators.
The plaintiff insured his property
See EVIDENCE, 7.
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covenant of indemnity by bankruptcy
and certificate. ) - 1 . See “ Covenant,"
1.
Fees for certificate .] - 1. The pen
What not a fraudulent concealment
alty of 41. imposed bystatute , whereof property.]—2. Where the wifeof
an attorney omits to take out his cer
a bankrupt in Lower Canada had a
tificate in proper time, is payable in remainder in lands in Upper Canada,
each of the courts and is not the
expectant on the death of her mother,
aggregate amount of the penalty in Held,that there was no interest which
curred in the three courts for such
assignees, and that
in the
disclos
neglect. Quære, as to the amount to could
ing such interes
his notvest
t was
be paid by an attorney for his cer
fraudulent. Phillips v. Masson
tificates, where he has allowed the not
et al., 20.
time specified for the Common Pleas
Certific
ate under ordinance of
and Chancery Courts to pass, but is Lower
Canada
, 2 Vic. ( 3 ) ch. 36
certific
timet
Pleadi
take
ate
out his
in
ng.] – Held also (Draper , J. ,
o
for
the Queen's Bench . In re Latham . dissentiente ), that the certificate ob
an attorney v. The Law Society, 2009. tained by a bankrupt under the ordi
Partners - Right to sue. - 2. The
of Lower
( 3 ,)
defendant signed a written retainer nance
passing 2ofVic.
ch. 36 ,prior
to theCanada,
7 Vic.
attorn
eviden
Messrs
eys
ce un
of
. D. & E., as his
, ch. 10, may be given in
to prosecute one M. While the suit der the generalissue, in like manner
was pending the partnership be
as the certificate aud confirmation
tween them was dissolved , and E.
thereof by the Court of Keview, as
retired , assigning to D. all his rights.
provided by the said act, may be.'
D's name alone appeared as the
Under the same pleadings evi
plaintiff's attorney , on the record .dence may be given of fraud on the
Held, that D. might sue alone for
of the
Dougall, an attorney v. part
atebankru
his certific
1b. pt in obtaining
.
the costs.
Ockerman, 354.
Right to proceed for costs.] — 3.BILLS OF EXCHANGE AND
Where the plaintiff and defendant
PROMISSORY NOTES.
settled the suit without the interven
ILLEGALITY .
See DE INJURIA.
tion of the plaintiff's attorney, who
PLEADI
OFF.— SHIP
NG,
1.
-SET
afterwards wenton andtook a verdict, REGI
STRY ACT. - SUNDAY.
held , that such verdict must be set
aside, with costs to be paid by the
diligence in presentm
ent. ] - 1.
Due
plaintiffssued
attorney, it not appearing sufficiently The
on a promissory
under the facts stated , that there was
note made by one Clarke, payable at
any collusion between the plaintiff
lar place, and endorsed by
and defendant to deprive him of hisno particu
the defendant. The note was left at
costs. Plant v. Stone, 458.
the bank in Cobourg, where the
maker then resided , for collection ;
BAIL .
and the clerk who was to prese it it
See RECOGNIZANCE .
being examined, stated that before
BANKRUPT & BANKRUPTCY. the note became due he heard that
the maker had left Cobourg ; tbat on
See Bills of EXCHANGE AND PRO - its becoming due he went to the
See EVIDENCE, 5 .

house in which Clarke had formerly
MISSORY Notes, 4, 5 .
Defendants not discharged fromresided, and found only a woman,
44
9 U.C.Q.B.
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who could give him no information written on it until after action
respecting Clarke . He made enqui- brought, yet that such indorsement
ries of more than one person who had by plaintiffs was sufficient.
known Clarke well, but their answers Semble, also, that the defendant is
as to where Clarke had gone were estopped from denying that the plain
conflicting. Witnesses were called tiff's name was indorsed when it
for the defence, of whom Clarke's ought to have been . Feck et al. v.
partner was one, who stated that no Phippon, 73.
secret was made of his intended de.
Pleading - Consideration .1-3. As
parture : that his furniture was ad- sumpsit by the indorsee of the payee
vertised ; and that they could at any of a note against the maker. Plea
time bave given correct information -- that defendant made it for the
accommodation of the payee, and
as to his place of residence.
Held , that at least application withont consideration , and that the
should have been made at the places plaintiff holds it without considera
to which Clarke was said to have tion .
gone, and that due diligence had not
Replication, that there was a good
been used to discover his residence ; consideration for the making of the
the question being whether the action note - to wit, the amount of the note
against an indorser would lie without and for the indorsing the note to
its being shewn that the defendant the plaintiff — to wit, the amount of
could not, by using due diligence at the note.
some time before action brought, Held ; on special demurrer, repli
have presented the note to the cation bad . Allen v. Skead, 217.
maker. And semble, that the ques. Assignees of bankrupt v.Indorser
tion of diligence is not wholly a Pleading .) – 4. Assumpsit (by the
question for the jury. Brown et al., assignees of a bankrupt) on a pro
v. G. S. Boulton , 64.
missory note made by the defendant,
Indorsement of note by payee after payable to one W. R. Fellows, and
action brought.] — 2. A. was indebted indorsed by W. R. F. to the bank
to the plaintiffs, and to get time of - rupt before his bankruptcy .
fered them a note with an indorser. Pleas - 1. That R. W. Fellows did
The plaintiffs agreed to accept one, not indorse. 2nd . That the defend
and A. made a promissory note pay- ant paid the note when it became
able to the plaintiffs, and procured due, but not stating to whom. 3rd .
the defendant to indorse it in blank, Payment before action , to bankrupt
and delivered it so indorsed to the before his bankruptcy, in full satis
plaintiffs. The plaintiffs discounted faction , &c. , of all causes and rights
the note, having indorsed it under of action , &c.
the defendant's indorsement.
The Held, on demurrer, 1st plea bad ,
note having been dishonoured, the for he variance in the name
2nd.
plaintiffs took it up, struck out their and 3rd pleas good. Moore et al.,
indorsement, and again indorsed the Assignees & c., v . Cook, 261 .
note above the defendant's name, ad
Notice of non-payment— Evidence
ding to their own name " without re-- Protest. – 5. Assumpsit on two
course, "and then sued the defendant. promissory notes against the indor
no
Held , that though the plaintiffs had sers. Plea by one defendant,
not indorsed the note when the de notice of non -payment.”
fendant indorsed it, and though their A separate note of each protest was
indorsement, making them stand as produced. One of these protests was
first indorsers on the note, was not dated on the day when the note fell
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due, and the other on the day after. ( bond, given by defendant as one of
They both certified thatthe indorsers five joint and several obligors, con
had been notified but did not state ditioned for the proper discharge of
when.
certain duties by one A. B. T. , as
Held, that notice of non -paymentsecretary and treasurer of a certain
was sufficiently proved as to both society.
notes.
2nd plea. “ Not damnified ."
By 7 Vic. ch. 10, a note indorsed
3rd plea. If plaintiffs damnified ,
by the bankrupt before commission damnified by their own default.
issued, though not falling due until
5th plea. That the affairs of the
after, may be proved as a debt under plaintiffs were managed by certain
the commission ; and to an action on directors : that from themaking of the
such note against the bankrupt, the bond until the 31st of January, 1850,
plea of bankruptcy is a sufficient de-A.B.T. did fulfil all things to be done
fence.
Wood et al. v. Hutt & Cle - by him pursuant to the condition :
that fron that time till A.B.T.ceased
ment, 344 .
to be secretary and treasurer, plain
Notice of non-payment - Verbal tiffs managed the affairs of the said
understanding to defeat an indorser's society, contrary to its rules, & c .,
liability. ]—6. A notice of non -pay- whereby the defendant's liability was
ment sent to an indorser stated that
greatly increased ; by reason whereof,
the note was duly protested for non- & c.,the defendant became discharged.
payment, not saying that it was pre
7th plea. The affairs were man
sented, held sufficient.
aged , & c. : that said directors did,
To an action on a promissory note, without the consent of the defendant,
by the indorsee against the indorser, order that one of the obligors should
the defendant pleaded, that the note be released , which order became
was intended to have been made to binding on said society, whereby such
the plaintiff, or order, and indorsed obligor was discharged.
by him to the defendant, to secure a
8th plea same in substance as last.
debt due to the defendant by the Special demurrer to each plea.
maker, but by mistake it was made Held, 2nd and 3rd clearly bad.
payable to the defendant or order ; 5th plea bad, because it was not
and he thereupon indorsed to the shewn that the observance of the con
plaintiff, in order to enable him todition was qualified or affected by
sue the maker, and, on the undersome matter existing and in know
standing that the plaintiff should have ledge of both parties, when bond
no recourse against him as indorser. given. 7th and 8th pleas bad, as
Held, that such an understanding ghewing no release in law. Farmers'
would form a good defence to the and Mechanics' Building Society v.
action . Blain v. Oliphant, 473.
Langstaff, 183.
Conditions to make a deed - Fffect
BOND .
of 1–2. Debt on bond conditioned to
See BUILDING SOCIETIES, 3. - Con- make a deed of 200 acres, " which is
DITION .
to be drawn by a U. E. right due to
me.
Held , not necessary for the
To indemnify sherif for not exe- obligee to tendera deed for execution.
cuting fi. fa . - Condition of.] — See Held , also, that the obligor was
“ Sheriff," 2.
bound to make a deed within a rea
Debt on for discharge of official sonable time. Rodgers v . Lake, 264,
For performance of official duties
duties. -- Pleading.] - 1. Debt on
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Assignment of breaches— Demurrer .] one year and no longer : and that
-3. Debt on bond . The condition during such term D. faithfully per
set out on oyer was for the due performed the duties.
formance by one A.B.T. of the office
Replication - That the defendants
of secretary and treasurer of a certain did not become sureties for the period
society. In answer to a plea of per- in the plea mentioned, or for any
formance, the plaintiff replied, assign- other specified time.
ing for breaches, 1st. That it was a
Held , on demurrer, replication
rule of the said society that the good .
treasurer should have authority to
Under the Building Society Act, 9
receive all moneys for them , and that Vic, ch. 90, it is not essential to the
he should also deposit daily with the validity of a bond given for the per
bank all such moneys as he should formance of the treasurer's duties,
receive ,” yet that he had received that such treasurer should be joined
for the society a large sum of money, in with his sureties.
and had not paid it over, but had
9th plea — That D. did not , before
converted it to his own use. 2ndly . his appointment, become bound in a
that the said A. B. T. had fraudu- bond for the due performance of his
lently represented a certain person office, in pursuance of the statute, & c.
to be a shareholder, and so induced
10th plea — That the said bond is
the society to grant him a loan, not a security taken in pursuance of
whereby the money was lost.
the statute, by a bond entered into by
Held , on special demurrer, that thesaid D. with two sufficient sureties.
both breaches were well assigned . Held, on demurrer, both pleas bad
Farmers' & Mechanics Buildingfor uncertainty.
Society v. Whitmore, 297.
11th plea — That the rules of the
society did not provide that the trea
surer or other principal officer should
BUILDING SOCIETIES.
once at least in every year prepare a
See BOND, 1 , 3.
general statement of the funds and
May sue in their corporate name.]effects, according to the statute.
Replication — That the rules of the
-1 . Farmers' & Mechanics' Building
Society v . Langstaaff, 183 .
society did provide that the statement
Construction of 9 Vic. ch. 90, sec. referred to in the plea should be made
12. ] — 2 . under 9 Vic. ch . 9, sec. at least once in every year according
12, the president and treasurer suing to the form of the statute, &c.
on behalf of a building society must be Held , on demurrer, replication
president and treasurer ofsuch society good. Wilkes v . Buchanan, Presi
at the time of commencing theaction, dent and Treasurer of the Brantford
Doe dem . Morgan et al. v . Bayer , 318. Building Society v. Clement de Reid,
Bond for performance of duties of 339.
secretary and treasurer- Pleading ]
BY-LAW.
-3 . Debt on a bond given by C. &
R., conditioned for the due perform - See MUNICIPAL CORPORATIONS.—
PRACTICE .
ance by one D. of the office of secre
tary and treasurer of the Brantford
CAPIAS AD RESPONDENDUM .
Building Society.
Bailable ca. re. may be sued out in
7th plea. That the office is an an
nual one : that the said D. was ap- a County Court from Commissioner .]
‘ pointed for one year : that the defen--A bailable ca. re, may be sued out
dants became sureties for the term of inaCounty Courtfrom aCommissioner,
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COGNOVIT.
and may be executed by a constable ,
without taking it to the sheriff , Quære
See WAIVER.
-Whether a constable can be com
pelled to execute such writ, as it is
not directed to him , but to the sheriff,
COMMISSIONER.
and the statute gives him no fee. But
if he undertakes the service, and ar
May issue bailable ca. re . in Coun
rests the defendant, he is liable for ty Court. ]—A bailable ca. re. may be
an escape. Story v. Durham , 316. sued out in a County Court from a
commissioner. Story v. Durham , 316.
CARRIERS .
By

water,

liabilities - Exception

COMMON SCHOOLS.
against dangers of navigation - Evi- School trustees for towns – Power
dence.- Where an exception against of:1-1. The school trustees for towns
loss by dangers of navigation is con- under 13 & 14 Vic. ch. 48, sec. 24,
tained in a bill of lading, and the have unlimited discretion as to the
vessel is in fact lost in a storm , the number of schools to be kept up, and
evidence of negligence or improper are not subjected to the restrictions
conduct must be very clear in order in this respect imposed upon the
to make the ship owner liable ; and school trustees for townships.
although it lies upon thedefendantin
Where the estimate of the sum re
the first place to bring himself within quired for school purposes for a cer.
the exception , yet this is sufficiently tain yearwassent to the town council
done by shewing a shipwreck from by the school trustees, and the council
stress of weather : and the plaintiff isrecognized such estimate by paying a
then called upon to establish that the portion of the amount, and submitted
loss would not have happened but to the court their reasons for refusing
from negligence or want of skill.
to pay the balance held , that they
Harnden v . Procter, 592. were precluded from objecting that
the estimate was not laid before them
as by law required . TheBoard ofSchool
CERTIORARI.
Trustees of the Town of Brockville v .
Removal of indictment to Queen's The Town Council of Brockville, 302.
Bench after verdict .] — An indictment Election of School Trustees— 13 &
cannot be removed by certiorari from 14 Vic. ch. 48 .“ Taxable inhabi
the Court of General Quarter Ses- tants.” meaning of.] — 2. Persons
sions to the Queen's Bench after ver. who are rated only for statute labour,
dict, even by consent of the parties. and are not housholders,are not “ tax
lable inhabitants " within themean .
The Queen v. Laverty, 306 ,
ing of 13 & 14 Vic. ch. 48, sec 22, and
cannot therefore vote at the election
CHATTEL MORTGAGES.
of school trustees.

Registration of. ]-- See “ Mortgage." , Quære - Whether the 5th and 7th
clauses of that act apply to the elec
tors of school trustees, for towns, or
CLERGY RESERVES.
only those for townships. Semble,
Appropriation of lands for, in letters that the 7th at least applies to both.
patent under 31 Geo. III. ch. 31- The Queen ex . rel. McNamara v.
effect of ] -See “ Crown Grant," 2. Christie & Painter, 682 .

694

DIGEST OF CASES.

COMPUTATION (REFERENCE contract before his departure. ] - See
TO MASTER )
Absconding Debtor.'

Reference to compute interest on a
The court re
judgment - refused.
CONVICTION.
fused a rule to compute interest be
MAGISTRATE, 1 .
See
fore the master in an action upon a
judgment, where it appeared there , Requisites of, when form not given
might be ground for doubt as to the by statute.] — Where a form of con
plaintiff's right to recover such interviction is not sanctioned by any ex
est and the defendant resisted the press statute, it must be such as would
application. Eberts v . Traveller, 355. be legal according to the principles of
the common law ; and in that case, a
conviction which did not express that
CONDITION.
the party had been summoned,or that
he appeared, nor that the evidence
See BOND - TEED , 2 .
was given in his presence, cannot be
Excuse of performance.] - Debt on
bond, whereby the defendant bound supported. Moore v . Jarron, 233 .
himself under a penalty to make to
the plaintiff a good and sufficient deed
CORPORATION.
clear of allencumbrances, of a certain See
BUILDING SOCIETIES–MAR
strip of land , within the term of
MORA FOUNDRY COMPANY_MON
eight years.
TREAL MINING COMPANY.
Plea — That within the said eight
years the council of the district of
Not bound without special authority .]
London made a certain by-law , estab
lishing a public road over and upon See “ Leave and License .” 2.
the said strip or land ; whereby the
COSTS.
defendant was and has been since pre:See MUNICIPAL CORPORATIONS. 3.
deed , clear of all incumbrances, of the Right of Attorney to proceed for.l
said strip of land to the said plaintiff. See “ Attorney ,” 3.
Held, on demurrer , plea bad, as Protection to Magistrates against. ]
not shewing a good defence.
See “ Magistrates," 2.
Held, also, that the soil and free
Trespass.] — 1. In an action of
hold ºf roads, land cut under 4 & 5 trespass,
where the judge does not
Vic. ch. 10 , does not vest in the certify under 22 Car. II. ch. 9 ; and
crown . Caesar v. Norton , 100.
where the verdict is within the juris
diction of the County Court, the
CONSIDERATION.
plaintiff is not entitled to full costs.
See ILLEGALITY.
Hawkes v. Richardson et, al 229.
Recoverable on an extent.] - 2.
CONSTABLE .
Poundage is recoverable from the
• See ATTACHMENT. -- ESCAPE - CAdefendant on a writ of extent.
Other expenses attending the exe .
PIAS AD RESPONDENDUM .
cution of the writ, may also be re
covered on application to the court,
CONTRACT,
or a judge in chambers. The Queen
Liability of contractors with an ab- v. Patton, 307. ,
sconding debtor to his assignees of the Of nonsuit, when suit settled by
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third party.]3. After trial of an the said R. Jones harmless there
ejectment brought upon a mortgage, from , and from the said charter, and
at which leave was reserved to move from all the obligations thereof."
for a nonsuit,the suit was settled,
Held, that though the words “ gen
and the cost paid by a third party, in - erally and without exception ” did
terested as an after mortgagee of the literally amount to an undertakingto
same property. The costs were paid save plaintiff harmless from any de
without the defendant's authority. mand under the charter party, yet
Held , that this payment could not that when taken in connection with
affect the defendant's right to recover the prior agreement (set out in the
costs from the plaintiffs in case a non - statementofthe case) for this covenant
suit should be ordered ; and, conse- they would mean rather without ex
quently , the defendant having moved ception us to the description of claim ,
for a nonsuit that it was still neces- than as to time ; and that the defen
sary to determine the point reserved dants would be liableonly for moneys
at the trial. Doe dem . Morgan et al. accruing due under the charter party
during their co-partnership , and
v . Boyer, 318 .
thence to theexpiration of the charter.
COVENANT.
Held also, that the defendants were
not discharged from their covenants
To repair, in consideration of ex by theirbankruptcy and certificate.
.
emption from rent, within what time
Jones v . Walker et al . , 136 .
to be performed .] — See “ Lease,” 3.
Covenant to repair, action on ,
To indemnify against a charter
party generally and without excep - against assignee of the rent. ] -2.
tion.- Construction of. — Bankruptcy Plaintiff sued defendants, who were
and certificate. ] - The plaintiff Jones, the assignees of the rent for the term
had chartered a boat called the “ Fa- which plaintiff was to enjoy, on a
vorite,” of Mr. Cayley, for several covenant by his lessor to repair, as be
years. Before the expiration of this ing a covenant running with the land;
charter, a co-partnership was formed but held , that defendants not being
between the now plaintiff and the assignees of the reversion for any
now defendants. When this co-part- term or time, were not liable on the
nership was dissolved there was still covenant.
McDougall v. Ridout et
a year to be run of the above char. al., 239 .
ter ; and the plaintiff and the defen
Covenant for title when action
dants entered into an agreement will not lie. ] --3. An action will not
whereby the defendants undertook to lie on the covenant for title in a deed
assume the above charter for thetimeof bargain and sale, when it is shewn
unexpired, and to pay “ F.M. Cayley, that the grantor had a good title at
Esq., the sum of 3601. , for the use the time of conveying, although the
of said steamer for the year 1847 plaintiff experienced a delay and ex
(the remaining year of the charter ), pense in getting into possession.
and shall and will deliver up to the Carr v. Dunn, 246.
said R. Jones, or to the said F. M.
Rights of assignee and surety
Cayley, the said steamer · Favorite,'|Implied covenant.] -4. The plaintiffs
on the expiration of the said charter, were sureties to the defendant for the
or otherwise account to thesaid Jones performance by C. of anagreement
or to the said Cayley, for the value of whereby C. covenanted for himself,
the said boat ; and generally and his executors, administrators and
without exception, shall and will save assigns, to build certain cottages for
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the sum of 18001., which the defendant and the sale to him cancelled . When
covenanted to pay to C. his executors, the present action' was brought, an
administrators and assigns in theorder of the Executive Council was
following manner : 8001. to be ad- made on the 6th August, 1850 , recom
vanced during the progress of the mending that the Attorney General
work , and the remaining 10001. to be be authorized to defend the suit.
paid on the completion of the agreeHeld , that at the time the plaintiff
ment, by theconveyance to C. of cer- received his first receipt from the
tain specified premises. C. failed to government agent, defendants being
perform his contract, and assigned it mere intruders on crown lands, he
to the plaintiffs, having received acquired a right to eject them under
8001. on account. It was not shewp 12 Vic. ch . 31 , sec. 2 ; and that the
that the defendant was any party to crown could not at its pleasure di
the assignment.
vest him of that right, nor change a
The plaintiffs and defendant then wrongful occupant into a rightful oc
entered into an agreement ( to which cupant, to the prejudice of their own
C. was no party ), reciting C.'s pre- vendor.
Doe dem Henderson v.
vious contract ; the plaintiffs' liability Seymour, 47 .
as sureties for him ; his non -perfor. Construction of 4 & 5 Vic. ch .
mance and assignment to the plain - 10 .].- 2. Soil and freehold of roads ,
tiffs ; that the defendant at the plain laid out under 4 & 5 Vic. ch. 10 ,
tiffs ' request had agreed to give fur does not vest in the crown . Caesar
ther time for the completion of the v . Norton , 100.
contract ; and that in consideration of
the premises the plaintiffs covenanted
CROWN GRANTS.
to finish the work according to the
Cannot
be under seal at arms. )
firstagreement ; and the parties mutu
ally bound themselves in 10001. for 1. A grant of lands, in 1784, by the
then Governor of the Province of
the performance of this lastagreement.
Held, that there was no covenant, Quebec,and under his seal at arms,
either express or implied, on the part to the Mohawk Indians and others,
of the defendant to convey to the conveyed no legal estate : first,as not
plaintiffs, or to pay them 1000l. (Ro being by letters patent under thegreat
binson, C. J. , dissentiente .) Hall & seal; secondly, for want of a grantee
or grantees capable of holding. Doe
Platt v. Gilmour, 492.
dem. Sheldon v. Ramsay et al., 105 .
Letters yatent - Inconsistent
des
CROWN.
cription of lands granted .) - 2. In a
Power of crown to cancel sale to patent the land granted was described
vendee after receipt. ) - 1. The plain . as a certain parcel of land in the
tiff in 1846 purchased some clergy re township of Niagara, containing by
serve land from a government agent admeasurement thirty- five acres, be
and obtained receipts for partial pay. the same more or less, which said
ment. The defendants were then liv thirty- five acres of land are butted
ing on the land, and had been living and bounded as follows," & c. It appear
there since 1840, having made valued that the boundaries given would
able improvements. On the 2nd of embrace about seventy acres, includ
August, 1849,an order of council was ing several lots in thetownof Niagara.
made, that on the defendants making ( From the facts proved it was clear
the required payments, the plaintiff's that this was not the intention of the
money should be returned to him , Igovernment in making the grant.)

697

DIGEST OF CASES .

:

Held , first, that the description of deed ; and for the same reason , the
the land as in the township of Niag. lessors of the plaintiff could not claim
ara coming first, must govern , and to be preferred . Held , also, that the
the boundaries be regarded as erro- deed from A.'s heir to B. , being a
neous, and therefore that no land mere release, and ( if B's son were in
could pass which at the granting of possession ) there being no estate on
the patent was included in the town . which it could take effect, was inope
Secondly, it being shewn that in rative. Doe Prince et al. v. Girty, 41 .
Construction of, when habendum
patents bearing date both before and
after that to the defendant, the lots repugnant to the premises.] — 2. By
claimed by him were declared to be deed of bargain and sale A. M. con
set apart as clergy reserves : that such veyed to H. M., and to her heirs and
declaration was conclusive as against assigns, certain freehold premises, to
the crown and would prevent the hold the same, to the said H.M. , her
land so appropriated from passing to heirs and assigns, “ so long as she
the defendant, independently of the remains the widow of H. M. , but
first objection. Doe dem . Campbell should she marry or decease, the
above described land will become the
v. Crooks, 639.
property of the two sons of the said
H. M. , C. M. and J. M.—forever.”
DAMAGES.
Measure of for refusing to trar: sfer. Covenants of title were added to the
shares.] — See “ Joint Stock Compa - said H. M. , her heirs and assigns.
Held, that the words in the haben
nies. ”
dum constituted a limitation and not
a condition : that such limitation was
DEBT.
void ,as being repugnant to the grant
See LEASE, 1 .
in the premises ; and that the grantee
took a fee simple. Doe dem . Meyers
DEED.
et al. v. Marsh, 242.
See PARTNERSHIP .
DE INJURIA.
Inconsistent description of land
granted .] - See “ Crown Grant," 2.
When proper.] — Declaration on a
Registry - To gain priority, a valu - note made to K. payable to defend
able consideration must be shewn- ant or order, and by defendant in.
Release inoperative.] — 1. A. in 1842 dorsed to plaintiff.
conveyed to B.'s son, then a minor.
Plea - That the note was made by
This deed was never registered. B. K., and indorsed by defendant to the
swore that he bought the landfrom A. , plaintiffto enable the plaintiff to raise
but being in difficulty he had the deed money upon it to be delivered to K. ,
made to his son : that he had always with which money K. was to buy
continued in possession , but upon this wheat and to manufacture flour from
point the evidence was contradictory. it,which flour was to be consigned to
A.'s heir, in 1849 made a deed of re- the plaintiff, that he might raise money
lease to B. , and B. conveyed to les- thereon for retiring the note: that the
sors of plaintiff. Both thesedeedswere said note was indorsed, the money
registered. Held, that there being no raised , the wheat bought and the flour
evidence that the deed from A.'s heir made from it consigned to the plaintiff
to B. was for valuable consideration, for the said purpose: that the plaintiff
B. could not displace his son by sold the flour and with the proceeds
reason of the prior registry of that paid the note when due ; and that the
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defendant received no value for the by them of certain specified land , of
which the demandant had notice, and
note except as aforesaid .
The Court held the above defence averred that he had always been,and
to be matter of excuse, and not in still was ready to abide by such
discharge, and therefore that a repli- assignment.
cation de injuria was good. Rich
Held , on demurrer — Plea bad , for
ardson v. Phippen , 255.
not shewing that the assignment
had been actually made. McLean v.
DEMAND OF POSSESSION . Horton, 685 .
See LEASE, 4 .
DISTRICTS.

DUTIES ( IMPORT ) .
See EVIDENCE, 3.

Effect of 12 Vic. ch. 78, on names
EASEMENT.
of corporations.] Held , that the act
abolishing districts does not take Prescription - Right claimed bad for
away from the defendants the nameuncertainty 10 & 11 Vic. ch. 5 . ]
given to them by their charter. Wherever a right to interfere with
Hughes v. The Mutual Fire Insurance the natural course of a stream is at.
Company of the District of Newcastle,tempted to be founded on prescrip
387 .
tion, the exercise of such right must
be shewn throughout the period,with
DIVISION COURT.
the exception of which the statute
allows to the full extent claimed .
See MANDAMUS .
McKenzie et al. v. McKeycs, 563.
DOWER.
EJECTMENT.
Of married woman in lands of her
Setting aside judgment against
first husband – how released .] - 1 .
Action for dower by T. H.and S.H.his casual ejector.] - 1. The judge in
wife in lands of the former husband chambers having made an order to
of S. H. The defendant pleaded a set aside the judgment which had
release by S. H. after action brought,been entered up against the casual
and an examination and certificate by ejector for irregularity, the judgment
two justices of the peace,accordingto roll having no placita or continuances
the provisions of 3 Wm . IV. ch. 9 . entered on it : Held , that judgment
Held, on demurrer, plea bad ; for should not have been set aside for
that statute is not applicable to this want of them ; and order rescinded.
case, but the examination and certi. Dve dem . Connors v. Roe, 82 .
ficate should have been such as are
Production of consent rule.] -2.
required by the 37 Geo. III . ch. 7 , Plaintiffs at the trial were nonsuited
or the 50 Geo. III. ch . 10.
for not confessing lease, entry and
And quære, whether a release with- ouster.
Subsequently to the trial
out the husband's concurrence could the defendant executed a cognovit,
in any case be effectual to bar the Held per Cur., on motion for a new
action. Howard v. Wilson , 450.
trial, that the defendant having con
Dower— Reference to arbitrators to fessed judgment was a waiver of any
assign - Pleading .) - 2.
Action of formal exception he might have ; and
dower. The tenant pleaded a refer- moreover that it was not necessary for
ence to arbtirators and an assignment the lessor of the plaintiff to produce
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the consent rule at the trial.
Doe.
ESTATE.
dem . Kerr & Kerr v. Schot, 180.
See DEED, 2.
Notice under 14 d: 15 Vic. ch. 114,
describing part defended for - effect
ESTOPPEL.
of:1-3. Where in ejectment the See COMMON SCHOOLS, 1. - FRAUDS
.
defendant in his notice described the
( STATUTE OF) . 1. — MESNE PRO
land for which he intended to defend
PRINCI
FITS. PARTNERSHIP .
as a part of the tot mentioned in the
PAL AND SURETY.
writ, he was not allowed to contend
at the trial that what he defended
Defendants entering under a lease
for was not included in such lot, and
therefore not the property of the estopped from denying its execution .]
plaintiff. Darling v. Wallace, 611. -See “ Lease.” 2.
Defendant giving indemnity bond
ELECTION.
to sherifi, reciting the seizure of his
See COMMON SCHOOLS.
goods, not estopped froin denying his
Contested election - Notice of dis- property in them .] - See " Sheriff,” 2 .
qualification - New evidence.] It is
Defendant estopped from disputing
not necessary that the statement of plaintiff's title. ]—It was proved that
facts placed before a judge when a the defendant went into possession as
municipal election is questioned , assignee of a person to whom the
should contain all the grounds on plaintiff had given a bond for a deed ;
which the relator relies to entitle him that he had received indulgence as to
to the seat, if the election should be the payments required by the bond ; .
set aside. If there be a disqualifi. that he had expressly promised to go
cation rendering a candidate ineligi - out of possession if such payments
ble , proper notice of it must be given were not made ; and that he was in
default. This bond was in the de.
at the time of the election.

No new evidence will be received fendant's possession, and he had re
by the court on the examination of a ceived notice to produce it.
decision of a Judge in Chambers as to
Held , that under these circumstan
a contested election. Semble, (per C.ces the defendant could not dispute the
J. )that whether the court, or a judge plaintiff's title ; and that the bond not .
before whom a relator brings his case, being produced , no secondary evi
will gofurther than declare the elec- dence was required of its contents.
tion of the defendant void ,or will pro- Doe dem. Lount v. Simpson, 544 .
ceed as well to seat relator, is a mat
ter not to be interfered with on
ETOBICOKE.
appeal. The Queen ex rel. Clark v .
Allowance for road at west end of.
McMullen, 467 .
-See " Trespass," 1 .
Liabilities of constable for. ) --Qucere
EVIDENCE.
whether a constable can be compelled
to execute a warrant of attachmentSee BILLS OF EXCHANGE AND PRO
ARBITRATION
MISSORY NOTES
sued out in a County Court from a
commissioner, as it is not directed to AND AWARD, 2 -BANKRUPT AND
2. — CARRIERS.
BANKRUPTCY.
him but to the sheriff, and the statute
INFORMATION. –TROVER - WILL
gives him no fee. But if he under
3. -WITNESS .
takes the service and arrests the de
fendant he is liable for an escape.
Story v . Durham , 316.

Possession, how fur prima facie
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evidence of seizin .] — 1. A. in 1842. swore that the work was done upon
conveyed to B's son, then a minor. a written agreement, which he had in
The deed was never registered. B.court, but refused to produce. He
swore that he bought the land from A. had been subpoenaed.
Held, that the witness was as
but being in difficulty had the deed
made to his son ; that he had alwaysmuch bound to produce the writing
continued in possession ; but on this as if in attendance under a subpoena
point the evidence was contradictory. duces tecum .
A.'s heir in 1849 made a deed of But semble, that if the witness had
release to B. and B. conveyed to les - been required by the court to pro
sors of plaintiff: both these deeds were duce the agreement and had still re
registered. Held that the mere fact fused, this would not have been suf
of B. being in possession when he ficient to warrant the reception of
Farley et al.
conveyed to the lessors of the plaintiff secondary evidence.
could not be relied on as prima facie v. Graham , 438.
Deeds - agreement to admit - Wit.
evidence of seizin, after A. had been
shown to have been in possession preness absenting himself.] — The defend
viously , and to have conveyed to B.'s ant's attorney, being the subscribing
son. Doe Prince et al. v. Girty, 14. witness to certain deeds, was asked
Of registered title. ] — 2. The pro before the trial by the attorney for
duction of the registrar's book in the plaintiff to admit their execution.
which a memorial is recorded is good He said that he would do so when
evidence of the title being a regis- put into the box, but insisted on
tered title. And Semble, that the re- being called as a witness. While
gistrar producing an examined copy the jury were being called for the
taken from his
book without trial of thecause, he absented himself
bringing into court either his book from the court, and did not return.
or the memorial, would be good eviHeld , that the deeds could not be
received as proved on evidence of
dence. — 16 .
Import duties not included in con such agreementto submit,and quære,
tract — Evidence of usage of trade.] whether it would have been sufficient
-3. Plaintiffs bought from defend to warrant the reception of proof of
ant certain coal shipped, to defend the witness's handwriting ? The
ant at Toronto from a foreign port, plaintiff, however, shewed himself
and then lying on board a vessel in entitle on other evidence to part of
the Welland canal. A sale note wasthe land claimed , and the court re
given, stating only the quantity and fused to disturb the verdict for the
price, and the time by which it was whole. Doe dem . Wilkins v . Moore
et al., 445.
to be taken out of the vessel .
Parol evidence not admissible
Held, that defendant was not
Account stated .] — 6 “For value re
s
rt
ed
.
dutie
oblig to pay the impo
ceived, I promise to pay James
Held also, that evidence was rightly McQueen and Jacob McQueen , or
admitted to shew the usage of the their order, the sum of 1021. 158.
trade on sales made undersuch cir cy., to be paid in yearly proportions.
cumstances. Brown & McDonell v.
Held first — That the above writing
Browne, 312 .
was evidence of an account stated,
Witness when sworn , bound to pro.though the money was not to be pay
duce papers, though not served with able immediately.
subpoena. ] - 1._Assumpsit for work
Secondly — That the effect of it
and labour. The plaintiffs witness was to give two years for payment.

DIGEST OF CASES,

701

Thirdly — That no parol evidence Replication — That the said writ
could be admitted of an agreementwas - after the issuing thereof, and
that the money should not be paya- before the commencement of this suit
ble for four years, or until after the -ordered to be set aside by order of
death of the plaintiffs' father, James the judge of the County Court ;
McQueen and Jacob McQueen v. Hugh because it did not issue within a
McQueen , 536.
year and a day after judgment ; and
Statute passed reversing attainder 2ndly, because the fi. fa. was not
except as to lands already forfeited returned within a year and a day
and sold — Effect of, on proof required from its issuing.
from parties claiming under the trai- Held, on special demurrer, that
tor. ] — 7. A statute was passed revers- though these were good grounds to
ing the attainder of A. S. , and taking set aside the writ, yet they did not
away the forfeiture wrought thereby, leave the defendants liable. McCar .
so far as it might affect such portions thy v . Perry et al., 215.
of his estate as had not been already
FENCES.
declared forfeited , and been sold un
Action for not rerairiug. )-In an
der authority of law,and vesting such
estate in those who could claim it if action on the case the second count
he had not been attainted: provided of the declaration averred, that the
always that nothing in the act con - plaintiff and defendants were pos
tained should effect any property sessed of adjoining closes, and that

;

sold or conveyed by the Commission- by reason of their possession it be
ers of Forfeited Estates, or any pub - came the duty of the defendants to
lic officer acting for the Crown in keep in repair the division fence
that behalf, but that such property and in a third count it was charged
should remain as if the act had not that the defendants for the same
been passed. Iu the preamble it was reason were bound to keep in repair
recited that a part of the estate had half of the said fence.
been taken upon inquisition, and Held, on demurrer, both counts
bad, as shewing no facts from which
seized by the Crown.
Held, that the plaintiffs claiming as the duty alleged would accrue.
devisees of A. S. must shew, as part Qucere, whether, since the passing
of their case in the first instance, of 7 Vic. ch. 20, an action like the
that the lands claimed were not present will lie. Otto v. Pelan et al.
part of those forfeited and sold . 363.
Doe Stevens el al. v . Clement. 650
FOREIGN JUDGMENT.
Assumpsit on -- Pleading. ) - 1. The
EXECUTION.
first count of the declaration was on
a judgment of the Superior Court
See TRESPASS, 6.
of Montreal. Defendant pleaded that
EXTENT ( WRIT OF)
he was not at any time served with
any process issuing out of the said
See COSTS 2.
court at the suit of the plaintiffs for
the causes of action for which the
FALSE IMPRISONMENT.
said judgment was obtained ; nor had
Ca. sa . set aside for irregularity, lia- he at any time notice of any such pro
bility of defendants, 1-1.Trespass forcess ; nor did he appear in the said
false imprisonment. Plea of justifi - court to answer the said plaintiffs.
cation under a writ of ca. sa .
Held bad, on demurrer, inasmuch
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as the pleading did not shew that the Promise to pay the debt of another
proceedings were so conducted as to -Consideration not expressed .] - 2.
deprive the defendant of the oppor A. deceased, was indebted to B. who
tunity of defending himself. Montreal had taken certain securities for the
Mining Company v. Cuthbertson, 78. debt ; C. on receiving these securi
ties gives B. the following agree
FORFEITURE.
ment : This is to certify that I, C. ,
See DEED , —2 . - 2. INDIANS. - INQUI- do agree to settle all accounts against
the estate of A. deceased, hereinafter
SITION.
mentioned, that is an unsettled ac
count between B. and A. , and one
FRAUDS ( STATUTE OF ).
note of hand held by D. against the
Sale of goods - Estoppel .) – 1. A. said A., and one note held by E.
by artifice obtained an order from B. against B.
directed to his agent, to deliver a cer
Held per Cur., not a case within
tain amount of wheat to A. which or the Statute of Frauds ; therefore an
der A. presented not to the agent but action will lie, though no considera
the defendant, a wharfinger, in tion is mentioned for the promise.
whose warehouse there was wheat Gerow v. Clerk, 219.
belonging to B.The defendant there. Not applicable to agreement plead
upon gave him bis certificate or bon led by defendant. ]—3. In trover for
for the wheat, delivery on demand .
a deed, it was held that an agree
The defendant shortly after learnedmentthat the plaintiff should deliv
how the order had been obtained and
er the deed to the defendants to be
B. being dissatisfied with him for returned on certain conditions, was
having given such a certificate, the not affected by the Statute of Frauds,
defendant notified A. that he would at
least, when pleaded by the de
not deliver the wheat to him ; where. fendant. Dowling v . Miller, 227.
upon A. , it was alleged, transferred
his right to the wheat to the plain
GUARANTEE,
tiffs, though there was no endorse
ment or transfer of defendant's certi. Discharge of. ] — Where the defend
ficate to plaintiffs, the wheat was sub-ant became surety to the plaintiff for
sequently demanded of the defendant the rent of a certain piano, hired to
who refused to deliver it, but it did one H. and for its return on request;
appear that the person who demand and the plaintiff afterwards sold the
ed it shewed any authority from the piano to H. , taking in security a bill
plaintiffs to do so, or that the defen - of exchange on England, with the
dant ever knew of the alleged trans- understanding that if the bill should
fer to plaintiffs, or of their having be dishonoured the sale was to be
any interest whatever in the wheat. void. Held, that by such agreement
Plaintiffs brought trover ; and it was the defendant was discharged from
held, that the alleged sale to the his guarantee. O'Neill v . Carter, 470.
plaintiffs was void under the Statute
ILLEGALITY.
of Frauds ; and that the defendant
was not estopped by his certificate
See SUNDAY.
from denying plaintiffs' title.
Semble, that A. had no power to Promissory note ~ Illegal considera
sell the wheat to plaintiffs he not hav-ion.]—An agreement not to proceed
ing an undisputed control over itin a prosecution for permitting unlaw .
himself. Davis et al. v. Browne, 193. ful gambling in a tavern is an illegal
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consideration for a promissory note . Crown, in case of attainder for high
treason, would be deemed in actual
Dwight v . Ellsworth, 539.
possession without any inquisition of
office, yet such lands only would vest
INDEMNITY BOND.
in the commissioners under 59 Geo.
See SHERIFF, 2 .
III. ch . 12 as should be found by
inquisition to be vested in the Crown,
and therefore no more land could
INDIANS.
Chief acting for tribe.] — Held, that possibly pass by a deed from the
the mere fact of a chief of an Indian commissioners than the inquisition
tribe assuming to act as a duly autho- had found the traitor seized of.
could
rized agent, in the name and on behalt And held , that the inquisition
of the tribe, shewed no power in him not support the conveyance which
so to act; and therefore a lease signed the commissioners made ; for it re
by him as agent, &c. , conveyed no ferred to nothing which couldsupply
thing. And , consequently , that such proof of identity , and the commis
lessee had no estate which, on his sioners were not warranted in going
being subsequently attainted of highbeyond the inquisition .
treason, could be forfeited to the And semble,that the inquisition was
Crown, and vest in the Commission -void for want of certainty. Doe dem .
ers of Forfeited Estates, under 59 Sheldon v. Ramsay et al ., 105 .
Geo. III. ch . 12. Doe dem. Sheldon
INSOLVENT & INSOLVENCY.
v. Ramsay et al., 105.
10 & 11 Vic. ch. 15— Answers to
INDICTMENT.
interrogatories may be contradicted .
See CERTIORARI.
Where a defendant applies for his
discharge under 10 & 11 Vic. ch . 15 ,
INFORMATION .
this court, or a judge before whom
For intrusion - Effect of the general such application is pending, may re
issue “ per stat.” ] – Information forceive affidavits fromthe plaintiff con
intrusion. Plea " not guilty," with tradicting the answers to interroga
the words “ per stat.” in the margin.tories, or showing that they cannot
be true. Clarkson v. Hart, 348.
The Crown gave evidence of their
title commencing within twenty
INSURANCE.
years before the information brought,
Insurance - Liability of agents in
but gave no further proof of the tres
passandintrusion, and thedefendantseffecting, and for the efficiency of the
gave no evidence. . Held , per Cur., captain and crew . ] — The plaintiff en
that a general verdict could not be trusted the defendants,as commission
entered for the Crown . Semble, that agents, with a quantity of flour either
the Crown was entitled to a writ of to sell for him at Toronto, or to send
amoveas manus. Attorney General v. it to be sold at Quebec, or other pla
ces, as circumstances might require.
Stanley et al., 84.
He directed that the flour should be
insured, and the defendants effected
INQUISITION
an insurance with theBritishAmerica
Void for uncertainty - Conveyance Insurance Company. The flour was
by commissioner founded on . Thoughshipped by the defendants at Port
by the 33 Henry VIII . ch . 20, the Credit,consigned to Messrs. G. & Co.
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at Quebec. Owing to the negligence a harbour company, for refusing to
and want of skill of the captain , and register a transfer of stock by one s.
of a pilot who was taken in at King to the plaintiffs.
ston, the vessel was stranded in the Held, that although S. , being presi
St.Lawrence, and the cargo lost. The dent of the company, might perhaps
policy contained an express stipula-bave registered the assignment him
tion that the company would not be self, yet that the refusal of the secre
liable for any loss occasioned by the tary to do so formed a good ground
want of ordinary care or skill in the for an action against the company.
navigation of the vessel, and the Held also, that the company had
plaintiff therefore failed to recover no legal lien on the stock for harbour
on it ; but it appeared that this was tolls due by S. to them, and could
the ordinary form of policy, and that not therefore on that ground refuse
the defendants could not have pro - to register the assignment.
cured any other.
Held also, that registration in the
Held , that the plaintiff could main books of the company was necessary
tain no action against the defendants in order to complete the transfer .
for taking such a form of policy ; and Held also,as to four shares,of which
that in the absence of any ground for there appeared only an entry of credit
suspicion , it was not their duty to to S. in a ledger, but which were not
inquire into the skill and experience standingin his nameinthestock -book,
of the captain or crew of the vessel. that the plaintiffs were not entitled
And semble, that if an insurance to recover in respect of such shares.
might have been effected on more
Held also, as to the shares for
favourable terms, yet the defendants which the plaintiffs were entitled to
would have been justified in insuring recover , that they were strictly en
as they did, having received no spe - titled only to their value at the time
cial instructions, and the company of demand and refusal to transfer ;
being one with which such insurances but the jury having allowed a larger
were usually effected by the trade. sum , and this question not having
been pressed on the argument, the
Silverthorn v. Gillespie et al. , 414.
court did not reduce the verdict.
INTEREST.
McMurrich et al., v. The Bond Head
Harbour Co., 333 .
In an action on a judgment. )
Quære, whether, under 2 Geo. IV .
ch. 1 a plaintiff is entitled to interest JUDGE OF THE DIVISION
from the time of entering judgment,
COURT.
where he does not enforce such judg
See MANDAMUS.
ment by execution , but brings a sec
ond action upon it after a lapse of
JUDGMENT.
several years. Eberts v . Traveller, 355 .
See FOREIGN JUDGMENT.
INTRUSION.
Registration of, to bind lands
See INFORMATION .
Elegit. ] — The meaning of the 13th
section of 9 Vic. ch. 34 is, that judg.
JOINT STOCK COMPANY. ments shall bind lands from the date
See MARMORA FOUNDRY COMPANY. of their registry, not with reference
Action against, for refusing to only to remedy by elegit, but for the
transfer stock .] In an action against purpose of sale under a fi. fa. Doe
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dem. R. & J. W. Dempsey v. Boul- nanted to pay a certain rent therefor ;
and that, by virtue of the said demise,
ton , 532.
the defendants entered and were pos
JUSTICE OF THE PEACE . sessed for the term 80 to them granted .
Breach, non -payment of the rent.
See MAGISTRATES,
Held ,on demurrer, that the defend
ants were estopped from denying the
JUSTIFICATION .
demise, and were bound by the ex
Under a warrant of distress press covenant to pay the rent; and
When defendant's motion may bethat the non-execution by the les
enquired into. ] See “ Trespass ,” 6. sors, under such circumstances, was
no defence.
LAND.
And that they were also estopped
How taxes under 4 & 5 Vic. ch. from alleging the want of a common
10 .]—See “ MunicipalCorporations.” seal of the plaintiffs to the lease, or
9. 10.
from pleading that they had no au
thority to demise.
Held also, that a plea that the said
LAW SOCIETY.
indenture was not signed by the
plaintiffs, or by any agent of theirs
See ATTORNEY , 1 .

Power to make by laws imposing authorized in writing, was bad. The
term fees.] – The Law Society v. Municipal Council of Frontenac, Len
nox and Addington v . Chestnut et al.,
Dougall et al., 541 .
365.
Covenant to repair, & c., in conside
LEASE.
See Covenant, 2. - NOTICE OF IN - ration of exemption from rent- With
in what time to be performed . - 3. R.
leased to C. certain premisesfor eight
TENTION TO QUIT.
years. C. covenanted that he would,
Under lessee of part of the term at his own charge, place the land and
sued as assignee of the whole .] - 1. In premises in good order: that he would
debt for rent on a lease, the declar. build a new stable, &c. , and would
ation stated “ that the right and in- repair and keep repaired the fences
terest of the lessee in the demisedand gates then erected, or that might
premises came by assignment to, and be erected during the term : on oc
was vested in the defendant.” It was count of these improvements and
in evidence that the defendant was additions it was agreed that no rent
at most only under lessee for a part should be paid for the first nine
of the term .
months.
Held per Cur., that a nonsuit was Held , that the lessee was not oblig
rightly directed. Lawler v. Suther - ed to perform his covenant within
the time for wbich he was relieved
land, 205.
Non -execution by lessor - Estoppel. ] from rent.
-2. A declaration in covenant stated
And qucre,whether he should have
that, by indenture made between the the whole term to do the work, or
plaintiffs and defendants,theplaintiffs must be held to have agreed to do it
demised to the defendants the tolls within a reasonable time. Castle v.
authorized by law to be received upon Rohan, 400.
Construction of
a certain turnpike road, for the term
“ Lease and to
Demand of pos
of one year : that the defendants cove- farm let," effect of
45
9 U.C.Q.B.
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session .] — 4. Covenant on an inden - being by deed, was void, and the li
ture, whereby the defendant “ leased cense consequently revocable. 2ndly.
and to farm let ” to the plaintiff cer- Because it was a license, for all that
tain premises at a yearly rent ; the appears, given to W. G. personally,
crops in the ground, and the stock and and being revocable was not assign
implements of husbandry, to be va - able. 3rdly. Because the right to
lued on the day of entry, and to be orerflow the plaintiff's land was
taken by the plaintiff at such valua claimed as incidental to the posses
tion . The plaintiff demanded posses - sion of the mill on lot 24 ; but the
sion of the defendant at a tavern notplea did not shew the right to form
on the premises, but the defendant such an incident, either by the man
refused to give it, unless he was paid ner of its creation or otherwise. Bea
or received security for the value of ver v. Reed , 152 .
the crop and stock, &c.
Case for overflowing land - License
Held, that the defendant was jus not proved. 1-2. Case for overflowing
tified in such refusal under thc termsland of the Canada Company. The
of the lease ; and quære, whether defendant produced a letter to one
if the lease had been without any S. under whom he claimed, from the
stipulation , the demand of possession plaintiff's agent, saying that the land
would be sold to him for the purpose
made would have been sufficient.
Qucere also, whether the words of erecting a saw mill , on certain
“lease and to farm let ” imply a cove- specified conditions — two of which
nant to give possession on the day were, that the mlll should be in oper
when the term is to commence. Har- ation within twelve months, and that
he should furnish the company or
vey v . Fergusson , 431 .
their settlers, with lumber at a rea
sonable rate.
LEAVE AND LICENSE.
By parol, when revocable or assign- Held, that this letter could not be
able.] - W.G ., owning,lot 24, obtain - construed as a license to the defen
ed a parol license from the plaintif dant to overflow the plaintiffs' land
(owner of lot 25) to erect a dam to any extent necessary for working
across a stream running from lot 25, his mill, without clearly shewing
through lot 24 , and thereupon erect that the probable effect of building
ed a dam ; and in further consequence the mill and putting up the dam was
of such license built a mill on said lot, known to and contemplated by the
to be worked by means of said dam . parties at the time.
The defendant purchased the lot, mill,
Held also, that the plaintiffs' as a
& c., from W.G., and for the purpose corporation ,could not be bound with
of working the mill upheld the said respect to such an injury as was
dam , and thereby overflowed plain- shewn in this case, by anything done
tiff's land . Plaintiff brought his ac by their ordinary agents without spe
tion, and defendant pleaded the cialauthority. Canada Company v .
license to W. G. , and that he (defen Pettis, 669.
dant) having purchased the lot, & c.,
LIEN.
from W. G., for the purposes, & c.,
For harbour tolls. ]
See “ Joint
upheld the said dam , &c.
Held, on demurrer (Robinson , C.J., Stock Company."
dissentiente,) plea bad, 1st. Because
the license, being coupled with the LIMITATIONS (STATUTE OF) .
grant of an easement, the grant not Exception in 4 Wm . IV ., ch. 1 , sec.
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17 ] -1 . The effect of the exception , 21 Jac. 1. ch. 16. ] - Whenever a
4 Wm. IV . ch . 1 , sec. 17 , in favour plaintiff comeswithin the jurisdiction
of a grantee of the crown who has the Statute of Limitation begins to
never gone into possession, is that run ,and he cannot urge as an excuse
while ignorant of the fact of his land that he did not remain long enough
being in possession of some other to sue. It is not necessary to shew
person he is not to be regarded as that the defendant was also within
disseized, and consequently is in a the province when the plaintiff came,
condition to devise. Doe dem . Mc- unless such issue is expressly raised.
Gillis et al. v. McGillvray et al., 9 . Torrance et al. v . Privat, 570.
2. The proviso in that clause will
prevent the operation of the statute
MAGISTRATES .
against any person entitled to land as
the grantee of the crown , who has not
Liability of, for not returning con
exercised acts of ownership or had
knowledge of any person being in viction. - . Justices of the peace,
before whom a conviction is made
possession, even though it should ap
pear that he was unconscious of his are not jointly liable, under 4 & 5
title, and believed that he had dis- Vic. ch . 12, for not returning the
same. A declaration charging that
posed of his land. Doe dem Pettit v.the return
was not made to the next
Ryerson, 276 .
Sessions of the Peace,
Quarter
ensuing
Construction of sec. 17 of 4 Wm .
IV. ch . 1 — Discontinuance and ad- is bad- the statute requiring a return
verse possession. ] -3. The plaintiff to the next ensuing General Quarter
Sessions. Metcalf qui tam . v. Reeve
being the patentee of a 200 acre lot,
sold to one T. the rear 50 acres, and & Gardner, 263.
afterwards " the front of three quar
Protection against costs — 4 d 5
ters " to one K.
Supposing that he Vic. ch . 26, sec. 40, not repealed by
had parted with all his land he mov- 14 & 15 Vic. ch . 54.1-2. Held, first,
ed off the lot : it turned out however That the facts of this case were such
that,owing to an error in running theas to entitle the defendant to the pro
lines, a small surplus not covered by tection afforded by 4 & 5 Vic. ch. 26 .
the deeds, was left between the parts Secondly , that the privileges extend
sold ; and after a lapse of more than ed by that statute to justices , as re
thirty years the plaintiff brought gards exemption from costs, are not
ejectment to recover this portion. cancelled by the late act 14 & 15 Vic.
Keeley et ux . v. Raile, 666.
Held , that to enable the Statute of ch . 54.
Limitations to run, it was not necess
ary that K. should have taken possess
ion, imagining that he had bought all
MALICIOUS ARREST.
not sold toT .,and intending therefore
to claim and possess the part in ques. Proof of malice necessary.)After
tion, but that it should have been left bailable ca. re ., sued out andplaced in
to the jury to say whether the plain the sheriff's hands, defendant settled
tiff,having been in possession of the the suit in full ; he was afterwards
rents and profits,had notdiscontinued taken on the writ, and thereupon
such possession,and whether such dis- brought an action for malicious arrest
continuance of not more than twenty
Held, not maintainable without
years before action brought.
Doe proof of actual malice. McIntosh v.
Stephens, 235.
dem . Taylor v . Proudfoot, 503.
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MANDAMUS.
estoppel.] -- In an action of trespass
See MUNICIPAL CORPORATIONS, 5. for mesne profits, a judgment recov.
To the judge of the Division Court, ered in ejectment for part of the
refused.] – A. was defendant in the premises is an estoppel against the
Division Court in a suit brought todefendant's denial of the plaintiff's
try the right to a picture seized under interest in such portion. Doe Langs,
execution, and which he claimed. 676.
Being absent when the case was call
ed on, judgment was given against MONTREAL MINING COM
PANY.
him ; and he obtained a new trial on
paying into court the amount for
whichthe picture was seized to abidel. Liability for calls on shares - By-law
imposing penalty for not paying
the event of a trial. A verdict was Plea
ding .] -Assumpsit for calls on
- afterwards given against him .
On
certain shares in the stock of the
applying for the money, he found said company. Plea — that defendant
that it had been paid over to tbe ex
was not at the time of action brought
ecution creditors. He then enquired nor is he the holder of the said
for the picture,but it had been seized
shares, or any of them : Held, bad on
and sold under other executions.
demurrer, inas much as it assumed
Under these circumstances, a rule that if a person ceased to be a stock
was moved for a mandamus to theholder after the call was made he
judge of the Division Court to makewould no longer be liable ; whereas
an order on the Clerk to pay to A.the
provision in the statute 10 & 11
sum deposited, but the court held the
Vic. ch .68 , sec. 13, is expressly
that they could not interfere. In re otherwise . Montreai Mining Com
Crookshank, 677 .
pany v . Cuthbertson , 79.

MARMORA FOUNDRY
PANY.

COM
MORTGAGE.

;

See USE AND OCUUPATION, 2 .
May sue shareholders for calls.]–
By the Marmora Foundry Act, 1 W.
Registration of chattel mortgages
IV . ch . 11 , it is provided that the -12 Vic. ch . 74, not applicable to
stock subscribed for “ shall be due terms of years in real estate. ] -K.
and payable to the said company" in being in possession of certain prem
the manner mentioned in the act; and ises under a lease for six years,assign
that in case of neglect or refusal toed his term by way of mortgage to
pay the instalments due on shares, one R. This assignment was register
such shares shall be forfeited and sold. ed in the County Court. K.continued
Held , in accordance with the in possession for some time after this
Court of Common Pleas ,) that the assignment until R. entered . The
company were not restricted to the defendant purchased from R. and
remedy by forfeiture ; and that they went into possession . The assignment
might maintain an action against a to R. was never re- filed ; more than a
shareholder upon calls of stock sub- year after its original bling the un
scribed. (Draper, J., dissentiente .) expired term was sold by the sheriff
Marmora Foundry Co. v . Jackson, under an execution against K. and
509.
the purchaser brought ejectment.
Held,first, that the 12 Vic. ch . 74,
MESNE PROFITS.
applies only to mortgages of movable
Judgment in ejectment replied as goods,andthat there was therefore no
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necessity to register the mortgage inof, they were still obliged to pay the
this case according to its provisions. costs of the application . In re Coyne
Secondly , that if the mortgage had v.The Municipal Council of Dunwich,
come within that act it would have 309.
been void , not having been kept in
By- lar to contract loan - Modifica
force by registry, or accompanied by tion of - Objections to the manner of
immediate and continued possession. passing by-luws.] — 4. The court re
fused a rule nisi to quash by -laws of
Frazier v. Lazier, 679.
a township conncil, on the ground
MUNICIPAL CORPORATION. that having passed a by-law to con
tract a loan, they had exceeded their
See ELECTIONS.- PRACTICE. — STA
powers in afterwards modifying the
TUTE LABOUR, 2.
said law ; it appearing that such al
Release.) –1. Quære, whether the teration could not affect the security
of creditors.
release given by the warden to the
Or, on the ground that the said
principal and one of the sureties, as
mentioned in the statement and by-laws were passed at a special
meeting called by a member of the
judgment of the court,was binding at council, and not by the town reeve
law. Municipal Council of Essex ,or other authorized officer.
Kent and Lambton v. C. Baby, 31.
And semble, with respect to the last
Wild lands — How to be tuxed. 1-2. objection ,that it is doubtful whether
The Municipal Council of the Dis- the court has authority under 12 Vic.
trict of Colborne passed a by- law , ch . 81, sec. 155, to quash a by-law
imposing a tax per acre on unoccu , for an irregularity in the manner of
pied or wild lands,for the purpose of its being passed, though they might
improving the roads and bridges andhold it void if relied upon in support
liquidating the debt of the District . of something done under it ; and
Held, that the by- law was bad , in that if they should entertain a motion
asmuch as the Council had no power to quash any by-law on account of
to impose a tax for repairing thean irregularity in passing it ,it would
roads and bridges generally, nor to rather be under the principles of the
confine such tax to unoccupied landscommon law . In re Hill and the
only, nor to impose a tax of so much Municipal Council of the Township of
per acre, instead of an assessment of
Walsingham , 310.
60 much in the pound on the asses Liability of township council for
sed value ; and the land having been debts contracted by district council .) sold for arrears of such taxes, in ad - 5. K. was employed in 1848 by the
dition to arrears which had accrued trustees of school section No.4 ,in the
under the statute .
township of Sandwich ,acting under a
thatthesale was nevertheless by-lawof the district council
Hel:1,
to fur
void ; and that the sheriff's deed was nish materials for and to , erect
a
inoperative, and conveyed no title. schoolhouse in that section. Partofthe
Quære, whether the DistrictCouncil
money was paid to him on account,
could direct lands to be sold for pay- and for the balance he brought an ac
mentof taxes imposed not by the pro- tion against thetrustees , and recover
vincial statute but by their by-law.ed judgment. Finding no property of
Doe dem . McGill v. Langton, 91 .
theirs on which to levy,he applied in
Costs .]— 3. When a Municipal 1850 to the municipal council of the
Council, on being served with a rule township, who passed a by -law impos
nisi, repealed the by-law complainedling a rate to satisfy his judgment; this
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by -law was afterwards repealed be- by -law had been absolutely repealed
fore the money had been collected . before the 12th Vic. cb . 81. In re
It appeared that, under the original McGill and the Municipal Council of
by-law of the district council , the the County of Peterboro', 562.
rate for erecting the schoolhouse had
By law repealed and revived - No
been levied , and the part not paid sum limited - Qnashed .] — 10. A dis
over to K. had been -handed to the trict council passed a by-law impos
secretary-treasurer of the trustee,who ing a tax on certain lands, but limit
absconded, and that K. was in pos- ing no sum to be raised. By two
session of the schoolhouse, and re- subsequent by -laws this was repealed
tained it for the money due him.
and again revived .
Under these circumstances the Held, that the last by-law must be
court held , that the township council quashed, notwithstanding that the
were not liable ; and discharged a applicants had paid part of the tax
The Canada
rule for a mandamus to them to imposed by the first.
pal
ny
Council of
v . The Munici
pass a by.law for raising money to Compa
the County of Oxford, 567 .
satisfy the claim .
Semble also, that if the applicant By-laws passed to impose rates, un .
were entitled to recover , an action der 4 & 5 Vic. ch. 10 & 12 Vic. ch.
would lie against the council , and 81 — Quashed .] — 11. By -laws quash
therefore no mandamus should go.led : 1-As contrary to the 4th and
Kennedy v . The Municipal Council of 5th Vic. ch . 10, in not limiting the
sum to be raised, and in imposing a
the Township of Sanduich, 326.
Remuneration of members of town - tax on wild lands alone. 2.- As ex
ship councils. 3—6. Township councils ceeding the authority given to the
have no authority to pass by-laws district councils by the 48th section
providing for the remnneration of of that act. 3. -As inconsistent with
their own members. In re Wright the requirements of 12 Vic. .ch. 81 ,
and the Municipal Council of the in not specifying the sum required,
or the purpose to which it was to be
Township of Cornwall, 442.
Power over tavern licenses. ] — 7. applied. ( And semble, that it is ne
Municipal councils have no authority cessary under this act ( sec. 41 , sub
to appoint by their by-laws the per- sec. 22) , as it was under 3 & 5 Vic.
sons who are to receive licenses for ch . 10, that the sum to be raised
keeping taverns. In re Coyne and should be specified in the by-law , and
the Municipal Council of the Township then a rate anthorized for raising it.]
4. - For taxing certain townships for
of Dunwich, 440.
Construction of 148 15 Vic. ch.109 , specified sums, without shewing for
sec. 35.]—8. This clause has not a re- what purpose the money was re
trospective operation , and the court quired . Tylee v. The Municipal Coun
therefore dischargea rule calling upon cil of the County of Waterloo , 572 .
the defendants to pay the costs of an
By laws passed under 4 & 5 Vic. ch .
application on which a by-law had 10 – Necessity for statement of the pur,
been quashed before the passing of pose for which money required -Land
that act. Brown v. The Municipal need not be separately charged, or
Council of the County of York, 453. taxed by the acre .] – 12. A by-law
Quashing repealed by laws.) — 9. The passed under 4 & 5 Vic. ch . 10, for
court discharged with costs, a rule raising a rate, stated that the money
for quashing a by -law of a district wasrequired to pay off 15001. due to
council, where it appeared that such the Gore Bank, and 5001. due by the
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NAVIGATION.
District to A.D. Held, sufficient,
and that it was not necessary to
See CARRIERS - INSURANCE .
state for whatservices the money was
due ; for the court would intend that
NEW TRIAL.
the debts were legally contracted,
and for a legal purpose.
Misdirection ' on one point. -1
Under the above statute, land where the court differed with the
must have been taxed at so much in ruling of the learned judge at Nisi
the pound on its assessed value ; and Prius on one point, but considered
it was not necessary that a by-law the verdict for the defendant well
should charge upon land separately a found on other grounds, they granted
distinct proportion of thesum author. a new trial at the option of the plain
ized to be levied. Tyler v . The Muni- tiff, on his payingthecosts by a certain
cipal Council of the County of Water- day. Doe Prince et al. v. Girty, 4i .
loo, 588.
Granted on application of one de
By law - Objections to, not appar : fendant.] — 2. Only one defendant
rent on the face –Mode of imposing
pleaded, and theotherhaving
rates for county purposes — 12Vic. having
chaps 78 & 81—13 & 14 Dic.chaps suffered judgment by default , the
74 & 67—14 & 15 Vic . chaps. 109 & court ordered a new trial, where it
110. -13 . It is not necessary that a appeared that although the rule was
moved as on behalf of one defendant
by - law to raise money for county pur
poses should contain all the provi- only, theother assented to the appli
sions required to perfect themeasurecation . Kerr et al. v. Gordon and
and, therefore, the same by-law which Henderson, 249.
provides for raising the loan and im
Conflicting evidence. The court
posing the rate need not apportion are not bound to grant a new trial
the sums to be paid by each munici-when there was no misdirection , nor
pality, for that may be provided for any point of law involved, and where
by a subsequent by law .
it does not appear that the justice of
A by- lawimposing a rate for county the case requires it, though the ver
purposes, to be levied on the actua dict may seem to be against the
value of all taxable property in the weight of evidence ; and , under the
county , is not objectionable, though peculiar circumstances of this case ,
in villages, & c. , the taxes are directed they refused to interfere. Doe dem .
to be levied on the annual value, for McQueen v. MeQueen et al., 576.
such direction is intended only to
to apply to rates imposed for their
NOLLE PROSEQUI .
own purposes.
Informally entered . ]— Where a
The court is not bound under the
as the
tooneclerk
defendant
as
only with
Aled prosequi
at the was
act to quash a by-law , unless itap. nolle
pear to be illegal on the face of it.
Where it is attempted to be prored sizes, the court held that it could not
so by extraneous evidence,itmay be be recognized, and that a rule to re
duce the verdict was therefore proper
discretionary with the court, upon ly entitled as against both defendants

,
their common law jurisdiction to sayWafer v . Taylor and McLean, 609.
whether the by -law shallstand or not.
Grierson v. T'he Provisional Munici. NOTICE
pal Council of the County of Ontario ,
623.

OF

INTENTION
QUIT.

TO

Plaintiff leased certain premises to
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ORDNANCE .
the defendant for the term of one
See PLEADING , 4.
year, with the privilege of holding
the said premises for an indefinite
PARLIAMENT.
time, on certain conditions ; one of
which conditions was, that three Privilege of members from arrest.]
months ' notice in writing should be _1. Members of the provincial par
given prior to leaving the premises; liament in Upper Canada have the
and prior to the termination of a fullsame privilege from arrest as members
d . the of parliament in England. Oneof the
year
by, either
incline
ms of
Held
that, party
by thesoter
defendants being a member, was ar
above agreement, defendant was rested on the 29th ofNovember,1851,
bound to give three months' notice ofunder an attachment issued against
his intention to quit at the end of thebim as an attorney for the non-pay
firstyear. Counter v. Morton , 253.ment of a debt.
The last preceding
session during which he had been a
NUL TIEL RECORD.
memberexpiredonthe 30thof August,
Den ex.- Amendment refused.] — 1851 , and that parliament was dis
1. The declaration set out a writ of solved on the 6th of November fol
ven . ex ., reciting that the sheriff had lowing On the 10th of December
been commanded to make of lands , he was again elected, and in Febru
tenements, & c.,- his return, that ary applied to be discharged on the
he had taken lands and tenements ground of privilege.
which remained unsold , & c.,and com
Held , that he was not privileged
manding that he should sell the said under the first election , as at the time
of arrest he was not a member, and
land and tenements , &c.
d,
more than fortydayshadelapsed from
issue
and
recor
Plea, Nui tiel
the close of the last session ; but that
thereon .
The exemplification produced shew-he was entitled to discharge as a
ed a writ of ven . exc. reciting themember of the new parliament, hav
sheriff's return — that he had taken ing been arrested within forty days
goods and chattels, dc., which said next before the return of the writ of
remained unsold, & c., and command - election . The return at the new
ing him to sell the lands and tene election was held sufficiently proved
ments. The writ was truly set outby the affidavit of the applicant.
The Queen v. Gamble & Boulton , 546.
in the exemplification.
Held , thatno amendment could be
allowed , the error being in a material
PARTNERSHIP .
part of the writ itself, and not in the
See ATTORNEY, 2 .
declaration ; and that the defendant
was entitled to judgment.
One partner having received the
Brown
benefit of a deed executed by his co
et al. v. Carroll, 314.
When proper.] — 2. To an action partner in the name of the firm held
for assault and battery ,the defendant bound. ]— Where an agreement under
pleaded that he had been convicted seal, but of a nature not requiring a
of the trespass complained of before seal, was executed by one of two
a justice of thepeace, and so released partners in the name of the firm , and
for this action. The plaintiff replied the partner not executing afterwards
“ nul tiel record ” of the conviction ; acted under, and received the benefit
and the court held the replication of it, such agreement was sustained
as his deed : and it was held that he
Thompson v. Leslie, 360.
good.
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PLACITA.
could not be allowed to dispute the
authority by which it was executed
in his name.
Bloomley v . Grinton
& Watkins, 455.

See EJECTMENT, 1 .

PLEADING .

See ARBITRATION AND AWARD, 2.
BANKRUPT AND BANKRUPTCY .
PATENT (GRANTING LAND) .
BILLS OF EXCHANGE AND PROMIS
See CROWN GRANT.
SORY NOTES , 3,4. -BOND . -BUILD
ING SOCIETIES, 3. - CONDITION.
PENAL ACTION .
DOWER , 2 - EASEMENT. -FALSE
For buying disputed titles. ) - A
IMPRISONMENT. - FOREIGN JUDG
testator died leaving a will , by which
MENT. - INFORMATION .
LEAVE
he directed that his debts should be AND LICENSE , 1.- MAGISTRATES,
paid as soon as practicable after his
1. - MESNE PROFITS.-- NUL TIEL
decease,” and gave and bequeathed
RECORD , 2.
RECOGNIZANCE . –
to his executrix and executors all his
REPLEVIN.- REQUEST.
SEDUC
real and personal property ,in trust to
TION.
TRESPASS .
TROVER .
sell, & c.,such parcelsor tracts of lands USURY . - VERDICT.
as mightbe necessary for carrying his
intention into effect. He then gave
Traverse of due notice as alleged in
the residue of his real and personal two counts.] — 1. To two counts of a
property to his wife during her life, declaration each charging defendants
and after her death to such of her
as maker and indorser respectively
children as might then beliving of a separate promissory note, oneof
share and share alike. About twenty
years after his death his widow (whothe defendants (the indorser) pleaded
that he had not due notice of the non
had married again ), and one C.W.
forthree of the children then living paymentof the said promissory notes.
-conveyed one of the lots now in
Held , that the plea being distribu
question to one G.R. in fee ; and G. tive, did not raise too large an issue,
R. subsequently conveyed to onc P. and was good on special demurrer.
L. , who was in possession when the Tompkins v. Scott et al. 103.
now defendant took his deed. About Title under purchase at sheriff's
the same time the widow and one of sale.] — 2 . Where a title is pleaded
the sons conveyed the other lot, now by purchase at sheriff's sale under a
in question, to thenow plaintiff who fi. fa.,the judgment supportings uch
was in possession when the now de- fi. fa. should be set out, and it should
fendant took his deed for this lot. be averred that the sheriff seized
About sixteen years after these deeds while the writ was in force. McDonell
were made the defendant took a deed v. McDonell, 259.
of bargain and sale of both lots from
Declaration against magistrates for
not returning conviction .
3. A de
all the surviving children .
Held ,thatthere was nothing to pre- claration charging that the return
vent the children from conveying was made to the next ensuing Quar
their reversionary interest: and that ter Sessions of the peace is bad - the
defendant was not liable in a qui tam statute requiring a return to the next
action for purchasing a disputed title ensuing general Quarter Sessions.
under 32. Hy. VIII. ch . 9. Ross qui Metcalf qui tam . v . Reeve & Gardner,
263.
tam. v . Meyers, 284 .
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Assumpsit for rent - Plea of title has no authority to entertain an ap
vested in the Ordnance department.] plicatiou for quashing a by -law of a
-4. Assumpsit for rent. Plea - corporation. Ib .
that after the demise the estate be
came vested in the principal officers
PRESCRIPTION .
of H. M. Ordnance, by virtue of the
statute 7 Vic. ch . 11, and thereupon
.
See EASEMENT .TITRE
the estate of the plaintiff ceased and
was determined; that the said princi- PRINCIPAL AND AGENT .
pal officers gave the defendantnotice
See INDIAN INSURANCE .
of this change in the title, and not to
pay over the rent to the plaintiff ; PRINCIPAL AND SURETY .
and that the defendant is now liable
See GUARANTEE -COVENANT, 4.
to them for the use and occupation
of the premises.
Bond - Cognovit.] - The defendant
Hell, not double or bad as amount- was one of two sureties in a bond,
ing to the general issue.
on which the obligees sued . An ar
Held also, that it was not necessary rangement was made between his
to negative in the plea any promise principal, his co - surety, and the plain
from the said principal officers to the tiffs to which he did not consent as to
plaintiff of a lease or couveyance of himself, but to which he offered no
the premises even if the statute re- objection as regarded his principal
quired them to grant it, for that such and co surety . Subsequently, an ac
an interest should have been replied tion beingbrought on the bond against
by the plaintiff. Cunningham v. him he allowed judgmentto go by de
Duane, 274 .
fault, and gave a cognovit reserving
any means he might have in equity
POSSESSION
co relieve himself. He now applied to
How far primâ facie evidence of set aside the judgment and cognovit,
which, under the circumstances, the
seizin .] - See “ Evidence," 1 .
Court held could not be done. Mu
nicipal Council of Essex, Kent, and
PRACTICE.Lambton v . C. Baby. 34. W
CERTIO
See
ZARI -Costs - COMPU
TATION – EVIDENCE, 4 - NEW
bas PRIVILEGE .
TRIAL_VERDICT .
Jol See PARLIAMENT .
Rule to quash by-law time for any PROMISSORY NOTE.
swering. ] By 12 Vic. ch. 81 , sec.
155, corporations have not less than See BILLS OF EXCHANGE AND PRO
eighi days to answer a rule nisi for
MISSORY NOTES.
MISSORY_N.
quashing any of their by - laws: there
PROTEST.
fore a rule granted and served on the
first Saturday in term is not return - See BILLS OF EXCHANGE AND PRO
able within that term. In re Sams v .
MISSORY NOTES, 5 .
The Corporation of Toronto, 181 .
Payment under, effect of: 1 - The
fact of a payment having been made
PRACTICE COURT.
under protest, but without duress, or
By -law . - Judge in Practice Court assenton the part of the payee to any

DIGEST OF CASES.

715

reservation of his right, would form no Held on special demurrer plea bad .
ground for an action to recover back Semble, that the defence intended to
the money. Doe dem . Morgan et al. be set up is not sufficiently brought
v. Boyer. 318.
out by the pleas in this case.
Mitchell v. Noble et al . 555.
PROVISO_TRIAL BY.
REGISTRY .
Where the plaintiff's attorney, at
d
request,counterman
defendant's
the
ed notice of trial, and the defendant's See DEED, 1 - EVIDENCE, 2 -JUDG
MENT -MORTGAGE.
attorney did not object, or afterwards
move for judgment : Held, that the
RELEASE.
case could not be taken down to trial
by proviso at the following assizes. See DEED, 2 -MUNICIPAL CORPORA
Doe dem . Davidson et al. v . Gleeson ,
TIONS , 1 .
607 .
REPLEVIN.
QUARTER SESSIONS.
Action on replevin bond– Flead
Distinction between “ Quarter Ses-ling.)- 1. Debt on a replevin bond
sions” and “ General Quarter Ses- against J.C. principal, and C. P. and
sions." ] - See " Pleading,” 3.
R. H. sureties. 4th plea - That J. C.
commenced his suit without any delay
RECOGNIZANCE.
and prosecuted the same, ( not adding
Recognizance of bail taken after without delay). 5th plea - That J.C.
judgment - Averment of suit pend- commenced a suit without delay, and
ing. - Debton a recognizance of bail. “ from thence hitherto hath prose
The declaration set out the condition , cuted the said suit without delay . "
Demurrer to each plea, as evasive,
" that if it should happen that the said
D.M. should be convicted at the suit and no answer to the breach assigned .
of the plaintiff, in a certain plea of
Held 4th plea bad : 5th plea good .
trespass in the case upon promises to Cusswell et al. v. Catton et al . , 282.
the plaintiff's damage of 1001., then
the defendants consented and agreed
Replevin bond -- Condition of
that all such damages as should be What delay allowable--Evidence.] —
adjudged unto the said plaintiff, & c.2. Action on a replevin bond, assign
Held, the pleas being specially de ing as a breach that the suit was not
murred to, that it wassufficiently prosecuted with effect and without
averred that the recognizance was delay. The defendants pleaded that
entered into a suit then pendingan action was commenced and prose
between the plaintiff and the princi- cuted without delay, according to
pal : and that the defendants were the true intent and meaning of the
therefore estopped from pleading thatcondition ; and to this the plaintiff
at the time of making the recog- replied , that after the commencement
of the action an unreasonably long
nizance there was no such action.
The defendants pleaded that thetime was allowed to elapse without
debtor was surrendered within the taking any further steps therein, ad
time in which he could be lawfullyding a special traverse of the due
surrendered, and that he was after. diligence alleged.
wards discharged as an insolvent Held, that under these pleadings the
debtor.
defendants should have been allowed
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Held, that the plea was bad , for
to give evidence of circumstances
shewing a reason for the delay of traversing an inference of law ; and
more than a year after the writ of that the court could not intend that
replevin was sued out. Caswell et C. M. was a married woman ju or.
al. v . Catton et al. 462.
der to support it. McLeod v . McLeod ,
331.
REQUEST
SET-OFF.
Surety for return of goods on re
Promissory Note - Set-of - Barter.)
quest — excuse for request. ] - In an ac
-A. sold to
goods,
and
taking
tion against a surety who stipulates claimon
oneB.C.certain
for 251.,
a
for the return of certain goodson re-horse in payment of the goods and
quest, it is not a sufficient excuse for
B.'s promissory note for theclaim . B.
the want of such request to allege took from A.anorder for the goods on
that when the plaintiff required the the warehouseman in whose charge
goods the principal was out of the
they were, but on presenting the or
province. O'Neill v. Carter, 254.
der he was unable to obtain them .
ROAD.
See CONDITION_Crown , 2.

Held, in an action by A. against
B. on the note , that the defendant
might set off the value of the horse.
Wright et al. v . Cook, 605 .

SCHOOL TRUSTEES.
See COMMON SCHOOLS.

SHERIFF.

Wilful misconduct of - Liability of
his sureties.] - 1. The sheriff having
availed himself of the Interpleader
See Crown GRANT, 1 .
Act to try a disputed claim to goods,
What constitutes a sealed instru- it was part of the arrangement di
ment.]—To an action of covenant on rected by the court on making the in
a deed, the defendant pleaded " nonterpleader order, that in the mean
est factum .” It appeared that he hadtime the sheriff should sell the goods,
signed the deed and afterwardstaking satisfactory security for the
merely marked the paper with the payment. The sheriff did sell and
end of a poker, opposite to his name, took as security an undertaking from
not even acknowledging the mark parties not resident within the juris
diction of the court, which security
as his seal.
The court held this not sufficienthe subsequently offered to assign to
to constitute a sealed instrument,the now plaintiff, in whose favour the
and ordered a nonsuit to be entered issue had been found, but it was de
clined . Being subsequently pressed
Clement v . Donaldson , 299 .
by plaintiff to give him the benefit of
his writ, he made a return of nulla
SEDUCTION.
bona ; and held , that this amounted
Traverse of service not allowed — 7 to such wilful misconduct as rendered
Wm . IV ., ch. 8. ) -Action for seduc- the sheriff and his sureties liable.
tion of one C. M., the daughter and Clandinan v. Dixon et al., 266.
SEAL.

servant of the plaintiff. Plea — That Indemnity bond ,voidcondition - Es
the said C. M. was not the servant toppel - Liability of defendant.] --2.
of the plaintiff.
The sheriff, holding execution against

-
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the defendant at the suit of different in assumpsit a fi.fa. was issued in
parties, took from him a bond reciting debt, and afterwards amended by
that he had seized his goods,and in- rule of court. Before the amendment
demnifying the sheriff “ against any thesheriff had sold the land and given
loss, damage, or liability, which may a deed, under which the plaintiff
be incurred by reason of the execu- claimed . It was objected that the sale
tion , wrongful execution , or non- was void, having been made under
execution of the said writ. The she- an erroneous writ ; but held that the
riff afterwards sold the goods con - objection could not be entertained .
trary to the defendant's wish , who And qucere, whether the sale would
informed him that they belonged to have been voidable if moved against
one G.-G. brought trover against at the time of making the application
the sheriff, prored a bona fide bill of to amend.
Doe dem . Elmsley et ut.
gale, recovered the value of the v . McKenzie, 559.
goods, and registered his judgment.
The sheriff then sued the defendant
SHIP REGISTRY ACT.
on his bond .
Held , first, that the defendant was Ship registry Act, 8 Vic. ch. 5, $
not estopped by the recital from de. 13, 16, 21 - Necessity of compliance
with, to effect a valid sale of shares.
nying his property in the goods.
Secondly, that although the dam
-Where an action was brought for
age accruing to the sheriff came lite breach of contract in refusing to sign
rally within the condition of the certain promissory notes, the sale and
bond, yet that the defendant, having delivery to the defendants of shares in
+ xpressly objected to the sale, would a schooner being alleged as the con
sideration for the promise : and it ap
not be liable.
And semble, that such a bond would peared that the plaintiff had surrei
at all events be void at common law, dered his interest to the defendants,
as being an indemnity to the sheriffand that they had continued in exclu
for disobeying tbe command of the sive possession of the vessel ; but that
writ. Corbett, Sheriff, v. Hopkirk, no assignment had been made as the
+79 .
statute directs, and no transfers in
\dorsed on the registry, nor any new
SHERIFF'S SALE.
See TAXES_TITLE.
certificate of ownership granted : the
Land improperly described in fi. fa.]court ordered a nonsuit. But if the
-1. The plaintiff's attorney directed defendants had given their notes, they
the sheriffto sell under a fi. fa. certain could not have resisted payment on
lots, describing them by mistake as the ground that they had not re
being in the township of H. , instead ceived a valid title. Orser v . Moun
of M.; but the numbers of the lots teny et al. 382.
and concessions given being correct.
After the sale the error was discov. STATUTES ( CONSTRUCTION OF.)
ered, and the sheriff then advertised
32 Hen . VIII, ch . 9 -- Penal Action .
and sold the proper lands under the 33 Hen . VIII. ch. 9 -- Costs, 2 .
same ji. fa., which had expired .
33 Hen . VIII. ch. 20- Inquisition.
Held , that the sale could not be 13 Eliz. ch 4-Will, 3.
22 & 23 Car. II. ch . 9 — Costs, I.
supported. Doe dem . Burnham v. 29 Car. JI. ch . 3 - Frauds (Statute of.)
21 Jac. I. ch. 14 - Information.
Simmonds, 436 .
21 Jac. I. ch. 16 – Limitations (Statute
Fi. fa ., amendment of — Sale underof), 4.
while erroneous. ]—2. On a judgment 31 Geo. III. ch. 31 -- Crown Grant, 2.
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59 Geo. III . ch . 7- Taxes, 2.
STATUTE OF FRAUDS .
2 Geo. IV. ch. 1 - Interest,
1 Wm. IV . ch. 11 – Marmora Foundry Co.
See FRAUDS ( STATUTE OF .)
2 Wm. IV. ch . 5.- Absconding Debtor.
3 Wm. IV. ch. 9.- Dower, 1.
STATUTE LABOUR.
4 Wm . IV. ch. 1, § 17 --- Limitations (Sta
tute of.)
A proprietor of land cannot be
7 Wm. IV. ch. 8 -Seduction.
i Vic. ch. 31 -- Joint Stock Company.
compelled to do statute labour in the
3 Vic ch. 46 - Taxes.
township in which the land lies, un
3 & 4 Vic. ch. 78 -— Crown, 1.
less he is himself resident there.
4 & 5 Vic. ch . 10 — Crown, 2.
4 & 5 Vic, ch. 10 — Condition ,
Moore v. Jarron , 233.
Who liable to, in villages. 1-2. The
4 & 5 Vic. ch. 10—Municipal Corpora
tions, 2, 9, 10, 12.
4 & 5 Vic. ch . 12 – Magistrates, 1.
municipal council of a village has
authority to impose the performance
4 & 5.Vic. ch. 12--Pleading, 3.
4 & 5 Vic. ch 26 ---Magistrates, 2.
of statute labour, or a tax in lieu
4 & 5 Vic. ch. 100 — Crown, 1.
7 Vic. ch . 10 — Bankrupt
Bankruptcy thereof, only on those inhabitants
-Bills of Exchange, & c., 5.
who are not otherwise assessed.
8 Vic. ch. 13 — Capias ad respondendum. In re the Executors, dc. , of Dickson
8 Vic. ch. 20 - Fences.
8 Vic. ch . 5—Ship Registry Act.
v . the Municipal Council of Galt,
8 Vic . ch . 45 — Sunday.
257.
9 Vic. ch . 90- Bond, 1, 3 ; Building So
Non -resident proprietors, how as
cieties, 1, 2 .
9 Vic. ch . 34 - Deed , 1.
sessed for statute labour - 13 & 14
9 Vic. ch . 34 - Judgment.
Vic. ch. 67. ] –3. Where a non -re
10 & 11 Vic. ch 5- Prescription .
10 & 11 Vic. ch . 15 — Insolvent, & c.
sident owns several lots of land
10 & 11 Vic. ch. 68 - Montreal Mining in the same township or county,
Company .
he is chargeable on account of sta
12 Vic. ch . 314Crown , 1.
12 Vic. ch. 63 – Parliament.
tute labour with the rate of com
12 Vic. ch. 70 - Witness.
mutation estimated with reference
12 Vic. ch . 74 – Mortgage .
12 Vic. ch. 78— Districts ;Municipal Cor. to the value of such lotsseparately,
and cannot claim to have them
porations, 13.
12 Vic. ch. 79 -- Attachment.
rated
to their aggregate
12 Vic. ch. 81 --Municipal Corporations,value. according
The Canada Company v.
4 , 5 , 6, 7, 10, 13.
12 Vic. ch . 81 - Practice.
Howard, 654.
Statute Labour, 2.
12 Vic. ch . 83 – Municipal Corporations,
5.
SUNDAY.
12 Vic . ch . 197 — Allen .
Note made on Sunday in payment
13 & 14 Vic. ch . 29.--Bond, 1, 3 ; Building
Societies, 1 ,2.
13 & 14 Vic . ch . 48 — Common Schools,for goods sold not void in the hands
of an innocent indorsee .] — Under 8
1, 2.
13 & 14 Vic. ch . 55— Parliament.
Vic. ch. 45 , sec. 2 , a note made on
13 & 14 Vic. ch. 54 — Elections.
13 & 14 Vic. ch . 65 – Municipal Corpora that day is void as between the
tions, 7.
original parties, but not as against
13 & 14 Vic. ch . 67 — Municipal Corpora
an indorsee for value, and with
tions, 13 .
13 & 14 Vic. ch. 67 — Statute Labour, 3. out notice, Houliston v. Parsons,
14 & 15 Vic. ch. 54 – Magistrates, 2.
681.
14 & 15 Vic . ch. 66—Witness.
14 & 15 Vic . ch . 109 – Municipal Corpora
tions, 3, 8, 13.
SURETY .
14 & 15 Vic. ch . 110 — Municipal Corpora
itions, 13.
For the return of goods on request.]
14 & 15 Vic . ch . 114 - Ejectment.
-See “ Request,is « Guarantee.”
14 & 15 Vic. ch . 170--Evidence, 7.
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being really due, the mistake in the
time ofcommencement was unimpor
tant, and could not vitiate the war
rant. Doe dem. Stata v. Smith et al.
658.

See MUNICIPAL CORPORATIONS, 7 .
TAXES.

TITLE.
See ALIEN .
Covenant fo- When action will not
lie. ]— See “ Covenant,” 3.
Under purchase at Sheriff's sale . )
See “ Pleading,” 2.

3 Vic. ch . 46 — Lands improperly
sold under, after sheriff's receipt.] -1. Ejectment. The defendant proved
that on the 19th of June, 1839, he
bought the land in dispute at sheriff's
sale, and on the 19th of August 1842 Of purchaser of lands at Sheriff's
received the sheriff's deed. The sale-- Objections to, by heir of defen
plaintiff produced the sheriff's re dant in the original suit. ] — The plain
tiff held title under a purchase at
ceipt, dated 14th July 1836 for all ar
sale, and produced the
rears of taxesdue up to the 1st July,sheriff's
sheriff's deed, under which he had
1835. When this payment was made
to the sheriff, he held in his hands a held possession, by his tenants,for
warrant to levy the amount due forseveralyears. Thedefendant, being
the heir of the defendant in the ori.
taxes on the land. The lot was duly
advertised by him on the4th of June ginal suit, entered ; and on action
1840 , pursuant to thestatute 3 Vic. brought, objected that there were
goods of his ancestor which might
ch . 46 .
Held , that, as the payment was have been seized, and that the plain
made to the sheriff and not to the tiff had not proved fi. fu. goods re
treasurer , the statute 3 Vic. ch . 46 turned nulla bona .
was not applicable ; and that the These objections were overruled at
plaintiff having shewn an otherwise Nisi Prius, and the jury having found
for the plaintiff, the court afterwards
good title, was entitled to recover.
Doe dem . Sherwood et al.v. Matthe refused a rule nisi for a new trial.
Doe dem . Meyers v . Meyers, 465 .
son , 321 .
Sale of lands for taxes. Lands re
TORONTO (CITY OF).
turned in June 1820 liable forthat year
59 Geo. III. ch. 7 ; 6 Geo. IV. ch . 7 ;
Title of Corporation.] — " Corpora
9 Geo IV. ch. 3.) – 2. Under 59 tion of Toronto ” insufficient to desig
Geo. III. ch . 7, lands returned in
the. Corporation
of
Corpo
Toronto
The City
In re Sams of
v. the
the surveyor general's schedule in nate
June 1820 were liable to have taxes ration of Toronto, 181 .
charged against them on the 1st of
July following, which taxes for the
TREASON.
first year were to be then assessed for
What lands vest in commissioners
1820 so that, ifnot paid, there would
be eight years' taxes in arrear on under 59 Geo. III. ch . 12. ]—“See
the 1st ofJanuary, 1828. Such lands" Inquisition . ”
having been sold under a warrant
which described the taxes on them as
See Costs, 1 .
being in arrear from the 1st of July.
Trespassers on Crown Lands.) ,
1820 to thelst of July 1828, the sale
was upheld : for eight years' taxes See “ Crown.”
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Pleadings — Evidence- Right ofway in quo in this case was sufficient
-New assignment.] - 1. Plaintiff under the new rules. 16.
declares for breaking and entering
When maintainable . - 5.
The
his close, & c.; and in a second count plaintiff contracted with one L. for
for assault and battery. Defendant the purchase of a lot of land , and paid
pleads , to the first count, that there down part of the purchase money.
was a public highway across the said The agreement between them con
close , and that the plaintiff having tained these words “ It is understood
wrongfully shut up the same he re- that the said C. has now possession ,
moved the obstruction. To the second full control, and enjoyment of the
count, public highway across plain - said premises from this timeforward ;
tiff 's close— defendant passing overand that, if any person be now occu
the same was prevented by plaintiff,pying the said premises, the said C. is
to have full control thereof in all re
andPlainti
molliter
manus imposuit .
ff replies
to these pleas,tra- spects the same as if occupied by
versing the highway as alleged , and original bargain with him ; also, that
theu assigns for trespasses at other said C. assumes the said L.'s situa
times, and for unnecessary damage. tion in respect thereto in full.” When
Defendant pleads not guilty to the this arrangement was made, one J.
was living on the place by L's per
new
assign
. Defendant having mission. The plaintiff went upon the
Held
per ment
Cur.-established a right of way, as alleged, laud ,and found several persons em
and only trespass being proved , ployed by the defendant in cutting
which was committed in the said tinber there ; he informed them and
highway, and without excess, is en- J. of his purchase, and forbad further
titled to a verdict. Smith v . Ingoldsby, trespass . J. was also desired by him
to go off the place, but refused . The
207.
Special plea, Argumentative derial defendant rested his defence upon
of plaintiff's property .] — 2. Trespass J.'s right to sellhim the timber,which
de bonis asportatis. Plea — justifica was not sustained upon the evidence .
tion that the goods were the goods Held, that the plaintiff might
J. F., against which the defen- maintain trespass against thede
dant K. had sued out an execution : fendant, oragainst J., for anything
e
of on
that J. F. fraudulently put themdone illegally after his entry , if not
into the possession ofthe plaintiff,for all that had been done after he
had purchased. Church v . Foulds,
and that while there , the defendant
393.
O. , as bailiff, and K., by his com Pleading - Evidence .] — 6. The de
mand, seized them.
fendant, a bailiff of a division court,
Held, that thiswas properly a spe having an execution against J. L. ,
cial plea, and not an argumentative went to him and seized a yoke of
ed
plaintiff
. Fallis
v. Claus
denial
et al
that
the goods
., to
272.oxen,
which heallowed him to retain
belong
the
on receiving an acknowledgment of
Averment of contra pacem . ]-3. It the levy endorsed on the writ. J. L.
is not necessary in a declaration in absconded ,leaving the oxen with the
t
trespass to aver that the offence was plaintiff. The defendan took them
committed “ against the peace of our away , whereupon she brought tres
Lady the Queen .” Powell v . Currier, pass, alleging that she had received
them from J. L. on the day of his
352.
Description of locus in quo. )—4. departure, in payment of a debt.
Held, that the description of thelocus Held, that under a plea denying the
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plaintiff's property, it was competent liable to plaintiff for the use and oc
for the defendant to give in evidence cupation .
Mortgagor not liable for. ]—2. A.
the execution and seizure under.
Held also, that by the acknowledg . mortgagor continuing in possession
ment given , the debtor had put it is not liable to the mortgagee -för
out of his power to transfer the goods rents, and profits, or in general for
seized . Lossing v. Jennings, 400. waste. Wafer v. Taylor and McLean,
Justification under a warrant of dis 609.
USURY.
tress - Motives of defendant, when
Promissory note given for interest
may be enquired into. ] — 7. to an action
of trespass quære clausum fregit the on a usurious mortgage - Pleading.)
defendant pleaded justifying the en - Assumpsit. 1st count on a promis
try under a warrant of distress, and sory note for 931. 2nd count on ac
count stated . 3rd plea to first count:
the plaintiff replied de injuria.
Held, that under these pleadings, setting up the defence of usury ; and
and under the facts proved , there averring that it was corruptly agreed
could be no enquiry into the defend- between the defendants and Å. B.
ant's motives ; that the plaintiff, that A. B. should lend to the de
having prevented the defendant fendant 2001., and that the defend
from distraining, was not at liberty ant should pay therefor the sum of
to shew that he had no intention of 211. yearly interest : that one A. B.
executing the warrant when he en .should convey to the defendant cer
tered, though nothing was done incon- tain land in O. for the pretended price
sistent with such an intention. ( This of 1501. and take a mortgage of
case was distinguished from Lucas certain other land for 3501., with le
v . Nockells). Scott v. Vance, 613. gal interest thereon ; and that on a
certain day named the defendants
should
pay to A. B. 2001., and re
TROVER.
convey the land in 0., in full satis
Evidence- Pleading 1 -- An agree- faction of the mortgage : that this
ment that the plaintiff should deliv- agreement was carried out ; and
er the deed to the defendant to be that the note sued upon was given
returned on certain conditions, need to the defendant, as agent for the
not be specially pleaded, but would assignees of the estate of A. B. , for
be admissible either under “ not841., being interest due on the 3501.
guilty, ” or “ license, " as it negatives in the mortgage mentioned.
the alleged wrongful conversion. Held on demurrer, that the plea
Dowling v. Miller, 227.
was sufficient, and the facts stated
shewed clearly a case of usury.
The fifth plea to the second count
USE AND OCCUPATION .
set out the same agreement, but did
Liability for. ] — 1. The defendantnot aver that the account was stated
made over to the plaintiff a farm in of the interest due on the mortgage,
part payment of a debt, stipulating or show that the plaintiff was in any
for a reconveyance on payment of way connected with the usurious con
the sum for which it was accepted, tract, and for these objections it was
interest, in three years. Before the held bad. Twynam v. Bingham , 409 .
arrangement the farm was leased to
VARIANCE .
one F. who continued in possession ,
paying rent to the defendant.
In a name.] - See “ Bills of Ex
Held, that defendant was not change and Promissory Notes," 4.
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Guarantee - Amount of rent.] — into possession , is, that while igno
The plaintiff charged the defendant rant of the fact of his land being in
on a guarantee for the payment of the actual possession of some other
a certain rent—to wit, 21. per month . person, he is not to be regarded as
The evidence shewed an agreement disseized, and consequently is in a
condition to devise. Doe dem .
to pay only 1l. per month.. hstand
- McGillis et al. v. McGillivray et al., 9.
Held , fatal variance, notwit
ing that the amount of rent was Construction of - Devise on con
laid under a videlicet.
Carter, 470.

O'Neill v. dition .] — 2. The testator devised cer
tain lands to his brother's two eldest

sons, “ in case of their coming to
VENDOR AND PURCHASER . Canada and claiming the same.
Held, Robinson , C.J. and Burns ,
Power of Crown to cancel sale to ven
dor after receipt.] See “ Crown,” 1. J. that, though the devisees took,
as joint tenants, yet that either of
them by coming to Canada could
VERDICT .
entitle himself to his moiety.

A defendant succeeding on a plea Draper, J. , dissentiente, who held
of justification is not necessarily en- that the condition in the will was
titled to a verdict on the general entire, and while unperformed in
issue. Scott v . Vance, 613.
any part no estate could pass. - 16.
Construction of. ] – 3. C. died, leav
a
which, after disposing of cer
will,
WAIVER .
tain realproperty , proceeded as fol
Cognovit given after non -suit in lows :" all the rest and residue of my
ejectment. ]—Plaintiffs were non-suit -real as well as my personal estate,
ed for not confessing lease, entry, which I may die seized or possessed
and ouster. Subsequently to the of, in reversion , remainder, or contin
trial defendant executed a cognovit.gency , I will, devise and bequeath
Held per Cur., on motion for a unto my beloved wife Catharine, in
new trial, that defendant's having trust, to sell or dispose of any part
confessed judgment was a waiver of or parcel thereof for the payment of
any formal exception he might have.my just debts, and to use and enjoy
Doe dem Kerr de Kerr v. Schoff, 180. in such a manner as in her prudence
and discretion will be most condu
cive to her own comfort and that of
WARRANT .
her children and grand -children, dur
Of attachment, under 12 Vic. ch. ing the term of her natural life,” & c.
79 — Who may execute.] - See “ At- Afterwardsthe testator added a codi
tachment."
cil,referring to certain land obtained
by him since the execution of the will
See
taxes.]
for
land
sell
To
and bequeathing the sameas follows:
“ Taxes .” 2.
" I do now therefore, by this codicil,
to this my last will annexed, give and
WILL .
devise the said parcel or tract of land ,
Capacity to devise - Exception in 4 as it is in the same deed and surren
Wm IV . ch . 1. sec. 17. ) - 1. The ef- der more particularly described ,to the
fect of the exception in 4 Wm. IV. same persons, my beloved wife and
ch . 1. sec. 17, in favour of a grantee children , to whom I have devised all
of the crown, who has never gone the rest and residue of my real estate
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in my will hereunto annexed ," adding stances to prove that it is the real
the usual words of publication.
age of the writing, even if it comes
The testator, at and before his from the proper custody ; but some
death, was Deputy Superintendentproof must be given of a concurrent
General of Indian Affairs,and trustee possession of the property consistent
of the Six Nation Indians, and as with it, or of the existence of the
such superintendent was an account- will for thirty years. Doe Stevens et
ant to the crown, and at the time of al. v. Clement, 650.
his death he was indebted as trustee.

WITNESS.
Held , first — that the testator was
not a public accountant within the
meaning of the 13 Eliz. ch . 4 ; and
12 Vic. ch. 70 ; 14 & 15 Vic. ch.
that the crown could have no author- 66. ]— 4. The defendant on his trial
ityto sell his land under that statute. upon an indictment cannot give evi
Secondly -- That the codicil,referring dence for himself, nor can his wife be
expressly to the will , must be looked admitted as a witness. The Queen
upon as forming part of it; and that,v. Humphreys, 337.
taking the two together ,thewillmight Construction of 14 & 15 Vic. ch.
be construed to include all the testa-66. ] — By the 14 & 15 Vic. ch . 66,
tor's lands of which he should die the parties to a suit are admissible
seized or possessed , and not only as witnesses in their own behalf .
those in reversion , remainder or con-Brennan v. Prentiss, 372.
tingency. Doe dem . Dickson et ux .
v. Gross, 580.
WORDS ( CONSTRUCTION OF).
Mere date of will being 30 years
• Taxable Inhabitants.” ] – See
old not sufficient to dispense with
proof.] — 4. The mere fact of the Common Schools,” 2.
“ Yearly proportions" -money made
date of a will being thirty years old
is not sufficient under all circum - payable in. )–See “ Agreement,” 1 ,
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