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JOHN WASHINGTON WALLACE V. HEWITT.
Ejectment— Forfeited estates- 54 Geo. III., ch. 9 ; 59 Geo. III., ch. 12
Construction of — Right of alien to devise.
The 54 Geo . III., ch. 9, enacts that all persons seised of land in this pro
vince, who had withdrawn into the United States since the 1st of July,
1812, without license, or shall do so during the war, shall be con
sidered aliens born, and incapable of holding land within the province.
The Governor, & c., is to authorisepersonsin the several districts of the
province to enquire and return by inquisition to the Court of King's
Bench the names of such persons seised of land in the respective dis
tricts, and after such finding it is enacted that the lands found to have
been theirs shall vest in His Majesty : Provided , that nothing therein
shall prevent persons interested from traversing the inquisition, within
one year after the finding, or after peace should be established .
By 59 Geo. III., ch. 12, estates thus found are vested in Commissioners :
provision is made for publishing the lands returned, and for settlement of
all claims thereto : the Commissioners are directed to sell them ; and it
is enacted that all land on which no claim shall be made pursuant to the
act, shall be taken against all persons, and to all intents and purposes, to
be vested in the Commissioners.
The plaintiff claimed the land in question as devisee of one W. , his father,
who received a patent for it in 1798, and died in 1823, in the United
States, having left Niagara, where he had been living, in 1813. The
defendant claimed through a conveyance from the Commissioners, and
put in a commission issued in 1815, under the 54 Geo .III., ch . 9, appoint
ing certain persons named as Commissioners for the Niagara District, and
giving them power to enquire whether said W. had gone over to the
enemy during the war, and if so then what lands he was seised of. He
proved also an inquisition in pursuance of this commission, finding that
W. had gone over, and was seised of certain land specified in the Town
of Niagara, and of the land in question, which was in the Home District.
The Commissioners conveyed in 1821 to one C. , and the defendant claim
ing under him went into possession in 1822, the land being then in a state
of nature, and had held ever since . The plaintiff had not been in this
province for twenty years beforethe action .
Held . - 1. That by the 59 Geo. III., ch. 12, the plaintiff was clearly pre
cluded from contesting the Commissioners' title, and that he therefore
could not recover .
2. That the fact of W. being an alien was well found, and extended in
its effect to all vacant land of which he was seised, though not within the
district to which the commission issued .
Whether as an alien the devise made by him was void, was discussed but
not decided, but ; Held, that as the statute declared him to be an alien,
and incapable of holding lands within the province, he was by it disabled
from devising.

EJECTMENT for lot No. 6, in the broken concession on
the east side of the Grand River, or Ouse, in the township
of Woolwich, described by metes and bounds .
The plaintiff claimed as devisee under the last will and
testament of William Wallace deceased, the grantee of the
Crown , and by conveyance or quit claim from other devisees
in the said will.
The defendant claimed by deed under the Commissioners
of Forfeited Estates appointed under 59 Geo . III . , ch . 12 .
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At the trial, at Stratford, before McLean , J. , the following
evidence was given :
For the plaintiff a patent was put in , dated the 5th of Feb
ruary, 1798, to William Wallace, for block No. 3, on the
Grand River, containing 86,078 acres. The consideration
was stated to be £ 16,364 , secured to be paid to The Hon .
D. W. Smith, Captain Wm . Claus, and Alex . Stuart, Esq . ,
in trust for the Chiefs, Warriors, and People of the Mohawk
or Five Nations, as an equivalent for so much of the said
lands surrendered and relinquished by them .
In opening the case , C. S. Patterson, for the plaintiff,
stated that the above block contained the present town
ship of Woolwich and Pilkington : that the latter township,
containing 30,000 acres, had been conveyed by William
Wallace to the late Colonel Pilkington , and that portions of
what now forms the township of Woolwich , had also been
conveyed to various parties.
William Spragge, Superintendent of Land Sales in the
Crown Lands Department, produces two original maps from
the office, shewing the block No. 3 on the Grand River as
described for patent.
The maps were drawn by Mr.
Chewett, acting Surveyor-General at the time : the descrip
tion in the patent corresponds with the map . Block No. 3
afterwards became the township of Woolwich, and part of
that township was subsequently formed into a separate
township, as the township of Pilkington .
On the margin of the official copy of the description for
patent, the word “ impounded ” is written , and on searching
for the authority under which such entry was made, it was
found that an order of council was made on the 24th of
June, 1803, directing the patent to be impounded.
of order duly certified was produced. )

( Copy

Rev. Jas. H. Cumming - Lives at Grand Rapids, Michi
gan . In 1821 , and from that time up to 1829 or '30 ,
resided in Rochester, State of New York : became ac
quainted with a person of the name of Wm . Wallace about
1821 , then residing in Rochester, with his family. He died
He followed the business of a car
in 1823, at Rochester .

penter .

Witness knew his family, thinks there were seven
children, and that one had died before he became acquainted
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The family were at Rochester when witness

left in 1829 or '30. They were parishioners of witness.
Their names were John, (the present plaintiff,) Charity,
Matthew, Hannah , Ann, James, and William .
not mentioned in the order of their birth .

They are

Thinks Charity

was the eldest of the family, and that Matthew was the
eldest son.

He was looked upon as the head of the family

after his father's death . The family, as witness understood ,
removed to Brooklyn, and witness saw John and Matthew
in the city of New York afterwards. Witness was living in
New York from 1830, to '34 or '35, and John and Matthew
Wallace were then living at Brooklyn.

In 1838 witness

saw John at Ypsilanti, in Michigan, where he then resided ,
but he removed from thence, after being there about two
years, to the city of New York . Witness thinks William
Wallace came to Rochester from a neighboring town, Lima.
He told witness he had resided at one time in Canada.
Witness occasionally visited and was acquainted with the
several members of the Wallace family when living at
Brooklyn .
Wm . McLaughlin - Resides in Rochester. Went first to
live there in 1827, from West Bloomfield . Witness knew
William Wallace. Thinks he first saw him in Rochester in
1814, in the fall, after the evacuation of Niagara by the
American troops. In 1815, witness saw him in Lima, work
ing at a meeting-house there, with his brother James. Wit
ness understood he died in 1823, but witness at that time
was residing in West Bloomfield . When witness had occa
sion to go to Rochester, he used to go to Wallace's house.
Witness first knew him in 1796 in the Town of Niagara.
Lived with him from 1796 till 1810 in Niagara. He was
married, but had no children when witness first went to live
with him.
His first child was a daughter, called Charity ;
Matthew was the next and the eldest son ; Hannah, Wil
liam , James, Ann, and John. John was the youngest when
witness left, as he thinks . A child was born , as witness
understood, after witness left. Witness was at Wallace's
house in Niagara in June 1813, while the American army
had possession of Niagara. Witness knew a man of the
VOL. XX .
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name of Lockwood, a tinsmith , and one Phineas Howell, at
Witness was
Niagara, while witness was residing there .
familiar with the hand -writing of William Wallace at one
time. The signature to the will produced looks like his
writing ; but witness has not seen him write since 1810, and
cannot speak positively respecting it.
Cross-examined . - Witness was five years of age in 1796 ,

when he went to live with Wallace at Niagara ; born in
Witness only knew one person of the name in
1791 .
Niagara. He claimed to own land on the Grand River ;
Phineas
understood he bought it from Captain Brant.
Howell died at Buffalo, as witness thinks, in 1815.
John Cox . - Was born near Niagara, in 1791 , and has
lived there ever since. Knew John Lockwood and Phineas
Howell , ( whose names appear as witnesses to the will of
William Wallace, ) but did not know Thomas Hubbard,
whose name is also subscribed . Witness knew William Wal
lace.

He carried on a large brewery for a number of years.

He was a carpenter by trade, and leased some ground from
Government, and built a brewery on it, about the year 1804.
He carried on the brewing up to the commencement of the
war in 1812. John Lockwood is dead. He was shot, as
witness understood, by accident, by his wife, while the
American army were at Nigara. Witness does not know
whether Phineas Howell is dead or not. No such person is
now at Niagara.
Cross -examined . - Witness was at Niagara when it was
taken by the American army on the 27th of May, 1813.
The troops and militia retreated, and an order was issued by
General Vincent for the issue of rations to such of the
militia as chose to follow the army, but permitting them to
return to their homes if they thought proper . Witness and
a number of others returned to their families near Niagara
during the night of the 28th of May, and the following day
they were taken prisoners about sunrise, and were taken to
what was called the Government House, where they were
placed on parole. Each of them received a writing, stating
the terms of the parole, and after that they were allowed to
go at large.

Witness knew Wallace very well at Niagara .
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He was not amongst the number of those placed on parole at
the same time with witness. After the defeat of the Ameri
can army at Stony Creek, a troop of dragoons were sent out
into the settlement and made prisoners of all they could
catch, and brought them into the town .
sent across the river.

Some of them were

Witness, made his escape, and after

wards took up arms against the enemy. Witness was a gun
ner in Captain John Powell's company of artillery at the
time of the taking of Niagara.
Will of William Wallace, bearing date at Niagara, on the
24th of August, 1813, was put in , devising his property to
the several members of his family.
William Wallace.-Son of Matthew . Witness' father is
now living at Brooklyn , New York .

The signature of Mat

thew Thornton Wallace to the deed produced is in his hand
writing.

The witness proved the death of some, and the

signatures of several others of the sons and daughters of
William Wallace.
The execution of this deed, under which the plaintiff claimed ,
dated the 15th of October,1858 , was admitted. It was a quit
claim of all the interest of the grantors in the premises, in
consideration of one dollar paid to each, and was also put in
and admitted.
Eccles, Q. C. , objected, on the closing of the plaintiff's
case, that it was not shewn that the plaintiff, or any one under
whom he claimed, had been in possession of the premises
since 1814 ; that if in possession, then such possession was
abandoned, and had not been resumed , and that upwards of
forty years having since run , the right of the plaintiff was
barred under the statute ; and that under section 17 of 4
Wm . IV ., ch. 1, the possession being abandoned for upwards
of twenty years, the plaintiff could not recover .
Evidence was then given for the defence, as follows :
William J. Small - Clerk in the Crown Office, Toronto,

received the original record produced from the Clerk of the
Crown, to be produced on this trial.
In the list of persons appearing on the record as an alien,
is the name of William Wallace, brewer, of the town of
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Niagara, District of Niagara , and under the head of “ Real
Estate vested in His Majesty, under the Provisions of the
Provincial Act of 54th Geo. III. , are the following parcels
of land and premises, lots Nos. 9 , 10, 11, and 12 , in the
town of Niagara, containing two acres, and also a certain
parcel or tract of land in the Home District, containing by
admeasurement seven thousand acres, being part or parcel
of block No. 3 of the Indian Land on the Grand River,
being a triangular block lying on the east side of the said
river, opposite the forks thereof in block No. 3. Date of
inquisition, the 27th of May, 1816. Commissioner, Abra
ham Nelles, Esq. Date of return , the 2nd of January, 1817 .
An exemplification, under the seal of the Court of Queen's
Bench, was put in , of the inquisition above mentioned, taken
before A. Nelles, Esq . , finding that William Wallace, for
merly an inhabitant of the United States of America, claim
ing to be a subject of our lord the King, and renewing his
allegiance as such by oath, did since the 1st of July, 1812,
and before the conclusion of the war, voluntarily withdraw
himself from the Province of Upper Canada into the United
States, without license, and they found that he was seised in
his demesne as of fee of and in the premises, as described in
the record of forfeited estates .
A deed was put in, dated the 6th of November, 1821 , from
the Commissioners of Forfeited Estates to William Crooks, for
the consideration of £1,225, reciting the statutes, and the in
quisition finding William Wallace in possession of the premi
ses contained in the deed , containing 7048 acres, and
described by metes and bounds . Execution admitted.
It was admitted that the defendant had a title derived
from the Commissioners of Forfeited Estates, and that he
entered into possession of the land in question in September,
1822 , and had held and improved it since that period, the
land having been in a state of nature at that time.
Adam Wilson , Q. C. , for the plaintiff, objected that by
the commission exemplified, it appeared that Joseph Edwards,
Abraham Nelles, and William Crooks, were appointed as
Commissioners for the District of Niagara, to hold inquisi
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tions as to persons who had gone during the war into the
United States from that district, and the lands which such
persons were seised of within that district, but that such
commission did not give to such commissioners, or any of
them , authority to return any lands held by any such per
sons in the Home or any other District : that the authority
of the commissioners related wholly to persons who had left
the Niagara District during the war, and the lands of which
they were seised in that district : that the lands in question
being in the Home District, an inquisition held in the
Niagara District could not affect them : that the inquisition
found that William Wallace was seised of 7,048 acres of land
on the east side of the Grand River, and part of that tract
laid on the west side, and could not be included in the
inquisition .
Galt, Q. C. , in reply, contended that under the Act 54
Geo. III ., ch. 9, William Wallace, being found to be an
alien , was incapable of holding lands, and that the plaintiff
and his brothers and sisters could not take by inheritance
from an alien : that the will of a person declared by law
incapable of holding lands, could not transmit lands which
the testator was incapable of holding.
A verdict was entered by consent for defendant, with
leave to the plaintiff to move to enter a verdict for him on
the grounds taken at the trial.
C. S. Patterson obtained a rule on the defendant to
shew cause why the verdict entered in his favour should not
be set aside, and a verdict entered for the plaintiff, on leave
reserved at the trial, on the grounds that the plaintiff proved
title in himself under his father, the patentee of the Crown ,
and that no act or proceeding shewn at the trial, was suffi
cient in law to divest the patentee or the plaintiff of such
title.
Galt, Q. C. , and M. C. Cameron , shewed cause .

They

cited Doe Baker v. Clark, 7 U. C. R. 48 ; McDonald et al .
v. Bank of Upper Canada, Ib. 784 ; Jarm . on Wills, I. 34 ;
Shep . Touch. 404 ; Fourdrin v . Gowdey, 3 Myl. & K. 383 ;
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Page's Case, 5 Rep. 52 ; Nichols v. Nichols, Plow. 486 ; Co.
Lit. 2, 129 b.; Doe dem . Chandler v. Tesseir, 6 U. C. R. 216 ;
Chy. on Prerog. 333 ; Attorney General v. Smith , 2 Price
113 ; Forsyth v. Hall , Dra . Rep. 326 ; Doe dem . Patterson
v. Davis, 5 0. S. 499 .

Adam Wilson , Q. C. , and C. S. Patterson , contra, cited
Attorney General v. Duplessis, Parker's Rep . 144, 161 ; S.C.
1 Br. Parl . Cas . 415, 2 Ves. 286 ; 4 Leon . 84 ; Barrow v .Wad
kin , 3 Jur. N. S. 679, S. C. 24 Beav. 1 , 327 ; Doe Griffith v .
Pritchard, 5 B. & Ad . 765 ; Dwarris on Stats . 564 ; Chitty
on Prerog. 247 ; Parslow v. Corn, Cro . Eliz . 355 ; Arden v.
Blackhouse, Moore 640 ; Knight ex parte Duplessis, 2 Ves .
555 ; Paris Stoughter's Case, 8 Co. 168 ; Lord Sheffield v.
Ratcliffe, Hob . 334 ; Bac . Abr. “ Alien " C.; 9.Geo. IV. , ch .
ch.1 ; 10 Geo . IV. , ch . 10 ; 11 & 12 Wm . III., ch . 6 ; 7 Wm .
IV . , ch . 7 ; Davendort v .Davenport, 7 C. P. 401 ; Powell on
Devises 279 ; Bac. Abr. “ Will" B.; Chitty's Stats. 2nd Ed. ,
Vol. III., 1553 .
The other statutes cited are referred to in the judgment.

ROBINSON , C. J. , delivered the judgment of the court.
The plaintiff in this , as in other cases of ejectment, was
under the necessity of shewing a good title in himself, and
especially when he came to dispossess the defendant of pro
perty of which the defendant had entered into possession in
the year 1822, as a purchaser for value from commissioners
appointed by the Crown under an act of parliament, and had
been ever since living upon, and improving the land.
The defendant makes title as devisee , with others, of his
father, William Wallace, deceased, and as assignee of his
co- devisees , who have conveyed their interest to him .
The plaintiff objects to his title thus attempted to be made
out on the grounds that the plaintiff's father, William Wal
lace , through whom he claims by devise, was incapable of
devising the estate in question , for that he must upon the
facts proved be held to have been an alien born, and incapa
ble of holding lands within the Province of Upper Canada.
The statute, 54 Geo . III. , ch. 9, passed by the legislature
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of Upper Canada, during the war with Great Britain and
the United States of America, recites that “ many persons,
inhabitants of the United States of America, claiming to be
subjects of His Majesty, and renewing their allegiance as
such by oath, did solicit and receive grants of land from His
Majesty, or became seised of lands by inheritance or other
wise within this province, which persons , since the declara
tion of war by the said United States of America against
His Majesty, and his subjects of the United Kingdom of
Great Britain and Ireland, have voluntarily withdrawn them
selves from their said allegiance, and the defence of the said
province.”
And it enacts, “ that all such persons as afore
said, who having received grants of land, or may have become
seized of lands within this province, by inheritance or other
wise , as shall have voluntarily withdrawn themselves from
this province into the United States of America, since the
first day of July, 1812, " (the war having been declared on
the 18th of June in that year,) “ or who may hereafter
during the present war voluntarily withdraw themselves
from this province into the said United States, without
license granted under the authority of the Governor, Lieu
tenant-Governor, or person administering the government
of this province, shall be taken and considered to be
aliens born , and incapable of holding lands within this
province.”
The act then provides, (sec. 2 ,) that it shall and may be
lawful for the Governor, Lieutenant-Governor, or person ad
ministering the government by commission under the great
seal of this province, to authorise any sheriff, coroner , or
other person or persons, in the several districts of this pro
vince, to enquire by the oaths of twelve good and lawful men
of their respective districts, and by inquisition indented
under the hands and seals of the said jurors, and of the said
commissioner or commissioners , to return to His Majesty's
Court of King's Bench all such persons as aforesaid , who
seised of land in the respective districts, shall have volun
tarily withdrawn from the province into the United States of
America since the said first day of July, and before the con
clusion of the existing war with those states, without license
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granted under the authority of the Governor, Lieutenant
Governor, or person administering the government ; and
from and after the said finding by such inquisition, His
Majesty shall become seised of the lands so found to have
been in the seisin of such person on the said first day of
July . Provided always, that nothing in this act contained
shall be construed to prevent any persons interested in the
said lands from traversing any inquisition or office respecting
the same, at any time within one year after the peace shall
be established between His Majesty and the United States
of America, or within one year after the finding of such
inquisition .”
Sec 3.— “ Provided always, that nothing in this act shall
extend, or be construed to extend, to affect the claim of any
bona fide creditor, or to defeat any just lien or security of,
or upon any lands, tenements, or hereditaments whatsoever.”
It was shewn by proper evidence upon the trial of this
cause, that upon a commission issued under the great seal of
the province , under this statute, to Abraham Nelles, Esq . ,
and other commissioners for the district of Niagara, an in
quisition was held on the 27th of May, 1816, within that
district, and returned to the Court of King's Bench, on the
2nd of January, 1817, by which it was found that “ William
Wallace, formerly an inhabitant of the United States of
America, claiming to be a subject of our lord the King, and
renewing his allegiance as such by oath, did since the 1st of
July, 1812, and before the conclusion of the war, voluntarily
withdraw himself from the Province of Upper Canada into
the United States of America, without license of the Gover
nor," &c. , “ and that he was seised in his demesne as of fee
of and in lots numbered 9, 10, 11 , and 12 , in the town of
Niagara, containing two acres of land, and also of a certain
parcel or tract of land in the Home District, containing by
admeasurement 7000 acres, being part or parcel of block
number 3 of the Indian land on the Grand River, being a
triangular block on the east side of the said river, opposite
the forks thereof, in block number 3."
There was also produced and proved the original book ,
made up as required by the statute of Upper Canada, 59
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Geo. III. , ch. 12, sec. 2, in which were entered and re
corded by the Commissioners of Forfeited Estates appointed
under that statute, the extracts furnished to them by the
Clerk of the Crown and Pleas of all the inquisitions returned
into the Court of King's Bench under the statute 54 Geo .
III ., ch . 9 , whereby any real estate had become vested in
His Majesty.
In this book there is entered among those who had by
such inquisitions been found aliens, the name of William
Wallace, brewer, of the town of Niagara, in the district of
Niagara ; and in the column headed “ Real estate vested in
His Majesty under the provisions of the Provincial Act, 54
Geo. III. , ch . 9,” are entered the parcels of land in the
town of Niagara, and in the Home District, which are de
scribed and returned in the inquisition as lands of which the
said William Wallace had been seised.

The Commissioners of Forfeited Estates, it was proved ,
sold this tract of land in the Home District, about 7000
acres, by public auction to William Crooks, Esq. , for £ 1225,
and conveyed it to him by their deed dated 6th November,
1821, according to the statute 59 Geo. III. , ch . 12, in which
deed the statutes and the inquisition are recited.
The defendant, it was admitted upon the trial , holds under
a title derived from Mr. Crooks, the vendee of the commis
sioners, under which deed he entered in 1822, and has been
always since in actual possession .
It is contended by the defendant that this evidence given
on his part prevents the plaintiff from recovering as devisee ,
or as assignee of other devisees of the late William Wallace,
under the will, which it was proved, on the plaintiff's part,
was made by Wallace, and which bears date at Niagara,
24th August, 1813, for that William Wallace being found
under the statute, 54 Geo. III. , ch. 9, to have been an alien
born , his will , admitting it to have been made at the time it
bears date, could not have the effect of passing his real estate
to his devisees at his death, which occurred in or about the
year 1823, at Rochester, in the United States of America.
Whether the will was capable of operating or not at Wal
lace's death does not at all depend on the other question that
13
VOL. XX.
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has been raised in the case , namely, whether the inquisition
held in the district of Niagara could have the effect of vesting
in the Crown the 7000 acres in the Home District, of which
the land in question in this action forms a part, for the
plaintiff must shew himself entitled to recover, before it can
be necessary to determine upon the sufficiency of the defen
dant's title.
Upon that point, whether an alien can devise real estate,
the authorities are not perfectly consistent.

That grants by

aliens are good as against themselves, though voidable by
the Crown, is every where clearly stated ; and that a person
may make title under a grant from an alien, against any
stranger, as well as against the alien himself, or any one
holding or claiming title under him , seems, we think, to be
conceded , except perhaps where the alien has died intestate,
in which case it has been constantly held that the estate be
comes at once vested in the Crown, without any office found,
because no one can inherit from the alien .
Whether a person to whom an alien has taken upon him
self to devise real estate, is in as good a position as the
grantee of an alien -- in other words, whether he can hold
against all but the Crown - is a point on which many of those
text books are silent to which we most naturally refer for
information, and on which those who do treat of it speak un
certainly , and are not consistent in their conclusions.

In Sheppard's Touchstone, p . 404 , it is said, “ An alien
born cannot make a testament of lands, " for which Mr.
Preston , in his edition of the Touchstone, gives the reason ,
“ for the title will at his death be in the King." The
Touchstone proceeds to lay it down that neither can the
alien make a testament of his goods, which the learned editor
corrects, referring to Comyn's Digest, “ Alien ," ch . 7, for
the doctrine that an alien may dispose of his goods ; and he
adds “ It is not the fact of an alien's birth, but the want of
title, which deprives the will of effect, even as to lands."
This seems fully to concede that the will of an alien devising
real estate can have no effect, and for a very good reason ,
founded, as it would seem , in common sense, as well as on the
express language of the Statutes of Wills, 32 H. VIII. , ch.

WALLACE V. HEWITT.

99

1 , and 34 & 35 H. VIII. , ch . 5, secs . 4 and 15, which gives
the power only to those only having any manors, lands, or
estates of inheritance, to devise such estates, which cannot

.of
Chicago
University
Library
Law

be with truth said of any alien .
Mr. Roberts, in his treatise upon Wills, vol. i . , p . 35, tells
us that an alien friend may bequeath personal estate, but
that his alienage incapacitates him for holding land, “ and
consequently for devising it."
This is laid down in the
second edition of his work, after he had had an opportunity
of correcting any error that had been noticed by himself or
the profession in the first edition, and so in a treatise on
wills by Lovelass, which seems to have been in some credit
with the profession , as it passed through at least nine edi
tions, we are informed , that " aliens , as they are not capable
of holding lands, can consequently never have any to dispose
of, yet they may acquire property in goods, and may dispose
thereof by will, provided they are alien friends."
In a work more modern, and of much better authority,
the treatise on executors by the present Mr. Justice Wil
liams, 5th Ed. , vol . i . , p . 11 , the law is thus stated :
“ Alien friends (or such whose countries are at peace with
ours) may make wills to dispose of their personal estate ,
although being incapable of holding real property, they are
of course equally so of devising it.”
On the other hand, Mr. Jarman , in his treatise upon wills,
2nd Ed. , vol, i. , p. 32, states, “ That a devise of lands by an
alien is at least voidable ; the Crown being entitled after
office found to seize them in the hands of the devisee, as it
might have done in those of the alien during his life. Until
office the lands of an alien remain in him, with all the inci
dental qualities belonging to such estates ; on which ground
it has been held that an alien tenant in tail in possession
might suffer a common recovery , and he may , of course , now

execute its substitute, an enrolled conveyance, and thereby
bar the issue in tail, and remainders ; and by parity of rea
soning, the will of an alien will vest his defeasible title in
the devisee, though it is clear that if he die intestate the land
will escheat to the Crown, or other lord, pro defectu tenentis,
without any inquest of office, because an alien can have
no heirs."

100

QUEEN'S BENCH, TRINITY TERM, 24 VIC. , 1860 .

Any one who compares this passage with the notice taken
of the same subject in other works on real property, will ad
mit that the author has at least considered the point very
carefully, with due attention to whatever can be found upon
it ; but he evidently rather intimates his opinion than states
it with confidence ; and when he refers, as he does in two
places, to Sheppard's Touchstone, p . 404, it is evidently not
for confirmation of the doctrine which he was himself laying
down, but by way of caution that it would be found at vari
ance with a book of great authority, which it certainly is,
for in Sheppard we are told unequivocally that an alien can
not make a testament of his lands ; not merely that it is
voidable.
In Hansard on Aliens, p . 148, it is said “ With respect to
the capacity of an alien to make a will of real estate, the
better opinion seems to be that an alien may make a will,
more especially considering that his acts are only voidable,
He remarks upon the
and that as against the Crown."
difference of opinion between Roberts and Jarman, but does
not refer to Sheppard's Touchstone, nor go more particularly
into the matter then we have stated.
We have referred in vain to Powell on Devises, Cruise on
Real Property, and the later work of Mr. Crabbe, in all of
which one might have expected to find something explicit on
the point ; nor have we succeeded in meeting with any thing
in Comyn's Digest that bears expressly upon it, though we
may infer from what is stated in it, under the head “ Alien ,"
C. 2, 7, and “ Estates by Devise ” G. , that the power of an
alien to devise with any effect is limited to personalty.
In Bacon's Abridgment,

“ Wills and

Testaments," B. ,

indeed it is stated , “ that however the wills of traitors,
aliens, felons, and outlawed persons are void, as to the king
or lord that has a right to the lands or goods by forfeiture
or otherwise ; yet the will is good against the testator him
self,” (which does not appear to be very intelligible,) “ and
all others but such persons only." If this article in the
abridgment is, as many others in the book are, the work
of Chief Baron Gilbert, it should receive great weight from
his authority .
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In Co. Lit. , 2 b, the rights and disabilities of aliens in
respect to property are stated in a passage which is generally
referred to by later writers, but which contains no opinion
respecting the power of an alien to devise. The adoption of
this statement in later works will in part account for the
similar omission which we discover in them ; but we confess,
we think we can hardly trace this subject through the various
text writers, without imagining that in some cases this par
ticular point, of the effect of a devise of real property by an
alien, has been passed over not so much accidentally as from
an uncertainty as to the footing on which the law really
rests .
The case of Fourdrin v. Gowdey, (3 Myl. and K. 383,)
which was cited on the argument of this case, does not
appear to us to support the doctrine that the devise by an
alien of freehold can so far have effect as to entitle the
devisee to hold under it against all but the Crown. On the
contrary, that case turned wholly upon the effect of letters
of denization granted to an alien, after he had purchased a
freehold estate, which he had devised subsequently to his
being made a denizen .

It was held that the letters of deni

zation operated retrospectively to confirm the devisor's title,
so that though he could only have held before until office
found, yet there having been no such office, he had by virtue
of his letters of denization a title which he could devise. It
seems to have been assumed throughout the case that but for
the effect of the letters of denization he could not have de
vised. The Attorney -General treated it as clear that on the
death of an alien his lands vest in the Crown without office.
See Chitty on the Prerogatives of the Crown, 229, 248 ; Doe
Hayne v. Redfern, 12 East 96 ; Stamford 56. (a)
On the whole, if this case furnished ground for no other
question than that which we have been considering, namely,
whether the devisee of real estate , under a will made by an
alien, could until office found for the king be held to have
an interest, under which he could recover possession of the
land from a stranger , we should feel ourselves compelled to
say that reason , and the language of the Statute of Wills,
34 & 35, H. VIII ., ch. 5, and the weight of authority,
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especially of an older date, are against this plaintiff's right
to recover on such a title, though modern authority certainly
favours it, and we should therefore perhaps be safer in hold
ing the affirmative.
But there is much more to be disposed of in this case. It
does not by any means stand upon that question alone,
whether an alien can devise real estate, though it was one of
the points raised in the case by way of objection on the part
of the defendant, and it is an objection on which, if we had
thought the defendant clearly entitled to succeed, we must
have determined the case at once in his favour .
It is to be considered that the fact of William Wallace
being an alien has been found of record, and regularly
found, for the commission was directed to a commissioner
appointed for the district of Niagara, in which William
Wallace was residing before, and up to the time of the de
parture, and it was found, further, that when he departed he
was seised of certain lands in the district of Niagara, which
were in consequence properly returned under the statute as
forfeited ; and the effect of that is that, taking the inquisition
and the statute together, he is not only found of record to
have been “ alien born ," but he is shewn by record to have
been a person disabled by statute from holding lands within
this province.

And that is a fact which cannot now be con

troverted, and indeed nothing appeared upon the trial to
warrant the supposition that the verdict of the jury given in
1817, within the district in which the testator had been liv
ing, was not quite consistent with the fact.

The property

which was lost to him and his family , by his having volun
tarily withdrawn to the enemy's country during the war, was
so valuable that we cannot suppose that he would have lived
six years after this public proceeding had taken place without
taking the proper steps to traverse the inquisition if the
finding had been erroneous in fact ; or that his children,
and among them the plaintiff, all of whom , according to the
evidence, had been born in Upper Canada before his depar
ture in 1813, would have suffered nearly a generation to
elapse after they came of age, before they contested the
forfeiture.
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And now it is contested, not upon the ground that William
Wallace has not been rightfully and conclusively held to
have been an alien born, and incapable of holding lands in
Upper Canada, but because the fact of his having been
seised on the 1st of July, 1812, (the day named in the act, )
of this land in the Home district, is not otherwise found of
record than by an inquisition taken in another district than
the Home district, namely, in the district of Niagara.
It is contended, on the plaintiff's part, that the fact of
William Wallace's alienage cannot work a disqualification in
any one to make title as his devisee to this land in what was
once the Home district, for want of its having been found of
record by an inquisition taken within the Home district,
together with the fact of his having been seised of this par
ticular land. We think the statute unquestionably requires
that in order to establish the facts which were necessary to
bring a person under the statute there should be an inquisi
tion properly taken within the district ; that is within some
district in which he was seised of land on the 1st of July,
1812. Whether the legislature intended that after the
alienage has been thus once established by a proper proceed
ing, under which some land has been regularly returned as
forfeited, a similar inquisition must also be made and re
turned by a commissioner legally acting within any and
every other District in which the alien was seised on the 1st
of July, 1812, in order to make the consequence of his
alienage attach upon those other lands, is a distinct question .
At present we think that was probably intended, though it
would seem reasonable that the commissioners acting in
other districts upon subsequent commissions, should only
have been required to receive evidence of the fact of the
alien having been seised of certain land within such other
district, with a view to make a specific return of such lands.
Upon reading the statutes 8 H. VI. , ch . 16, and 18 H.
VI., ch. 6, we think we cannot apply their provisions to
cases arising under the statute 54 Geo . III. , ch. 9 ; and that
the case in 12 East 96, of Doe v. Redfern , which contains
much learning upon the subject of grants made by the Crown
contrary to the prohibition in those statutes, is not therefore
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applicable. What the king or lord could or could not do in
respect to lands in this province which had been returned
as vested in His Majesty by proceedings under the statute
54 Geo . III. , ch. 9, must depend upon what we find in that
statute, and in the other statute by which it was followed,
59 Geo. III . , ch . 12.
But - in connexion with the case of Doe v. Redfern , and
Page's case, (5 Co. 52 , ) Reynel's case, (9 Co. 95, ) the
Attorney-General v. Duplessis, (Parker's Rep . 144, ) and with
those passages in Gilbert on the Exchequer, pages 109, 113 ,
114, and 132, and in Manning's Exchequer Practice, in
which the distinction is explained between offices of intitling,
and offices of instruction , which latter are intended for the
more precise information of the officer who is to put the king
in possession, and for the greater notoriety of possession , and
it is proper to consider
of the authority on which it is taken
here that the fact of alienage is well found in this case by a
proceeding to which no exception can be taken , and further,
that the fact of the alien being seised of this particular land
on the 1st of July, 1812, is also found of record by the same
inquisition
No formal delivery of possession to His Majesty and
return of that fact, in order to shew the estate seised into
His Majesty's hands, is or can be necessary where, as in this
case, there was no person in possession of the estate, nor
ever had been, but the same was wholly vacant and unoccu
pied.

In such a case the king is deemed to be in possession

by virtue of the office of intitling—that is , by the inquisi
tion — which in this case was taken and returned . Nor could
there be any occasion for a proceeding by scire facias, and
more especially when , as in this case , it is not merely the
policy of the law, but a positive statute, which enacts that a
person whose conduct has been such as Wallace's has been
found of record to have been, shall be incapable of holding
lands. ( a )
It has been objected that the finding the fact of William
Wallace having been seised of this land in the Home district,
if such a finding be indispensable, cannot avail , because it
(a) See McDonald v. Bank of Upper Canada, 7 U. C. R. 284.
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was found not in the district in which the lands lie, but in
another.
Still it is a fact found of record , if not regularly found.
In Lord Vauxe's case, (4
The objection is to the venue.

Leon . 26, Pl. 80, ) error was brought upon a judgment which
had been obtained in the Court of Exchequer upon an in
formation against the defendant for taking goods in the
county of Middlesex, and also for intruding into land in the
county of Northampton .
It was objected that the Queen ( Elizabeth ) ought to have
brought several bills for several causes of action, arising
within several counties.
But it was resolved by the whole
court that the bill of the Queen was good enough, and here is
no mischief; for if the defendant will plead not guilty, two
writs of venire facias will be awarded."
In Caverly v. Leving, ( Carthew 448,) a motion to arrest
judgment on account of wrong venue was refused, for it was
cured by the statute of jeofails. (a )
Doubtless these cases, from the nature of this particular
proceeding, are not directly applicable, but the principle ap
plies, for it would be unreasonable that the purchaser from
the Crown of an estate which the alien had abandoned should
be liable after nearly forty years possession, and forty -three
years after the title of the Crown to this particular land had
been found of record, to be dispossessed on account of an
alleged irregularity or defect of this description, when the
right to traverse the very facts found, and upon which the
right of the Crown wholly rested, had been long since gone.
And this brings us to the consideration of what it has
always appeared to me must clearly be decisive in favour of
the defendant, namely, the legal effect of our statute 59 Geo.
III. , ch. 12, in assuring and quieting the titles derived under
the Commissioners of Forfeited Estates. That act was passed
for the double purpose, as the first clause explains, of provid
ing for the determination and payment of all just claims
of creditors or others upon and out of the estates that had
been forfeited, either by attainder for high treason commit
ted during the war, or under proceedings taken or to be
( a) See Attorney -General v. Churchill, 8 M. & W.171 .
14
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taken under the statute 54 Geo. III. , ch . 9 ; and after satis
faction of such claims out of the proceeds of the estates
which the legislature directed should be sold, of providing
for the payment of whatever surplus should remain towards
compensating the loyal inhabitants of the province for such
losses as they had sustained by the destruction of their
property during the war .
Without recapitulating all the enactments in this statute,
it will be seen on referring to it, (seo. 2, ) that it required the
clerk of the Court of Queen's Bench to furnish to the Com
missioners of Forfeited Estates, to be appointed under its
provisions, extracts certified under the seal of the court of
all inquisitions made or taken under the statute, 54 Geo.
III . , ch. 9, and returned into that court, whereby any real
estate or estates had been vested in His Majesty, in which
extracts should be stated “ the names, additions, and
places of abode of the persons enquired of by the said inquisi
tions, and the real estates which by such inquisitions are
vested in His Majesty , as the same are described in the said
inquisitions respectively, together with the dates of the said
inquisitions, and the names of the commissioners by whom
they were respectively taken ."

These certified extracts the commissioners were required
to “ enter into a book to be provided and kept by them for
that purpose ."
And ( sec. 3) an extract from that book , signed by two or
more of the commissioners is made by the statute legal evi
dence of the matters therein certified in all courts of justice,
so far as may concern the execution of that act, as fully as
the record itself would be if produced.
The commissioners are then directed to sell all the real
estates vested in His Majesty by inquisitions returned under
the authority of the act, which estates were by the act vested
in the commissioners, and after all claims relating to them
shall have been determined by them , which claims the com
misssioners were to determine, and were to satisfy them out
of the proceeds of the estates, (sec. 4. )
The statute requires that the commissioners shall cause
their register or book containing the extracts of inquisitions
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to be kept by a proper officer, open to the inspection of all
who may desire to examine it, in order that the estates vested
in the commissioners may be duly published , “ 80 that all
persons having interest therein may have notice thereof,”
(sec. 5. )
And besides this publication of the estates forfeited, a
duplicate of every entry in the book was to be sent to the
clerk of the peace in each district, who was to enter the
same in a book to be kept by him , open for public inspec
tion, and to put up a copy thereof on the door of the Court
House, (sec. 6. )
Having thus fully provided for making public all the
estates returned under the statute 54 Geo. III. , ch . 9 , as
having been in the possession on the 1st of July, 1812, of
persons who had been found by inquisitions to be aliens, the
statute proceeds in the 7th , 8th, 9th, 10th, and 11th clauses,
to provide for the hearing and adjudication of all claims of
a pecuniary kind upon the estates thus returned , and for the
payment of them out of the profits of the estates, and out of
the proceeds of them when they should come to be sold
under the act, and also to provide, before selling the estates,
for hearing and determining all claims which might be ad
vanced to the estates themselves, by any others than the
persons forfeiting the same, and the heirs, executors, admin
istrators, and assigns of such persons , limiting a time within
which all such claims of both descriptions must be preferred
or be for ever barred .

As to any claims which the alien himself, or his heirs,
executors, administrators, or assigns might have to the
very lands themselves, they were left to the operation of the
clause in the 54 Geo . III., ch. 9, which expressly preserved
the right to traverse the inquisition, to be exercised however
within a certain time, which time was in some few cases
extended by the legislature, upon application of the parties
who had let the time limited pass by, and who applied for
such acts within a reasonable period, and probably before
the estates had been sold, and had gone into the possession
of the commissioners' vendees.
Then follows a provision in the statute (sec. 12) which it
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seems to us makes it impossible for the plaintiff to maintain
this action . It is in these words, “And be it further en
acted ,” &c. , “ that all and every the estate and interests
which shall be entered in the register, to be kept by the said
commissioners, according to the directions of this act, to or
upon which no claim shall be entered within the time and
in the manner hereinbefore prescribed , shall be deemed and
taken against all persons, and to all intents and purposes, to
be vested in the said commissioners in virtue of this act ;
and such estates and interests as shall be so entered in the
said registry, " and to or upon which claims shall be en
tered , shall in like manner be deemed and taken to be vested
in the said commissioners, subject only to such burthen ,
diminution , or eviction , as shall arise from the determination
of the claims that shall be 80 entered, and not otherwise."
The next clause ( 13th) then enacts that the commissioners
of forfeited estates, in whom the estates that had been en
tered in the register shall thus have become vested , shall
proceed to sell the same at public auction, giving at least
ninety days' notice, and shall execute deeds to the respec
tive purchasers, upon payment of the price bid, which deeds

are by the act directed to be registered in the county
register.
Surely it is altogether inconsistent with these provisions
that the devisee of the alien should be allowed to come
thirty -eight years after this estate of William Wallace had
been publicly sold under this statute by the commissioners
in whom the statute had vested it, in order to its being
sold, and to question the validity of the title of this defend
ant, who soon after the sale purchased from the vendee of
the commissioners, and has ever since lived upon and im
proved the property.
It is true, we think, that the plaintiff is not barred by the
Statute of Limitations, 4 Wm. IV. , ch . 1 , for the land in
question in this action being in a state of nature when
William Wallace departed from this province in 1813, he
cannot be said to have discontinued any actual possession
which he had ever held of the property, within the meaning
of the 17th section of that act. This defendant was the first
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actual occupant of the property, and if we should reckon
either from that time, or from the time that the estate
became vested either in His Majesty, under the 54 Geo.
III., ch . 7 , or in the commissioners under the Forfeited Es
tates Act, 59 Geo. III. , ch. 12, William Wallace was then
resident abroad , and so we assume within the exception of
disability arising from that cause . If he had , indeed, come
in , he could have sustained no action , while the inquisition
remained in force, by which he had been found an alien, and
incapable of holding lands in Upper Canada.
This plaintiff, and Wallace's other children mentioned in
his will, were born, it appears, in Niagara, before he (Wal
lace) had departed from the province, and so far as their
legal capacity to hold real estate was concerned, they could
have taken as devisees whatever Wallace was capable of
devising ; but the plaintiff does not appear to have been in
this province at any time after the vesting of this estate in
His Majesty, or in the commissioners, and twenty years
before this action was brought ; so that we do not see that
the case can be affected by any thing in the 17th, or in the
28th, or 29th sections of our Statute of Limitations, for forty
years have not yet elapsed since William Wallace can be
held to have been dispossessed, unless indeed the vesting of
the seisin in His Majesty by the inquisition returned in May,
1817 , can be held to have been a dispossession within the
meaning of the act, which might be contended for, though
we are not prepared to say with success .
On the whole case our opinion is that the plaintiff can

not, upon the evidence, have a verdict entered in his favour,
and that the rule that has been obtained must therefore be
discharged, for that the title of the purchaser from the Com
missioners of Forfeited Estates, and of the person claiming
under them, cannot now be controverted, in face of the
provisions of the statute 59 Geo. III . , ch . 12. Under the
12th clause of that act , this estate became vested in the
commissioners, and the commissioners were not only jus
tified in selling it, but were compelled by law to sell it, and
their sale cannot be treated as illegal.
The purchaser under the statute has the strongest assu
rance of a title that the law could give him , and cannot be
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less entitled to protection than the purchaser of property at
sheriff's sale, under an execution upon a judgment which
has been reversed for error ; upon which point we refer to
Bacon's Abridgment “ Error” M. 3, to Goodyere v. Ince,
( Cro. Jac. 246,) Hanwood v. Phillips, (Sir Orlando Bridg.
man's Reports 464.)
It is clear that under the provisions of the statute, if there
were any third party to whom the estate belonged on the
1st of July, 1812, and not to Wallace, such party would
have been for ever precluded from setting up his title, if he
omitted to advance his claim before the commissioners ac
cording to the statute ; and it is equally clear that the alien
himself, or his heirs, having lost the opportunity of travers
ing the inquisition, could not be permitted now in an action
of ejectment to contest the truth of what has been found by
it of record.
William Wallace must therefore be now taken by us to have
been quasi an alien born , and incapable of holding lands in
Upper Canada ; and besides the difficulty which the statute
59 Geo. III . , ch . 12, places in the way of his heirs, and
which we take to be insuperable, we are by no means
satisfied that there is any thing in the ground upon which
the title of the Crown has been excepted to, namely, that the
commissioners and jury sitting in the district of Niagara,
could not legally return this land situate in the Home
District as having been in the seisin of Wallace on the 1st
of July, 1812.
The fact of his being an alien , and incapable of holding

land in Upper Canada, was properly found within the dis
trict of Niagara, where he resided , and in which district he
was seised of an estate, which at least was rightfully re
turned in the inquisition. If, besides this, an inquisition
ought, according to the general rule, to have been taken in
the Home District, in order that His Majesty might become
seised of any land which Wallace had been seised of in that
district, still we doubt if such a necessity under the general
rule extended to this case, in which there was no one in posses
sion , nor ever had been , who required to be dispossessed , and
against whom His Majesty was in any way called upon
to assert his title.

We take it that His Majesty could with

GIBSON AND THE CORPORATION OF HURON & BRUCE.

111

out office found have entered into the vacant lands which
had belonged to the alien at any time.

But whether such

office could or could not have been otherwise dispensed with
without the statute 59 Geo. III. , that statute had clearly ,
we think, the effect of vesting this estate in the commis
sioners under the 12th clause, and it gave them legal
authority to sell it.
The rule for entering a verdict for the plaintiff is therefore
discharged.
Rule discharged. (a)

GIBSON AND THE CORPORATION OF THE UNITED COUNTIES
OF HURON AND BRUCE.
Valuation for county rate - Consol. Stats. U. C., ch. 66, secs. 70, 71 — By
laws - Construction of.
It is provided by the Assessment Act, Consol. Stats. U. C. , ch. 55, sec. 70.
" That the council of every county shall yearly, before imposing any county
rate, and not later than the first day of July, examine the assessment
rolls of the different townships, towns and villages in the county, for the
preceding financial year, for the purpose of ascertaining whether the
valuation made by the assessors in each township, town or village, for
the current year, bears & just relation to the valuation so made in all
such townships, towns and villages ; and may, for the purpose of county
rates, increase or decrease the aggregate valuations of real property in
any township, town or village, addingor deducting so much per cent. as
may in their opinion be necessary to produce a just relation between
all the valuations of real estate in the county , but they shall not
reduce the agregate valuation thereof for the whole county as mude by
the assessors.
Upon an application to quash a by-law imposing a county rate :
Held, that, except perhaps when a dishonest intention on the part of the
council is clearly shewn, (which was not the case here,) the court have no
authority to over-rule the valuation on the ground of its alleged unfair or
unequal effect.
Remarks as to the proper mode of proceeding under the above provision of
the statute,
The Court refused a mandarus commanding the council to proceed as
directed by the act, as it was not clear that they had not complied with it
by their by -law .
If for all that appears a by-law may be legal it will be upheld ; and in this
case, where it was not clear upon the face of the by-law , nor otherwise
shewn, that the money to be raised by it was for services not belonging
to the current year, the omission of recitals and provisions which would
in that case have been essential was held no objection.

R. A. Harrison obtained a rule on the corporation of the
( a) Another action was brought in the Common Pleas by the same plain
tiff against one Adamson , for a different lot claimed under the same title.
A question of fact arose there as to the position of the land, which was not
presented in the case against Hewitt, but in other respects the evidence
was the same, and the Court of Common Pleas also gave judgment in favour
of the defendant.

